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“With this number the second year, of our J ournal begins. We 
take this opportunity to thank our’subscribers for the support they have 
given to our humble undertaking. We hope that that support will 
always be continued, We also hope that others who have hitherto with- 
held their support either through indifference, or with a view to see if 
the undertaking is likely to be continued for any lengh of time, will now 
extend their support to us, as a work of this character cannot be conti- 
nued long without the cordial support of all branches of the legal pro- 
fession throughout India. We would beg also eminent nembers of 
the legal profession to make our: J ournal more largely the medium 
of communicating their views on intricate questions of law, to their 
' brethren, as this, besides enhancing the value of our Journal, would 
tend more largely to the realization of the nobler aims of the profes- 
sion. We have made some slight alterations in the form of the Journal 
which we trust will commend themselves to our readers. The prin- 
cipal one is, that the paging of the reports proper is kept separate 
from the paging of the other portions of the J ournal. This will enable 
our ‘readers to get the reports bound separately for easy reference. 
In this connection it is with regret we have to announce to our 
readers that the Madras High, Court has -persisted in a policy in 
regard to giving publicity to its Judgments which, with the greatest 
deference, we beg to say, is not characterized by its usual sound- 
ness of judgment. When we applied in the beginning of last 


= year’ tohis lordship the Chief Justice for permission, to have - ' 


access to the judgments of the court for purpose of publication, 
he refused to grant us the necessary permission, apparently with 
the assent of the other judges. This surprised us nota little as 
[2] we could not but remember how much England was indebted to 
private enterprise for the publication of those valuable: series of 
reports to which the healthy - development of the law- of England 
isso much due. We-could noton any’ hypothesis account for ‘the. 
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strange conduct of the jadges. A-judge who has so much diffi- 
‘dence as tobe’ aiiai to permit his judgments to receive the light 
of public. discussion “cannot expect to command confidence as a 
dispenser of justice. A wrong: decision which is carefully criticized 
_loses much of its power for mischief. If on the other hand the un- ` 
willingness:of the judges was due to any fear that we might abuse the 
privilege and publish a series of err oneous decisions, we can only say 
that the supposition was a wild one. It would give us no pleasure 
to be persistently vilifying any body of persons and especially a 
body for ‘whom we have nothing but respect, though we occasionally 
disapprove of their acts and ‘decigions. Nor could'we for a moment 
suppose that anybody would pay money, month after month, to 
read bad decisions.» We sincerely trust that the High Court will 
reconsider the matier and afford us greater facility for reporting 
: its decisions promptly and accurately, so as to enable us to do. our 
| duty to the public in a more satisfactory manner than we can other- 
wise do. | fy 


CONTRIBUTION EO costs. 


The decision of Tora Kenyon i in iin aaa v. Nizan 1 has not 
Heen altogether loyally accepted during the’ years that have elapsed sin- 
ce it was delivered. The rule that there is no contribution between wrong- 
doers is one of doubtful expediency. And Chief Justice Best introduced 
i valuable exception in Adamson v. Jarvis, ? when he confined the rule 
‘to cases where the person seeking redress must be presumed to have 
known that he was doing-an unlawful act. And so in a case of breach 
of trust, if all‘the trustees be ‘equally guilty, then (unless the transaction 
. was vitiated by not only: constructive but actual fraud, that the court 
| will hold itsélf entirely aloof) an apportionment or contribution amongst 

the trustees may be compelled, see Fletcher yv. Green 2, S. 27 Trusts 
Act, and Lewin on Trusts, p. 909. Has the rule any applica- 
tion to suits for contribution for costs? Suppose a decree for costs 
‘has been obtained against two defendants jointly, and the amount 
[3] recovered from.one only, has he any right of action against the co- 
defendant for contribution ?- We do not find much authority in 
England on the point. In Wilson y. Thomson, £ a decree for specific 
performance of a contract having been made against two defendants in 









1. (1799) 101. E. R. 1887 : 3 T. R. 186. 8. (1864) 38 Beav. 426 : 55 E.R. 483.' 
-~ 2. (1827) 4 Bing 66: 29 R. R. 503. t. (1875) L. R. 20 Eq.(459. 
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a suit, which had been-rendered necessary‘chiefly by the misconduct 
of one of them, viz., T, it was held that as between the two defendants 
‘the costs ordered to be paid by both of them to the plaintiff ought to . 
-be borne by defendant T, and that the other defendant should have 
liberty to apply for payment to him by T of such costs. The dis- 
tinction has been drawn in this country, following the analogy of 
Adamson v. Jarvis, 1 between co-defendants who set up a defence ie 
to their knowledge, and co-defendants whose liability for costs had no- .« 
thing to do with any moral turpitude. We do not think there is much 
advantage in extending the principle of Merryweather v.Nivan? beyond 
the case of joint tort-feasors. Falsehood is not a wrong perse, and the 
falsity of the defence to the knowledge of the defendants has not much 
to do with the amount of costs incurred by the plaintiff. The plaintiff's 
costs are incurred in this country, in a good measure when, the suit is 
instituted, irrespective of the moral turpitude of the defence that may 
be setup. However, in Manja v. Kadu Gochen, 3 Kernan and Kinder- 
sley J.J. laid down that where a false detence had been set up by 
one defendant in collusion with the otber, he could not maintain a suit 
for a moiety of the costs which had’been awarded against both, and 
which he had- paid in their, entirety. In was perhaps unnecessary to, 
decide this question in the case, upon the finding arrived at that “the 
plaintiff was in fact the real.defendant in the former suit and it was his 
untrue defence that caused the expense which was decreed against 
both the defendants in the former suit.” Again i in Krishna Ram v. ' 
Bukhmini Sewak Sing £ the court (Straight and Brodhurst, J. J ) 
“expressed itself to the same effect as the dscision|in Mana v. Kada 
Goshen® In that case a claim was disallowed on the ground that the clai- 

~« mant had purchased only the interest of one of the judgment- debtors 
and $rds of the property was gold. Theclaimant sued the decree-holder 
‘and the judgment-debtors for a declaration of his right to the whole 
property under his purchase and obtained a decree against them with 
costs. The whole costs were levied against the decree-holder and he 

_now sued for contribution in respect of the costs. The learned judges 
held that [4%] inasmuch as therule preventing one wrong-doer from claim- 
ing contribution against another was confined to cases, where the per- 
son seeking relief must be presumed to have known that he was acting 
illegally, and’as, in this case, there was no evidence to show that the 
plaintiff, in attaching and advertizing the property for sale in exectition 


Bg eo et ee eee 
1. (1827) 4 Bing. 63: 29 R. R. 608. 3. (1883)-I. D. R. 7 M. 89 “i 
3 (1799) 101 E. R, 1337: § T, R.1886. 4. -(1887) L L, R.9 A, 2). N. 
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of his decree, knew he was doing an illegal act, but the inferences were 
all the other way, he was fully entitled in law to maintain the suit and 
to recover from the defendants the proportionate amount of the costs 
which he hadto pay for them. The court had not to decide whether 
he would be entitled to contribution in case he was not committing an 
innocent mistake, though the reasoning of the judges is an application 
of the principle enunciated in Adamson v. Jarvis 1 . In Thangammal v. 
* Thayyamuthu, 2 Collins, C. J., and Parker, J., observed “ if she caused _ 
persons to be brought in (as co-defendants), that fact will hardly’ give 
“her a right to call upon them to contribute to costs which have been 
levied from her, though they by their non-appearance may have rendered 
themselves liable for costs to the original plaintiff.’ But for the re- 
ference in this case to the judgment of Garth O. J. in Suput Singh v. 
Imrit Tewari, 3 which was a case of joint tort-feasors, there-is nothing 
to suggest that their lordships would have applied the rule in 
Merryweather v. Nixan if the co-defendants had all set up a false 
defence. Kemp and Pontifex J.J. in’ Ruttee Sirdar v. Sajoo Poramamick,4 
would seem inclined to hold that a suit for contribution be one of two 
defendants jointly liable for costs does not stand on the same footing 
as a suit for contribution by one of two joint tort-feasors. In this case 
the plaintiff and defendants jointly opposed and prevented the Ameen of a 
Zamindar from measuring certain lands. The Zamindar brought a 
suit against them to have his right to measure declared, and obtained 
a joint decree with costs. In execution of the decree for costs, the ` 
property of the: plaintiff was attached and he solely paid the whole 
amount due for costs. It was held that a suit by the plaintiff against 
the defendants for contribution would lie. 


The question then arises if contribution can be claimed, how 
is that to be awarded. it appears that in England a separate- 
action will not lie for such contribution. In Knight v. Hughes, A 
and B were sureties for C, a Collector of taxes who became 
[5] a defaulter. The obligees sued A,.and recovered. It was held by 
Lord Tenterden, C. J., that in an action for contribution ‘brought by 
A against B, A could only recover half the amount of the verdict 
against him, and that he could not recover from B, either” the half of 
the taxed costs of the obligees, or the half of his own costs of defending 
1. (1827) 4 Bing. 66 | 3. (1880) I.L R.5 6. 720. 


? 2% (1887) 1. L. R. 10 M. 518 - 4. (1878) 11 Beng. L.R, 345, 
L + . (1838) 8 Car & P, 467, 
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the action brought by the obligees. And in Pitt v. Bonner,l where a’ 
decree had been had against several defendants with costs and one of 
them compelled to pay the whole costs, the Vice Chanceller, by consent, 
decreed contribution between the co-defendants on motion in the same 
suit. The decision of Fry, J: in Dearsley v. Middleweek2, wherein he 
declares that there is no precedent for entertaining separate proceedings ' 
to enforce contribution for costs seems to settle the matter. It is 
difficult to suppose that the Civil Procedure Code authorizes contribu- + 
tion for costs, between defendants in this ccuntry. The terms of Order i 
65, Rule 1 are very wide and the practice in England has been to settle 
in the same suit the proportion of the costs payable by one defendant 
to another in respect of the amount of costs payable by them both 
to the plaintiff. And this practice seems now to prevail in’ England 
in all cases of contribution, although before the’ Judicature Acts 
contribution could only be claimed ina separate action. This procedure | 
has considerable advantages to recommend it. The court which has to 
determine the liability of the defendants to the plaintiff has exceptional 
facilities for determining the degrees of responsibility inter se of the 
defendants. The necessity of a separate complicated inquiry into the 
different degrees of culpability of the defendants for settling a small 
matter relating to the costs will be removed. But even the wide words 
of Ss. 219 & 220 do not seem to confer so large a power as is possessed 
by the English Courts. S. 219 says, “ The judg ment shall direct by whom 
the costs of each party are to be paid, whether by himself or by 
any other party to the suit, and whether in whole or in what part or 
proportion.” And S. 220 provides, “The court shall have full power to 
give and apportion costs of every application and.suit in any manner 
it thinks fit.” This has been held to include the power to order one , 
defendant to pay the costs of another, while. both are to pay the costs of 
the plaintiff, see Juggut Chunder Roy v. Roop Chand Shaw. 3 But the 
power which Jessel M.-R. referred to in Rudow v. Great Britain Mutual - 
Assurance Society,4 [6} of ordering the plaintiff ‘to pay the costs of a 
defendant and have them over against another defendant does not ` 
appear fo be possessed by the courts of this country. The only . 
procedure for recovering contribution is by separate suit, which the ' 
Indian cases we have already referred to recognize. . ) 


d - 
2 


1. (1842) 1. Y and O. Ch. 670. s.c. 62 E. R. 1065. 3. (1881) 18 Ch. D. 236. a 
9, (1881) I. L. R, 6, 0. 841, | "4. (1881) 17 Ch. D. 600, 609, "N 
; ' e 
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SUITS TO SET ASIDE SALES FOR ARREARS OF 
REVENUE IN BENGAL. 


A public auction sale of an estate for arrears of Government 
revenue held by the Collector under Bengal Act XI of 1859, if not 
annulled on appeal to the commissioner, .becomes final and conelu- . 
sive under S. 27 of the Act. The Collector’s certificate of sale 
under $. 28 gives the purchaser a good title against all the world. ` 
Any omissioni, informality, or irregularity, as regards the serving 
or posting of any notice required to be served or posted, by any 
section of the Act, is cured, by the purchaser having obtained his 
certificate of sale. (See S.8, Act. VII (B. ©.) of 1868).. And 
S.33 of Act XI of 1859 enacts that “no sale for arrears of ` 


-revenue or other demands realizable in the same manner as arrears 


- of revenue are réalizable, made after the passing of this Act, shall 


a 


be TS by a court of justice, except (1) upon’ the ground of its 
having been made contrary to the provisions of this Act, and then 
(2) only on proof that the plaintiff has sustained -substantial injury 
by reason of the irregularity complained of: and (8) no such sale 
shall be annulled upon such ground, unless such ground shall have 
been declared and specified in an appeal made to the commissioner 
under S. 25 of this Act: and (4) no suit to annul a sale made under 


this Act shall bereceived by any court of justice, unless it shall be 


instituted within one year from the date of the sale becoming final 


and conclusive as provided in S. 27 of this Act: and (5) no ‘person `. 
_ shall be entitled to contest the legality of a sale, after having received 


any portion of the purchase-money.” It will be seen that there is - 


only one ground, namely; a contravention of the provisions of the Act 


accompanied by proof that the plaintiff was sustained substantial 


injury by reason of such contravention, upon which sales (made after 
. the 4th May 1859) may be annulled by a court of justice, provided 
. that the plaintiff shall have made an ineffectual [7] appeal on 


the same. ground to the Commissioner, and provided that the suit 
(to annul a sale made under the Act) be commenced within one 


.year, and that the plaintiff (who wishes to contest the legality of 


the sale) have received no part of the purchase-money. These five re- 
quirements of 5. 33 must be complied with before a Civil Court .can 
annul a “sale for arrears of revenue’ ' made after the 4th May 1889, 
*the date-on which Act XI of 1859 was passed by the legislature. The 
policy of the legislature since 1822 has been to secure the purchaser at 


VOL. Ii. THE MADRAS LAW JOURNAL. os se 


a revenue sale as much as possible against the interference of the. Civil 
Courts. (See the preamble to.Reg. XI of 1822 ‘and Fields Introduction 
to the (Bengal) Regulations, paragraph 94). Of the five conditions in- 
sisted upon by S. 33, Act XI of 1859, the first, third and fifth were 
introduced by Ss. 25 & 27 of Beng. Reg. XI of 1822. They were re- 
enacted in §. 25, Act XII of 1841 and S. 24, Act I of 1845, with the 
addition of the fourth condition, namely, that about limitation. | 
The second condition’ which requires the plaintiff to prove 
that he has sustained substantial injury by reason of the 
irregularity complained: of, was introduced by Act XI of 1889, 
with the evident object of affording the purchaser additional 
protection against suits in the Civil Court. S.”33, Act XI of 1859, 
cannot, of course, extend to cases where the Act itself is wholly 
irrelevant, or where a fraudulent use of the provisions of-the Act has 
been made for effecting a fraudulent purpose. Where the sale is for 
the realization of unpaid muncipal taxes, or of fees due to a Butwarrah 
Ameen, such taxes and fees not being realizable in the same manner 
- ag arrears of revenue are realizable, the Act is wholly irrelevant, and 
a suit to declare the.nullity of such a sale is maintainable notwith- 
standing the provisions of S. 38. Where Act XI of 1859 does not 
apply to the case at all, and the Collector has no jurisdiction to 
proceed under the Act, S. 33 cannot protect the purchaser, though 
the sale purports to have been made under the Act. (Byjnath Sahoo v. 
Lalla “Seetul Pershad 1. Where the mortgagee in possession and 
another person seek to deprive the mortgagor of his property by means 
of a secret purchase of the mortgaged estate between them including 
the fraudulent devise of a sale by auction for arrears of revenue 
such atrears being designedly incurred by. the. mortgagee in 
possession, S. 13 of Act XI of 1859, or the [8] corresponding 
provisions of Act. I of 1845 are inapplicable. (See: Nawab Sidhee 
Nuzur Ally Khan v. Ojoodhyaram Khan2. The language of S. 
33 which’ starts with an admitted sale “for arrears of revenue”, 
and the general principles of law,have engrafted these two exceptions on 
the general protection which the Act affords the purchasers. But the 
decisions of the Calcutta High Court since 1885, have introduced a 
third exception which it is submitted, is not warranted by the language 
of S. 33 or by the policy of the legislature. These decisions draw a 
distinction btweeen a sale which is absolutely illegal, and a sale which . 


-a 


1. (1868) 10 W. R. F.B. 66 3.0.2 BLL. R. F. B. 1. 
3. (1866) 10 M.I.A. 640 s.c. 5 W.R.P. C: 83. 
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is merely "irregular, and lay down that the five provisions of S. 
33 under which the Civil Court can interfere with a sale for arrears of 
revenue, have no application where the sale is not merely irregular but 
absolutely illegal. In Gujraj v. The Secretary of State, 1 Pigot -and 
kampimi JJ., apparently go further and say that non-compliance with 
the provisions prescribed by the Act prevents the Collector 
from being clothed with the powers conferred on him by the 
Act, and that a sale. not duly made under the provisions 
of the Act is absolutely void. But as the Collector's general 
authority to sell estates for’arrears of revenue is declared’ by the Regu- 
lations and exists independently of the provisions of Act XI of 1859 
(see Maharajah Mitterjeet. Singh v. The heirs of the Ranee, 2 “ non- 
compliance with the provisions of the Act” is only a ground upon 
which a sale may be annulled under the five conditions laid down in 
S. 338. If non-compliance with the provisions prescribed by the Act 
render a sale absolutely void, so that S. 33 be inapplicable to it, if the 
provisions of §. 33 be confined to suits in which a court of justice 
holds the sale to have been duly made according to the provisions 
of the Act, there willbe no case to which S. 33 can possibly apply. 
To so hold would simply make S. 33 a dead letter.’ If the sale spoken 
of in 8. 33 were a sale duly made in accordance with the provisions . 
of the Act, there would be no grievance at all to be redressel by suit 
in the Civil Court. (See Venkata v. Chengadu 3 Nagu v. Salu, £In 
the Full Bench Case of Lala Mobaruk v. The Secretary of State 5 in 
the case of Gobind Lall Roy v. Biprodas Roy 6 Calcutta the High Court 
[9] held that, non-compliance with certain provisions of Act XI 
of 1859 rendered the sale absolutely illegal and võid. In the Full Bench 
case Garth C. J. and Prinsep& Pigot J. J. held that a contravention of 
S. 6 of tbe Act, which declares that the day fixed for sale 'shall not bi 
less than 30 clear days from the date of affixing the notification of sale 
in the office of the Collector, was not a mere irregularity, but an illegal- 
ity which rendered the sale absolutely void. In this case the:sale noti- 
fication was dated the 22nd. of April; and it stated that the sale would 
take place on the 31st of May ; but it was not affixed in the Collector’s 
office until the 2nd of May which was less than thirty days from the 
day fixed for sale. The date of sale originally fixed for the 31st of May 
was subsequently altered to the 2nd June, and notice of this alteration 


` 1 (1889) I. L. R. 17 C. 414, 490. 4. (1890) I L. R. 15 B. 494,196, 
9, (1841) 8 M. I. A. 287. _ 5. (1882) I. L. R. 11 C. 200. 
8. (1888) I. L. R. 12 M.168, 175. 6. (1889) I. L. R. 17 C. 398. 
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was duly given. This subsequent -adjournment’of-the sale not having 
the -effect of legalising the proceedings, it was held by the majority 
of the judges that as thé day originally notified for the sale was.a 
day on which the Collector had no right or power. to hold it, the 
sale under such a notification was not a sale under the Act, that 
it was illegal and void,. that the provisions of S. 33 did not ‘apply: to 
it, and that therefore it was not necessary for the plaintiff to prove 
that he had sustained substantial injury by reason of the non compliance 
with the provisions of S. 6. Tottenham J. was of opinion that there was 
a legal defect in the notification, and that in this respect the sale was, 
made‘contrary to the provisions of the Act. But the learned judge 
‘held that the sale was not ipso facto null and void, that it was a’ sale 
for arrears of reyentio within the meaning of S. 33, and as such 
liable to be annulled, only on proof that the plaintiff had sustained 
substantial injury by reason of the legal defect in the notification. In 
the case of Gobind Lal Roy v. Biprodas Roy,) it was held, in accor- 
dance with the Full Bench ruling, that the sale of an estate under 
attachment, being in certain cases, positively prohibited by Ss. 5 
‘and 17 of the sale law, a contravention of the provisioas of those 
sections also, was an illegality which rendered the sale of such 
an estate absolutely null and void, and that S. 33 was inapplicable 
to such a sale. It would appear that, according to these two cases, 
a disregard of the formalities, or non-compliance e with, „the provi- 
sions, prescribed by the Act; renders the- sale illegal in cases where 
the Collector does something which the Act, positively enacts 
shall not be done, and that purchasers at such egal sales are nob 
[10] protected by the provisions of S. 33. Assuming for the sake of 
argument that in the construction of statutes there is a distinction 
between (affirmative) commands and (negative) prohibitions, it is sub- 
mitted that the words: the provisions of this Act” in'S. 38 include 
all the provisions~of the Act, whether they amount to commands or 
prohibitions ; and the words “ made contrary to the provisions of this 
Act” cover all contraventions of the provisions of the Act, whether 
they amount to irregularities or illegalities. The word “ irregularity i 
a8 used in the second provision of 8. 33 is wide enough to include an 

“ilegality.” , (See Ganga v. Jag Lal, 9. And the fifth provision of ‚S 
33 shews that the legislature has used the expression complaining of 
an irregularity i in a sale ” as synonymous with the words “ contesting 

the legality of a sale.” Besides, it is evident from the context of S. 33 


1, (1889) I. D. R. 17 O. 898. 2, (1989) T. L. Bo A, 888 at 342. 
: | 
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that the expression “ the irregularity complained of ” in the 2nd . 
clause, is only a shorter substitute for the words “its having been made 

On os contrary to the-provisions of this Act,” 'which occur in the preceding 
A sentence. Some of the learned judges of the Calcutta High Court have 
H id that a sale made contrary to the provisions of the Act is not a “sale 

To de under the Act.” ButS, 25 expressly speaks of sales “made under the 
Éi ” being liable to be annulled by the Commissioner on the ground of 
fà r not having been conducted according to the provisions of the Act. 
S. 33 itself enacts that “a sale made under this Act” may be 
a ulled by a court of justice on the ground of its having been made 
Q&Q trary to the provisions of the Act, if the suit to annul it is instituted 
ithin one year &c. The legislature has’ in these ,two sections 
described a sale which is open to the objection that it was con 
ducted or made contrary to the provisions of the a as “ a sale made l 
under this Act.” The true import of the expression “a sale made under 
this Act” in Ss. 25 and 33 i 1s not a sale made in accordance with the 
provisions of the Act and therefore perfectly legal and regular, but a 
sale which is made contrary to the provisions of the Act and therefore 
liable fo be impeached by way of appeal to the commissioner under S. 
25 and by a civil suit in a court of justice under S. 38, (see Venkata 
v. Chengadu. 1 Where the „Act is not wholly irrelevant and the 
Collector, having general jurisdiction over the subject matter, 
professes to sell under the Act, the saleis [44] “a sale made under 
the Act,” and the purchaser is protected by the provisions of S. 33, 
unless he has been a party to a fraudulent use of the provisions of the 
( Act for effecting a fraudulent purpose. 


Under Bengal Regulation XI of 1822, the Collector had no 
right, power or authority to sell an estate for arrears of revenue, with- 
out previously obtaining the sanction of the Board of Revenue. But 
a sale without such sanction, though unauthorized, illegal and invalid, 
could not be annulled by a court of justice unless the plea of such 
inyalidity had been previously preferred to the revenue authorities, (see 
Bs. 4, 5, S. 10 Cl. 3, and 8. 25, Reg. XI of 1822). Such a sale might 
on general principles be treated as null and void in its inception, but. 
the positive provisions of-the statute, which were similar to those of $S. 
33 of Act XI of 1859, were considered by their lordships of the Privy 
Council as an useful amendment of the law, (see the remarks of their 
lordships in Maharajah Mitterjeet Sing v. The heirs of the Ranee2 The 
positively prohibitive provisions of S. 33 of a XI of 1859, -protect the + 
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bona fide purchaser at a sale made , and expressly 


prevent the Civil Courts from interfering with it except under the five 
conditions specified in the section. 


A sale made in contravention of an order of exemption under the 
provisions of 5. 18 of Act XI of 1859 is declared by the Act itself to be 
illegal. A contravention of these provisions would according to the 
learned judges of the High Court render the sale void, and S. 33 tn- 
applicable to it. On the 28th of June 1887, the Calcutta High Court : 
set aside a Balo for arrears of revenue, only because thederrusr 









that as the plaintiff had not strictly compl bd® WN ‘Oye “ot 
conditions specified in S. 33, the High Court iat 
the suit as barred by that ‘section. (See oa 


-Lal v. Janki Pershad 1. In another case of a sale for arrears 

of revenue made contrary to the positively prohibitive provi pe) bL 
S. 5, Act XI of 1859, Bayley and Markby, J. J. remanded t 

to the first court to try whether one of the five requirements of 

[12] S. 33 had been complied with. (See Mohabeer Pershad Singh v. 
Collector of Tirhoot, 2. When the case came back to the High Court, 
Jacksonand Ainslie, J.J. decreed the plaintiff’s suit and annulled the sale, 

but before doing so they said “ thara is no ground for saying that the 
requirements of S. 33, read most strictly, have not been complied with.” 

(See. Mohabeer Pershad Singh v. Collector of Tirhoot -3 As the first 

court (after the remand) found that the plaintiffs had sustained 
substantial injury by reason of the irregularlty complained of, and this 

finding was confirmed by the High Court, their lordsbips of the Privy 
Council on appeal without considering this finding on the-issue upon 

S. 38, held that the judgment of the High Court was right and they 
affirmed it. (Bunwart Lal Sahuv. Mohabeer Persad Singh.) JS 


- The non-liability of an estate under attachment, to . sale, for 
arrears of revenue of a particular description (under Ss. 5 and 
1% of Act XI of 1859) does .-not affect the Collector's general 
jurisdiction to hold sales for arrears of revenue: under the Act, 
His error in assuming that an estate is not under attachment, or . 
that the arrear is not of the-particular description, is an erroneous 
n in the exercise of his general jurisdiction. Tt isnot a case 


= 1. _ (1889) I. L. R.'17 O. 809,  . 3. (1871) 16 W. R. 187 at 189. 
- gis (1870) 18 W. R. 428. 426.: - 9-4. (1878 -t Beng. LOR.: 297 JP. C 
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of an inherent incompetency or an entire absence of jurisdiction, but at, . 
the most a case of an irregular exercise of jurisdiction, the remedy for. 
‘which is an appeal to the commissioner anda suit in the - Civil Court 
under the conditions mentioned in S. 33. The position of a bona fide 


| purchaser at a public sale held by the Collector under such circum: 


stances, would he too insecure if such a sale were treated as an absolute 
A (See the judgment of their lordships of the Privy, Council i in; 
Rewa Mahton v. Ramkishen Singh. Even if the sale be treated as un- 
authorized and illegal, considering the policy of the legislature since 
1822, and the observations of their lordships of the Privy Council at 
p. 98 of the 3rd volume of Moore’s Indian Appeals to which reference 
has already been made, the legality of the sale cannot be questioned 
except under the conditions rendered necessary by positive enactment 
in S. 33, Act XI of 1859. There is nothing-in the words of 8. : 33, ov 
in'the scheme or context of the Act which would exclude contraventions 
of the positively prohibitive provisions of Ss. 5, 6, 17, 18 or any other. 
section of the Act fram‘the [13] operation of the protective clauses 
of 8.33. Muttusami dyyar J (in Venkata v. Chengadu* appears so have 
been of opinion that the scheme of Act XI of 1859, may justify the 
ruling of the Calcutta Full Bench in the case of Lala -Mobaruk Lal, 
but the judgment af the learned judge shews tha he felt ‘he was not 
at liberty to enter on the merits of the queshion, (See veniala, Y 


CENTEA] 2. eee 
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MITAKSHARA. | 
On IMPURITY. . a 


And this rule applies (only) to cases in which the deceased has 


wilfully committed be act (disentitling him to funeral rites). As 


Gautama* has said, “To persons who seek their death by fasting, 


“weapons, poison; fire, hanging or falling down, &c.” Death, i.e., 


departure from the -world. --Fasting t.e., abstention from food. 


‘Falling down i.e. throwing oneself down from the top of a; cliff 
_&e. As the word seek is here used, it should be ‘understood ‘thas ‘if 
. it ig the result of hsedlessness, there is no blame. Because it is said 
_by Angiras, “if one should die by fire, water (drowning) &c.,.owing to 


his negligence, impurity should be observed for him and the oeno n 


.* Gautama. Ch T Sl. 12: = 
il.- . (1886) i i EB. 1å C. I8. P.C. ° 3. (1888) I. L. R. 12 M. 168, 177, 178. 
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water should: be made.” So also in death from particular causes, there 
is a prohibition of impurity, &c. “ Death from chandalas, from water 
(drowning), snake-bite, at the hands of a Brahmin. or by lightning, 
from tusked or carnivorous animals and from (other) animals is the 
the lot of sinners. The water and the cakes which ‘are offered to-the 
deceased do not (in these cages) reach (the deceased) but are lost in the 
air.’ This too applies (only) to cases of wilful suicide, because 
Gautama has confined the prohibition of impurity only to persons who 
have wilfully drowned themselves. Tt must be concluded that the 
rules apply only to cases of wilful suicide, because of the collocation 
observed here also, of the words chandalas, water and snake. Hence 
the offering of cakes, &c., are prohibited to one ‘who exceeding the 
rule, “ A man should defend himself (from attacks) on all sides,” and 
going forth from presumptuous animal courage to kill chandalas 
and others is killed by them. Similarly it must be understood that 
[14] this prohibition applies also to one who presumptuously - goes 
forth to capture ferocious animals having tusks, &c., and meets with 
death. This prohibition of impurity refers to the one lasting for a 
period of ten days. because it is laid down in the sequel that ‘in’ the 
case of those who are killed by kings, cattle, and Brahmins and by 
themselves, purity is instantly regained. So also cremation, &c., should 
not be performed for these. Because it is laid down by Yama “that 
for those also who’ have suffered death by a Brahmin’s punishment no 
impurity should be observed, no water should ‘be offered, no tears 
should be shed and no funeral rites such as cremation should be per- 
formed, nor should any bier be carried.” Suffered death by a Brahmin’s 
punishment, t.e., by his curse. The word ‘bier’ means any contrivance 
for carrying the corpse such as a cot, ‘ge. It must not be supposed 
that this prohibition of cremation, &c., prescribed by the Smritis 
does not touch the case of an Ahitagmi who has been killed by 
Brahmins, &c., because of the danger of departing from the method 
of disposal of the sacrificial vessels, &c., of Ahitagnis prescribed 
by the rule of Stuti, “They burn the Ahitagni with the sacrificial 
vessels by means of the sacred fires.” The reason (why we say if 
should not be so supposéd) is that as regards ‘the sacrificial vessels of 
Ahitagnis killed by chandalas, &c., a different method of flis posas (from 
that preseribed by the Sruti)is prescribedin another Smriti, “one should 
commit the: Vatthana (sacrificial) . fire to ,the water, the Avasathya 
fire to a crossing of four roads, and the aia vessels to the flames 
when. the yajamana (one who performs or has. performed a sacrifice) 
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meets with an improper death.” Soa different mode of disposal has 
been laid down with regard to his. (Ahitagni’s) corpse also. “No rites 
funeral) for suicides, and. degraded persons. Throwing the corpses 
into the Ganges is beneficial to them.” Hence the prohibition of crema- 
tion, &c., applies to all without distinction. Hence if from affection, 
&c., there is a violation of the injunction, explation should be made. 
Because it is laid down, “ Having made cremation, libations of water, 
or ablutions, or having touched or carried a corpse, or having severed 
the rope (by which a man has hanged himself) or having shed tears, a 
man is purified by ‘the observance of the Topta krichchra penance.” 
And this, should be understood as applying only to cases in which 
one does any ‘of these acts knowingly. In case these acts are done 
unknowingly the text of Samvarta should be referred to (which 
[15] lays down that) “One who carries or cremates any of these deceased 
or offers libations of water should observe the Santapana krichchra 
penance. As regards one who merely touches the corpse or sheds 
‘tears but does not do any of the other previously mentioned acts he 
should fast one night.” Thus fasting has been prescribed for touching 
or shedding tears. 


This rule is only for a person who is unable to perform the 
Krichchra penance. So living by begging one’s food has been laid 
down by Sumantu, .“‘ in case one severs ' the honds (of a person who 
has hanged himself), he must live by begging his food and with three 
ablutions a, day for oné month.” That too is only for one who is 
unable to perform the (other) penance. The scope of other texts 
of Smritis also relating to this matter has thus to be settled. This 
prohibition . ‘of eremation &c., applies to persons other than aged 
Vanaprasthas (hermits) who are not able to observe their ordinary 
rites. git we find permission given to them. It has been 
laid down, “ Impurity should be observed for three nights for one 
who being old, not observing purificatory rules and refusing medical 
aid puts an end to his life by falling from a precipice or by fire, 
by fasting or drowning. On the second day the bones should be 
collected. On the third day libations of water should be offered 
and on the forth sraddha should be performed.” 


In regard to the question what should be done in case of suicide in 
other ways than those permitted by the Sastra, the funeral rites, such 
as sraddhas, being prohibited, it has been said by Vriddha Yajnavalkya 
and Chagaleya, “The oblation to Narayana should be offereď by men 
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for fear of reproach from the people.” Yama has said, “in that manner 
will purity be gained for them and in no other.” Even for them there: 
fore should food be offered together with a present of money. It is 
also stated by Vyasa, “ What is offered to Narayana or Siva will-cause 
his purification. It shall not otherwise be.” Thus the oblation to 
Narayana by working the purification of the deceased creates a fitness 
to be the object of the sraddha and other rites, and all funeral rites 
must be performed. Hence it is that in all the 36 schools permission 
is granted to perform the funeral rites. As it is said, “Al funeral 
rites should be performed after a year for those who have been killed - 
by cattle, or Brahmins, or who have been degraded,” the funeral rites. 
[46] should be performed only after performance of the oblation to 
Narayana after the lapse of a year. 


(Here follows a detailed description of the Narayanabait). 


Having mentioned the duty of offering libations of water and 
the exceptions to it, the author now lays down what should be done 
afterwards. 


8. They (elders) should by means of ancient Itihasas (moral 
histories) argue out (of their melancholy) those who, having 
offered water and having bathed, have risen (from the water) 
and have seated themselves well on a soft meadow. 


Who offered water, ¿.e., those by whom the libations of water 
have been offered. Who have bathed and who have completely 
emerged from the water. Who have seated themselves well on a 
plot covered with fresh grass. The elders of the family should argue 
out i.e., instruct, the sons‘and others, by words calculated to dispel 
grief, by means of ancient Ttihasas to be described here-after. 


The author now describes the nature of Itihasa works likely to 


remove sorrow. 


9. He who seeks anything substantial in humanity which 
is as feeble as the stem of a plantain and which is like the bubble 
on the water is utterly stupid. 


fa 


By the word man, are here denoted the four kinds of creatures 
such as viviparous, oviparous, &c. The nature or quality of such 
beings is indicated by the word humanity. As humanity is liable to a 
constant revolution (of birth, death and re-birth), it is without stamina 
like the plantain stem, and is evanescent like the bubble on the water. 
: ‘Whoever seeks, 4.6, makes a search for ; anything substantial z.e., any- 
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thing enduring in the world; is utterly stupid, z.e., is altogether sense- 
less. Therefore knowing the nature of the world you should not do 
thus: .. are ae : 


10." If the body : compounded of the five elements is again 
reduced to its elements by its own deeds (as a result of its 
deeds), ‘why should there be lamentation ? 


Again. The body is compounded i.e, produced of the five 
elements such as earth, &c., as a resultof the seeds of acts done by 


. the body in a former birth, for the purpose of enjoying the fruit of 


those actions. If aiter undergoing those consequences the body i is 
u T] again reduced to the five elements such as earth, &e., why should 
we lament ? Mourning should not be indulged in, as: it is useless. As 
thatis the very nature of things, ib is not possible for any one i got 
over ib. 


. 44. The earth will meat with destruction ; likewise this ocean 
and the immortals. How can mortal beings who are like foam 


escape destruction ? 


And more. What is called death is not wonderful because, the 
earth and other great existences go to ruin. So also the oceans. Even 
the immortals who are without old age and death, come to an end at 
the time of final dissolution (of the universe). How then can creatures, 
who' resemble foam in their‘fugitive character, and for whom death is 
a natural incident, escape destruction ? The departure (from the world) 
is natural to one who is subject to the incident of death. Hence it Is 


‘of no use to give oneself up to grief. The author now proceeds to point 


out that lamentation should not be indulged in, because of its producing 
ce harm also. 


12. As the deceased involuntarily feeds upon the phlegm 
and the tears shed by the relatives, they should not cry ; but 
all rites must be performed according to their ability. 


Because the deceased involuntarily, ż¿.e., though. without any desire, 


feeds upon the phlegm or tears shed from the mouth and eyes of the 


mourning relatives, they should not cry. But all rites like sr addha, &c., 
should be performed by them, according to their ability; with a view ‘to 


the benefit of the deceased. 


13... Having well attended to these words they (kinsmen) 


l should- go home: preceded by the boys. At the entrance to the 
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house with minds subdued, they should chew the leaves of the 
margosa.and sip water and after touching fire &c., water, 
cowdung and white mustard, enter the house plowiy stepping 
ọn the stone. 

Thus -having listened attentively to the words of the elders 
of the family and having given up grief, they should go home with 
the boys in front. Having gone to the house, standing at the entrance 
with subdued minds, t.e., pure minds, chewing the margosa leaves 
te. masticating them and, spitting them out, touching fire, water, 
cowdung, and mustard, and, because of the use of the word 
etcetera, the tender shoot of a Durva grass and a bull also, as 
[18] Sanka says, ‘the tender shoot of a Durva grass or fire and a bull,” 
and placing the foot on the stone, they should enter the house slowly 
2. e., firmly. 


- 44. The rites beginning with entrance (into the house) 
should be observed by those also who touch a corpse. Others 
(who are not kinsmen) who desire it (purity) may regain purity 
immediately by ablution and by the Beene of Pranayama 
(suppression of breath), -= 


The duthor now mentions an extension of the rule. 


What has been said before, viz., the ceremonies beginning with 
the chewing of the margoss leaves and ending with entrance into the 
house, applies not only to kinsmén but also to others who from a sense 

of religious duty deck or carry a corpse. The word Adi in ‘beginning 

ivith entrance,’ here indicatés'a retrograde order from the entrance.cere- 
| mony which is an auspicious one. And for those who from a'sense of 
religious duty have undertaken the conveyance of the corpse, &c., and 
who not being sapindas desire instant purity, it is gained merely by ablu- 
tidn and Pranayama. As Parasara has said, ‘those twice-born who carry 
a Brahmin who has died helpless, obtain the merit of (or which can be 
acquired by) sacrifice at every step in succession. To such persons who do 
good act, there is nothing inauspicious or sinful. Purity is prescribed 
for them the moment they plunge into the water. A special rule; has 
been laid down by Manu” as regards the carrying of: corpses’ out of 
affection, “A Brahmin having carried the corpse of a twice-born who is 
not a Sapinda just as he would carry that of a kinsman, or having 
carried the corpses of near relations of his mother, becomes pure in 
three nights. If he eats the food of the kinsmen of the deceased, he 

*Manu Ch. V . S1. 101 102. 
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becomes pure only after 10 days. Ifhe does not live in thé house of 
the kinsmen of the deceased and does not eat their food, he -becomes 


pure'in á day. This is the rule established.” ‘He, who out of affection . 


&c., having carried a corpse eats the food of the relations of the deceased 
and also dwells in their house, becomes pure after 10 days; he, who 
merely dwells in the house but does not take the food, in three nights ; 
and he who merely carries the corpse but does not dwell in the house 
or fake the food, in one day. This rule is with regard to one of the same 


caste dying, [49] In the case of one of a different caste, impurity should | 


be observed (for such time) as is prescribed for the caste to which the 
person whose corpse is carried belongs. As Gautama” has said, “if one 
of a lower caste touches (the corpse of) one of a higher caste, or one of a 
higher caste touches (the corpse of) one of a lower caste, the impurity in’ 
either case is what is prescribed for the caste to which the person whose 
corpse is touched belong.” Touching means carrying. Ifa Brahmin 
carries a Sudra’s corpse, the impurity is fora month. Ifa Sudra 
carries the' corpse of a. Brahmin the impurity lasts ten nights. Thus 
the impurity varies according to the corpse. 


15. A Brahmachari though he carries the corpse of hig 
Acharya (spiritual preceptor), parents or his teacher remains 
pure. He should not take impure food (i.c., prepared by impure 
kinsmen), should not live with them (kinsmen of the deceased). 


The author now lays down the rule about Brahmacharis or 
religious students. 


An Acharya has been already deseribed. Parents, z.e., mother and 
father. An Unddhyaya (teacher) has also been already described. Even 
though he carries the corpses of these, a Brahmachari remains pure, t.6., 
there is no break in his religious observances. By the word Kata is 


meant impurity. The Brahmachari should not eat food prepared by 


impure kinsmen. Nor should he live with impure kinsmen (of the 
deceased). By saying this, it is implied that if a Brahmachari carries 
the corpse of any other than the Acharya, &c., there is a break in his 
religious observances (as he becomes impure). Hence itis that Vasishta 
has said, “ A Brahmachari who does anything in connection with a 
eorpse is unfit for religious observances except in the case of his own 
parents.” 

46. Living upon food either bought or given to them they 


(the kinsmen) should sleep separately on the ground. For 
+ Gautama Oh, STV, 8.89, 


l 
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three days should food be offered to the deceased in the manner 


prescribed for the performance of the Pinda Yajna (the oblation 
of funeral cakes). 


The author now lays down the epecial idles to be observed by im- 
pure kinsmen. 


[20] Living upon food either purchased or obtained without their 
asking for it. The words “ they should be ” should be understood. 
From the rule as to living on food bought or given, fasting is implied 
in the absence of such food. Hence it is that Vasishta” says, “ Having 
gone home, the (kinsmen) should spend three days on a couch on the 
floor without taking any food, or subsisting only on food bought or 
given unasked. The couch on the floor prescribed for impure relations 
is a couch of grass for the purpose of lying down and sitting. The 
sapindas shall sleep apart from each other and only, on the ground and 
not on acot, &c. A detail has been laid down here by Manu t also, 
“They should live on food prepared without manufactured salt, should . 
bathe three days, should not take meat, and should sleep on the ground 
. apart from each other.” 


So Gautama į has laid down also a rule of detail, “Those ' who 
perform any rites for a corpse should sleep on the floor and should 
be chaste.” Food in the shape of balls should be silently offered 
on the ground for the benefit of the deceased for three days in the 
manner prescribed for the offering of cakes to the manes, i.e., with the 
sacred thread passing over the right shoulder and under the left arm 
and soon. As Marichi has said, “ Having bathed and prepared ° the 
oblation in the north-east, he should with a pious mind offer the cake 
to the deceased outside the house and without (placing it on) reeds 
and without pronouncing any mantras.” The omission of the: reeds 
and the mantras is with regard to one who has not been invested with 
the sacred thread, because it has been laid down by Prachetas, ‘To 
those, who have not had the sacrament performed, the cake should be 
offered on the ground, and to those whose sacrament has been per- 
formed, on reeds.” So the rule as to who should offer the cake must be 
gathered from the Grihya Paristshta. 

P. 8. SIVASWAMI AIYAR., 


- (To be continued). 





arene eos nena anina a eg 
_ 7 Vasishta, Ch. IV, SL 14,15- `... $} Manu.Ch. V 81: 78, 
f Gautama Oh. XIV, Sl. 87: 
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CRETICAL NOTES. | 


RAMAYYAR v. VEDACHALA. (I. L. R.. 14 M., 441. 
1. M. L. J., 661.) 


_ . [24] Regular-suit to enforce acceptance of patta.—The decision of 
the majority of the Full Bench in this case is of such general im- 
portance in this Presidency that we propose to subject it to a some- 
what critical examination. © Collins C. J o and Muthusami Aiyar and 
Parker J. J.; hold that a suit may be brought by a landlord in the 
ordinary Civil Courts of the country to enforce the acceptance of a patta 
and the execution of a muchilka by his tenant. Shephard J., dissents 
from the conclusion errived at by the majority and holds that such a suit 
is not maintainable. The patta whose acceptance is sought to be enforced 
is not the lease but a document merely evidencing the relation of landlord 
and tenant. Apart from the provisions of the Rent Recovery Act and 
of the Regulations which it repeals, it is clear that a landlord can have 
no right of action against his tenant ‘to compel him to accept ..a 
piece of paper, to create evidence as to their mutual relation. 

There is no right and no infringement of itto give rise to a cause 
of action. Now, what is there in the Rent Recovery Act which 
enables the landlord to bring a regular suit to compel the acceptance 
of a patta and the execution of a muchilka ? ‘S. 3 imposes an obligation 
on the landlord and tenant to exchange patta and muchilka. A novel 
kind of right is thus created and if there was nothing in the Act to - 
indicate, how.that right was to be enforced we should have no difficulty 


in assenting to the proposition that the person entitled would have a 


right of action for damages, Ferguson v. Kinnoul 1. 

S.7 provides that no legal proceedings can be taken to enforce the 
terms of a tenancy, unless (a) pattas and muchilkas have been exchang- 
ed, or (b) they. have been dispensed with, or (c) a proper patta has 
been tendered, see Haswara Doss v. Pungavanachari.2 If a suitforrent - 
can be maintained where patta and muchilka have been dispensed with, 
or a patta has beean merely tendered; it is difficult to see how the 
acceptance of œ patia is, as observed by Muthusami Aiyar J.“ a condi: 
tion precedent for the.,purpose of preserving the right” to recover- rent: 
There is nothing in S. 7 which suggests the necessity of a right of 
action in the ordinary courts to enforce the acceptance of a patta, the 
[22] tonder of patta which is a unilateral act dependent on the volition 
of the landlord, being sufficient to render enforceable the right to recover 
fen n Moreover, it seems to us that as the obligation to exchange 

(1843) 9 CI. and Fin. 251. svc. SE. R. 413, 2 (1890) I L.B. 18 M 36l 
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pattas and muchilkas confers no independent advantage, but is a mere 
condition, to facilitate the recovery of rent, the special -procedure for 
realizing the condition, precludes a civil suit to enforce it. 


Then follow the provisions of Ss. 8 and 9 which appear to us to 
indicate the procedure for enforcing the obligation created by $. 3. 
The suits contemplated by Ss. 8 and 9 are not suits to enforce ‘the 
terms of a tenancy and thérefore the pre-requisites of these latter suits, 
mentioned in S. 7, are not required: to sustain the suits for the grant or 
receipt of pattas, wherever they may be instituted; see Zamindar of 
' Devaracota v. Vemuri Venkayya, 1and Srinivasa v. Narayanasami2. But 
the summary suit under S. 8 for the grant of patta cannot be insti- 
tuted, unless the. landlord has for three months after demand refused 
to grant such a patta as his tenant was entitled to’ receive. Nor 
Gan the summary sait to compel the acceptance of a patta and the 
giant of a muchilka under S. 9, be institued, unless for one month after 
demand the tenant has refused to accept such a patta ` as the landlord 
was entitled to impose, see Sayud Chanda Miah Sakib v. Lakshmana 
Aiyangar 3 . If the ordinary Civil Court, however, could entertain suits 
for the grant or receipt of pattas, the conditions required by Ss. 8 and 
9, as pre-requisites for the institution of such suits ‘before the Collector, 
would have no application to,the suits in the Civil Court. It would 
therefore follow thatthe provision made ` by the legislature for the 
lapse of a certain time after demand in a certain form, before a 
suit. could be brought to enforce compliance with it, would’ be 
defeated if the foram to enforce the grant or receipt of ‘patta: was the 
ordinary Civil Court instead of the Revenue Court. Szet ot a 


Again, S. 3 creates, without any qualification, : certain obliga- 
tions as to the grant of pattas and muchılkas. “It cannot be that l 
those obligations aro intended to be enforced in the Civil Court 
‘whatever contracts there may be tò the contrary. But’ the 
qualification of the general rule contained in 8. 3,- is indicated ‘in 
the words of S. 10 for example, which das with the. proceedings 
[23] of the Revenue Court. It enacts that “in adjudicating the suits 
specified in the preceding section, the Collector shall first enquire whe- 
ther the party sued was bound to’ accept a patta and execute a muchilka, 
and unless this be proved the suit shall be dismissed ‘with costs,” thus 


supplying a limitation upon the general words of S. ae 
: 1, (1878) IL L. R. e 889s rer I, É. R. 8 M. 1. 


. (1876) I. D Rl M. i. 
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The question may also be considered from another aspect. _ Sup- 
pose the civil suit to enforce the acceptance of a pattaand the 
execution of a muchilka is decreed as prayed for., How is it to be 
enforced ? The court cannot make the tenant accept the patta tendered . 
by the landlord. Nor is there any provision in the Code of Civil Proce- 
dure indicating how the court is to enforce the execution of a muchilka 
Perhaps the only provision of the Code that is applicable is S. 260 
which says that ‘‘ a decree for the performance of any other particular 
act” (the act of acceptance of the patta or of execution of the muchil- 
ka, here) “ may be enforced by imprisonment or by the attachment of 
property.” But this: mode of enforcement wili not avail the landlord 
as a pre-requisite of a suit for rent.“ He must make a tender of the 
patta which he might'as well have done without the civil suit to com- 
pel acceptance of patta. On the other hand, S5. 10 of the Rent 
Recovery Act not merely provides for the: determination by the 
Collector of what is the proper patta, but also enables the landlord 
to eject the tenant on failure of the fenant to accept the patta as 
approved or amended by the Collector, thus giving him a remedy he 
cannot otherwise have. And S. 11 which contains valuable provisions 
prescribing the mode of determining the rates of rent and obviously 
intended to govern, (see S. 87): whichever court has to determine the 
rates, can have no application in a suit for the grant or-receipt of pattas, 
unless we adopt the somewhat forced constr uction of isles J. in Gopala- . 
swamy Mudaly v. Mukkee Gopalier, 1 that the phrase ` ‘ suits regarding 
yates af rent ” in ss 87 means “suits in which questions as to the rates 
of rent may arise.’ 


It also appears to us that there is considerable force in the argu- 
ment that S. 87, which expressly reserves the libərty to file in the 
Civil Court suits for arrears of rent, and suits regarding rates of 
rent, a liberty which even without such reservation will be deemed to 
exist, makes no allusion to a civil suit to enforce such novel rights as 
those relating to the exchange of pastas - and muchilkas. The 
[24] maxim applies, expressio unius exclusto altirius. The facts that 
there is no peculiarity of procedure in the Revenue Court, which is 
likely to render the determination of the court unsatisfactory, notwith- 
standing the use of the pharse “ summary court, ” that an appeal and a 
socond appeal are provided generally to the same tribunals to which 
appeals and second appeals lie from the Civil Court of first instance, and 
that an ampler remedy is provided by the revenue Court than by the 
1. (1874) T. M. H. 0. R. 312. = 
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civil tribunal, point according to:all acknowledged rules of interpreta- 
tion, to the conclusion that a suit to compel the ‘grant or acceptance 
of a patta lies only in the Revenue Court. See St. Pancras v.. Batter- 
bury 1. 

The learned judges who formed the majority .refer to the 
history of the previous legislation in support of their conclusion. 
But, with all respect, it appears te us that it points to the opposite 
conclusion. Before Act VIII of 1865 came into force, there was 
no mention in Regs. 25, 28 and 30 of 1802, or in Reg. 5 of 1822, 
of a suit to compel the grant or acceptence of a patta. We hear 
of such a suit for the first time in Ss. 8 and 9 of Act VIII of 1865. 
If the old Regulations contemplated a regular suit‘of that kind, then 
the argument might be valid that without express words taking 
away the right _of suit in the Civil Court, it “could not cease 

to exist by the mere provision of a forum of summary jurisdiction. 
` Reg. 25 of 1802, S. 14, provides that the landholder shall grant a patta 
to the tenant within a reasonable time of the execution of his Kaboo- 
leat to Government, and on failure to do so shall be liable to be sued 
in the Adawlut of the Zillah and shall pay such damages as may be 
decreed by the Adawlut to the complajnant. In this section the 
remedy provided for the breach of duty is damages. . Where a statute, 
which creates.the obligation, provides in the same section or passage 
a specific means or procedure for enforcing it, no other’ course than 
that thus provided can be resorted to for that purpose, see Maxwell 
on Statutes p. 495. It seems doubtful whether a suit to compel the © 
landlord to grant a patta would have lain and whether the Court of | 
Adawlut would have issued a mandatory injunction at the instance 
of the tenant, even if ‘the legislature had not indicated the appro- 
priate remedy in the section itself. Reg. 28 of 1802 prescribed 
certain summary modes of recovering arrears of rent as by 
distress &c., and provided remedies by suit for violation of the 
directions contained in it and for summary adjudication and 
[25] by the Zillah Court in certain cases. Ss. 36& 40 saved the remedy 
by regular suit in the cases last referred to, namely, for the recovery of 
arrears of rent. There was nothing in this Regulation either, to suggest 
a suit for the grant of a patta, although suits for various purposes are 
alluded to. Then came Reg. 30 of 1802, which ‘by S. 2 imposed the 
obligation to exchange pattas and muchilkas. By :S. 8 it provided 
that damages might be recovered by the tenant in the Court of Adawlut, 

3. (1857) 2C. B. N.S. 477: 109 R. R. 765. 
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for failure to grant patta. By S. 10, on the teñant’s failure to accept 
the patta, the landlord was empowered to grand the land to another and 
eject: him. “Thus the remedy for breach of the statutory. obligation to 
grant or accept a patta was, damages recoverable in a Civil Cotré;:of 
ejectment of the tenant. There is not a word about enforcing the grant 
or acceptance of patta, In Doe dem The Bishop of Rochester v. 
Bridges 1 at page 859, the court said “ where an act creates an obliga- 
tion and enforces the performance ‘in a ‘specific manner, we take 
it to be a general rule that performance cannot be enforced in 
any other manner.” $S. 6, of the Regulation provides that a 
suit for rent shall be dismissed if in certain specified cases the rent 
has not been consolidated in a patta. Then, after- a lapse of twenty 
years, followd Reg. 5 of 1822, which by S. 2 transferred the summary 
powers of , the Zillah Court to the Collector and interposed the 
latter between the landlord and the tenant in the execution -of certain 
summary processes as for distress and ejectment, for the protec- ° 
tion. of the tenant. Ss. 3 and 9 enacted more generally than S. 6 
of Reg. 30 of 1802, that, summary process for the recovery of 
rent, and a regular suit for the recovery of arrears, should not lie unless 
pattas had been granted and accepted, or tendered or dispensed with. 
This was substantially the same provision as was subsequently enacted 
by: 8. 7 of Act- VIII of 1865. S. 2 of Reg. 5of 1822 did not touch the 
remedies by regular suit in the Zillah Court provided by S. 8 of Reg. 30 
of 1802 already referred to, and by yarious sections of Reg. 28 of 1802; 
see Sloan’s Code page 124, note 5. Act VIIT of 1865 repealed Regs. 28 
and 30 of 1802 and Reg. 5 of 1822. 8. 2 of Reg. 30 of 1802 was 
replaced by S..3 of Act VIII of 1865, and Ss. 3 and 9 of Reg. 5 of 1822 
were replaced by S. 7 of Act VITI of 1865. Ss.8 and9of Act VII of 
1865 which had no place in the previous Regulations were intro- 
duced for the first time into the rent law of the country. 


[26] This history which we have traced makes it abundantly 
clear that a suit to compel the grant or acceptance of patta was un- 
known before Act VIII of 1865 and that the Civil Courts merely award- 
ed damages for breach of the obligation to grant pattas or muchilkhs. 
We do not think it is clear that even if we assume the provisions of Ss. 


8 and 9 of the Rent Act not to be in. existence, a Civil Court will issue 


a mandatory injunction to‘compel a tenant to execute a muchilka òt a 
landlord to grant a patta, see Ss. 55 and 56 of the Specific Relief Act. ` 





1. (1831) 1:-B, & Ad. 847: lov C. Ri 1091, 
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If this be so Ss. 8 and 9 point the more forcibly to the eonclusion that 
the Revenue Court is the only forum for awarding the relief above 
referred to. One of the learned judges observes that “ where a statute 
is confirmatory of a pre-existing right, the new remedy is presumed as 
cumulative, or alternative, unless an intention to the contrary appears 
from some other part of the statute.” But we must observe that the 
- remedy suggested by his lordship is the same in the Civil as well as in 
the Revenue Court, that the contrary intention appears as already point- 
ed out by us and that this is not the case of a statute conferring a right 
which exists under the common law or another unrepealed statute 
and providing special remedy, but of a statute which repeals and re- 
enacts an older provision, conferring’ a right- unknown to the common 
law and new to the jurisprudence of-the country: Beckford v. Hood, 
was a case of infringement of copyright protected alike by the statute 
and the common law, where, moreover, the statutory remedy was an 
utterly inadequate relief. We do not see anything in Vallance’ vy. Falle,2 
to support the decision in the case under consideration. A failure to 
give a certificate of discharge to a seaman was punishable with a 
certain fine under the statute. It was held byStephen and Mathew, J.J 
that no general right was created in any individual to entitle him to 
sue for damages. Muthusami Aiyar, J. asks “why cannot the 
landlord sue to have it declared that the patta tendered is a proper one 
' “and to claim the execution of a muchilka as the only consequential relief 
which he is at the time of the suit ina position to demand.” But that 
is not a suit to compel the acceptance of a patta. Jt may be that a suit 
will lie under S. 42 of the Specific Relief Act to declare the terms of a 
tenancy. It is curious that the decision in Narasimha v. Surya- 
narayana 3 [27] which lays down the law in terms which this question 
implies, has been practically overruled by his lordship. The decision of 
l the Full Bench carries the matter further than where the above ques- 
tion leaves it. Where there is no prayer for a declaration of the terms 
of a tenancy, but the court is merely asked to compel'the acceptance of 
a patta the Civil Court is declared competent to give the relief. 
| Moreover, we do not see how if a remedy is specially provided in a 
special court, you can award it in the regular court by way of conse- 
quential relief, ‘or how if it cannot be awarded in a suit for that relief, 
it can be claimed and awarded by way of consequential relief following 
upon a declaration. It appears to us on the whole, that neither the 


1. (1798) 7 T. R. 620. s.c. 101 E. R, 1164. (1884) 13 Q. B. D. 109. 


3. (1889) I. L. R. 12 M. 481, 
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history of ike rent law, nor the words of the statute warrant the 
decision of. the majority of the Full Penan 





NOTES OF INDIAN CASES. 


Gossain Dalmar Puri v. Bepin Behary Mitter, I. L. R., 18 C. 
520. The defendant was in possession of land for more than twelve 
years under a perpetual lease, at a nominal rent, from one Het Narain. 
The plaintiff had in- execution against Het Narain purchased the land 
and obtained symbolical possession before the date of the lease. He 
subsequently obtained a decree for possession against Het Narain 
alone and obtained symbolical delivery. He now sued the defendant 
for possession, but the court held that the defendant’s possession 
having been adverse to the plaintiff for more than twelve years, the 
suit was barred, If Het Narain was in possession, the plaintiff, who 
had obtained symbolical delivery within 12 years: ` before suit, could 
recover it from him. As the defendant’s possession was .adverse to 
every one.but Het Narain, the plaintiff was rightly held barred. The 
question arises, suppose the defendant was a tenant for a term of 15 
years, paying rent to Het Narain, would his possession be then adverse 
to the plaintiff? The decision of Markby J. in-Bejoy Chunder Banerjee 
v. Kally Prosonno Mookerjee 1 is treated as pointing to the conclusion 
that if would not. If it was the first suit for possession after the 
symbolical delivery obtained by the plaintiff as, purchaser, it would 
be barred under- Art. 138. But such a suit bas been, already brought 
and the plaintiff has obtained a decree for possession against Het 
Narain. The only Article that could now apply would be Art. 144. The 
supposed payment of rent to Het Narain’ by the defendant and the 
fact of the lease being terminable would seem not to affect the question 
[28] whether the defendant's possession was not adverse to the plain- 
tiff. It is however beset with difficulty. 


Lalchand v. Queen Empress, I. L. R.,.18 C. 549. A confession 
was recorded by a Magistrate in the language of the court andnot in 
the language in which it was made, which was Hindi. Prinsep and 
Beverley J.J., held that they would presume, in the absence of evidence 
to the contrary, that it was impracticable to record it in the language 
in which it was made, within the meaning of S. 164, Cr. P. ©. The 
Magistrate was'a Mahomedan of Bengal, and he may well be expected 








1, (1878) 1. L. R: 40. 327. 
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to be acquainted with Hindi. The presumption, that the acts of judicial 
officers were properly done, is one of fact merely (see illustration to 
S. 114, of the. Evidence Act), and we do not see why the court should 
have felt bound to make such a presumption, in the face of the fact that 
the Magistrate was presumbly acquainted with Hindi. We are disposed 
to agree with Macpherson and Hill J.J., in Jai Narain Rar v. Queen 
Empress! “‘itwas for the prosecution to establish the impracticability, 
if any existed”, of recording the confession in the language in which it 
was made. See also Queen Empress v. Nilmadhub Mittert. 


But it appears to us that, Prinsep and Beverley J. J., are right in 
doubting the correctness of the decision in Jat Narain Rai v. Queen 
Empress on theother question whether 8.533 of the Criminal Procedure j 
_Code would cure the defect in the recording of the confession ina lan- - 
guage different from that in which it was made. That section seems 
expressly to provide for cases of this kind, and we fail to see why, as 
authorized by the section, evidence should not be taken that the state- 
ment recorded was duly made. If the defects referred toin S. 533 were 
merely formal defects, they could surely be cured by formal evidence. 
The possibility of injury to the accused in his defence, suggested at the 
end of the section, shows so our mind that in cases of partial failure to 
conform to the provisions of S. 164 or 364, 8. 533 was intended to apply; 
See also Weir's Cr. Rul, 978 and Empress v. Ramanjiyya, 2 The decision“ 
in Queen Empress v. Viran, 3 does not touch the question of a partial 
non-compliance. The observations of the Chief Justice however, in 
the Full Bench case of Queen Empress v. Nilmadhub Mitter, 4 support 
the decision in Jaz Narain Rai v, Queen Emopress.1 


Baij Nath Tewari v. Sheo Sahoy Bhagut, I. L. R., 18 C., 556. 
The majority of the Full Bench hold thatthe failure to specify in a 
mortgage document the correct District and Sub-district in which the 
property is situate, renders the deed inoperative against the property. 
The document, according to them, is not registered in accordance with 
[29] the provisions of the Registration Act (see 8.49), as the provisions 
ofS. 21, Cl. (b) are, mandatory. This decision appears to us to be 
questionable. We are inclined to think that Petheram C. J. is right, the 
description of the property being sufficient to identify it. `The 
identification here referred to, is not, as Mr. Justice O’ Kinealy suggests, 
such identification as is necessary to carry out the provisions of the 





1. (1890) I. L. R. 17 O. 862a6870.' 8. (1886) I. L. R. 9 M. 224. 
2, (1878) I. L. R. 2 M. B. 4, (1888) I. L. R. 15 C. 595. 


r 


98 THE MADRAS LAW JOURNAL. | . vou. It. 


f 


Régistration Act, but such identification as will enable a person to 
` determine what the property is. If in the circumstances of this case, 
the description of the property was not sufficient for this purpose, the 
- majority of the learned judges might be right in their conclusion. The 
view of Petheran C. J. receives support from the decision of the Madras 
High Court in In the matter of the petition of Narayanasanw Pillai 1 


A more important question is discussed by Petheram C.J. and Pigot, 
J. whe arrive at opposite conclusions. The Chief Justice holds that 
registration.of the property in a sub-District different from the one in 
which it is situate, i is invalid, while Pigot J. holds it to be valid. We 
agreé with the Chief Justice in the conclusion at which he arrives. The 
_ decision of the Privy Council in Hart Ram v. Sheodaya Mal 2 which, 
proceeded on the ground that S. 28 does not require that a sub- 
stantial portion of the property dealt with should be situate in the Sub- 
District of registration, suggests the correctness of the Chief Justice’s 
view, for the Privy Council did not take the broader ground that regis- 
tration was sufficient wherever it might be made. The words “shall ` 
be presented i in the office of the sub-registrar &e.” in S. 28 and the 
words” shall be presented at the proper registration office” in S. 32 
show that the provision about the particular office imperative. The 
point will be conceded that no other than the particular sub- -registrar 
should receive it for registration. But where a different sub-registrar 
has registered, is not the registration valid, as in accordance with 
the provisions of the Act? The reasoning in Hardie v. Ram Lal, 3 
shows that it is of no consequence whether the presentation is pro- 
perly made, but all that has to be looked to is whether the mode: or 
form of registration is right. Wecannot think, however, that a matter 
of such great importance as a correct registry of land transfers, is 
without the ‘safeguard of -a provision declaring the invalidity of transac- 
tions as affecting land, which are not recorded in the Sub-District, 

Peary Mohun. Aich v. Ananda Charan Biswas, I. L. R. 
18 C, 631. The twelve years’ time for execution under $. 230, ©. C. 
P.; having expired on a day on which the court was closed, Petheram 
_C. J. and Beverley J. held the principle of S. 5 of the Limitation Act 
applicable, to extend the time till the re-opening of the court, although 
the section itself of the Limitation Act did not apply.’ 


[30] Balkrishna Y. N. Kirtikar v. The Bank of Bengal, I.-L, 
R., 15 B, 585. A guarantee is not saat under S, 143 of the Contract 


1.. (1868) 4M. H. OR. 91. (1888) 7 L. R. 11 A. 186, 
3, (1888) I. L. R ‘121A. 3 
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Act, unless it was obtained by means of the creditor keeping silence as 
to a material circumstance. In the case in question the circumstance 
that the Kajanchi was also retainedas second clerk whose duties would 
not clash with those of Kajanchi, was not a material circumstance, 
even if the Bank could be said to have kept silence with regard to it. 
TheBombay judges say that “ keeping silence ” implies intentional con- 
eealment as distinguished from mere non-disclosure, and that in this 
case there was no such intentional concealment. We think that the 
language gives support to their lordships’ view. The opinion expréssed 
in Shephard and Cunningham’s commentaries on the Contract Act that 
the section imposes on the creditor the duty of volunteering information 
as to every material circumstance affecting the guarantee does not 
appear to be quite correct as material circumstances may happen not 
to be disclosed, without intentional concealment. If there was a duty 
to volunteer, then’ the omission would affect the validity of all 


guarantees. 


The other question decided by the judges, that the non-disclosure 
by ths Bank of the Kajanchi’s failure to detect certain forgeries does not 
vender the continuing guarantee invalid subsequent to such failure, is’ 
also of considerable importance. This case is distinguishable from 
the case of Phillips v. Foxall 1 where certain instances of misconduct 
on the part of a servant were not disclosed to the surety by the master. 


Virayya v. Hanumanta, I. L. R, 14 M., 459. The phrase 
“ reflection ofa son” in the rule of adoption has once more received 
judicial construction. It was contended thata father’s brother’s son 
was ineligible for adoption, because, he, being already in the position of 
a brother, could not be ‘ the reflection of a son, and because under the 
law of Niyoga, the adoptor could not beget a son on the natural mother. 
Muthusani Aryar and Shephard J J., overruled the contention and 
held that although the practice of Niyoga might be referred to explain 
prohibitions recognised by the usage of the people, it could not be relied 
on as itself furnishing a rule for permitting or prohibiting an adoption, 
and that as in this particular case, no exception had been taken to the 
adoption on the ground that it was contrary to-the usage of the people, 
no weight could be attached to the argument from Niyoga. Their 
lordships apparently treated the expression “ reflection of a son” to 
mean merely and solely that the relationship between the’ parties 
should be such as to permit [84] of a legal marriage between the 


—_— 





1, (1872) L. R. 7 Q. .B 666. 
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adoptive father and the mother of the boy to be adopted in her 
maiden state... Without doubting that the rule of Niyoga cannot be 
taken to furnish a test of the validity or otherwise of an adoption, we 
may point out that it isnot quite clear that this is an exhaustive 
explanation of puirasadrisa; on the other hand, the Dattakachandrika 
and the Dattaka Mimamsa whould seem to treat it as nob exhaustive. 
If so, could an uncle’s son be said to be puirasadrisa or to resemble a 
son? Is he not rather in the position of a brother? May it not be that 
in the case of an adoption of a collateral blood relation, he should be a 
step lower than the adoptor from this common ancestor? In this case 
‘their lordships also held, or rather assumed, that where an undivided 
Hindu co-parcener alienates his share in hetfamily property, the alanee _ 
is entitled to his share as it stands at the time he enforces a partition 
for the realization of his purchase. The share of the alienor here was 
+ on the date of the alienation, but pending a suit by the alienee for. 
partition, his share increased to $ by the death of one of the member. 
The court held the alienee was entitled to one half. We-have already 
expressed our opinion, (see 1 M. L. J. p. 718) that the correct view is _ 
- that the share to which the alieneeis entitled must be what the alienor 
- was entitled to at the date of the alienation, see also Rangayana 
Shrinivasappa v. Ganapaubhatta. 1 We may note that in Bangasami v. 
Krishnayyan,2 the Madras High Court was inclined to hold, though 
it did not decide, that the alienee would not be entitled to the benefit 
of an increase of the alienor’s share, but possibly their lordships did 
not then keep iu mind the case now under notice. 


NOTES OF ENGLISH CASES. 


Smith v. Cooke : Story v. Cocke, 1891, A. C., 297. The partners ` 
in a business assigned it and the property of the firm, to trustees upon 
certain trusts for the benefit of the creditors of the firm. The deed con- 
tained no provision in the event of there being a surplus. Held revers- 
ing the decision of the Court of Appeal and restoring that of Kekewich 
J. (45 Ch. D. 88), that upon the natural construction of the deed there 
was an absolute disposal of all the proceeds to be realized for the 
benefit of the creditors, and not a mere trust to discharge the debts or 
to pay and divide rateably, in payment, or towards the payment, of the 
debts, and that no resulting trust for the benefit of the assignors could 
be implied. 

1. (1891) I. L. R. 15 B 678 ~ 2. (1891) 1. L. R. 14 M. 408, 
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Crook v. Morley, 1891, A. C., 316. A debtor sent to his creditors 
this letter: “ Being unable to meet my engagements as. they fall due 
132] Linvite your attendance at * * * when I will submit a state- 
ment of my position for your consideration and decision.” Held affirming 
the decision of the Court of Appeal (24 Q. B. D., 320) that the letter 
would naturally induce the creditors to believe that the debtor intended . 
to suspend payment of his debts, and was an act of bankruptcy as it 
amounted to a notice that he was © about to suspend payment of his 
debts” within the meaning of the Bankruptcy Act, 1883, S. 4, Sub-S 
1 (h). 


Smith v. Baker & Sons, 1891, A, C., 325. Per Lords Halsbury, 
Watson, Herschell and’ Morris: when a workman engaged in an employ- 
mept not in itself dangerous is exposed to danger arising from an 
operation in another department over which he has no control, the 
mere fact that he undertakes or continues in such employment with 
full knowledge and understanding of the danger even though arising 
from the systematic neglect of the employer of which the workman is 
aware, he is not precluded from recovering damages from the employer 
for injury sustained from the dangerous operation as he has not volun- 
tarily undertaken the risk of injury. The question whether he has under- 
taken the risk is one of fact and the maxim volenti non fit inguria 


does not apply. 


Held contra by Lord Bramwell. that there was no evidence 
to justify the finding that the workman did not voluntarily under- 
take a risky employment with a knowledge of its risks, that the 
maxim volenti non ht injuria applied,and that the action was not main- 
tainable. 


Johnson v. Lindsay & Co., 1891, A. C. 371. In an action to re- 
cover damages for injury caused by the negligence of the defendants’ 
servant, the defence of common employment is not applicable unless 
the injured person and the servant, whoss negligence caused the 
injury, were not only engaged ina common employment, but were 
in the service of a common master. Per Lord Herschell: if the ex- 
emption results from the injured person having undertaken as between 
himself and the person he sues, to bear the risks of his fellow servant’s 
negligence, it can never apply when there is no relation between the 
parties from which such an undertaking can be implied. 


Baranrdo v. McHugh, 1891, A. C., 388. In determining who is 
to have the custody of, and control over, an -illegitimate child, the 


‘ @ 
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court in exercising its discretidn with a view to the benefit of the child 
will primarily consider the wishes of the mother, Reg v. Nash 1 

_ approved. Per Lords Herschell and Field: The authorities do not 
establish the proposition that the legal rights of the mother of an 
[33] illegitimate child as to its custody are the same as those of the 
father of a legitimate child. S 


kd 


Clark v. Carfin Coal Co., 1891; A. C., 412. The parent of an 
illegitimate child has, by the law of Scotland, no right of action against 
a person whose negligence has caused its death. 


Southby’s Patent, 1891, A. C. 432. Where an invention has not 
been brought into use during the term of the letters patent, but the 
invention is one of great merit and such non-user is satisfactorily ac- 
counted for, as, by the fact that it has arisen from the conviction of 
the patentee himself that he has not trought his principle into such 
practical action as’would justify him in offering a machine to the pub- 
lic or to the trade, an extension of the patent may be granted. 


Donnelly w. Broughton, 1891, A. C., 435. In the case of a testa- 
ment executed by a Maori on his death bed, ‘held by the Privy Council 
that strict proof must be given where the will is informal, signed, by 
mark, instead of the usual subscription in ‘full of the testator, and has . 
been obtained from him by one of the propounders having a substan- 
tial interest in its provisions and witnessed by two of her relations ; 
such a will is not invalid, but the onus probandi may {be increased by 
circumstances and the presumption may even be conclusive against 
- the validity of the instrument. 


Macleod v. Attorney- General for New South Wales, 1891, A. 

C., 455. Itis enacted in the law of New South Wales that ‘ ‘whoever 
| being married marries another person during the life of the former 
husband or wife, wheresoever such marriage takes place, shall be liable 
to penal servitude for seven years.” Held that these words must be 
intended to apply to those actually within the jurisdiction of the legisla- 
ture and consequently that there was no jurisdiction in the colony to 
try the appellant for the offence of bigamy alleged to have been com- - 
mitted in the United States of America. 


Callender Sykes & Co. v. Colonial Secretary of Lagos and 
Davies : Williams ~v. Davies, 1891, A. C., 460. Held by the. Privy 
Council that the English Bankruptcy Act of 1869, applies to all Her 








1. (1883) 10 Q. B. D. 454, 
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Majesty’s Dominions, and therefore, that an adjudicationsinder that 
Act operates to vest in the trustee in bankruptcy the bankrupt’s 
title to real estate situate.in Lagos, subject to any requirements pres- 
cribed by the local law as to the conditions necessary to effect a’ trans- 
fer of real estate there situate. ` 


McLeod v. McNab, 1891, A. C., 471. Where by acodicil dated 
21st July 1882, expressed to be a codicil to his will of the 17th July 
[34] 1880, the testator confirmed ne said will, and it appeared that 
the said will consisted not merely of the said document of the 17th July 
1880 butalso of an intermediate codicil revoking a particular bequest 
therein ; held that though a reference simply to the date of the earlier 
document was not sufficient in itself to restrict the confirmation to that 
particular document, yet other words. and surrounding circumstances 
could and did convey such an intention with reasonable certainty and 
accordingly the will of the 17th July after confirmation was no longer 
affected by the partial revocation made by the intermediate codicil. 


Commissioner of Stamps v. Hope, 1891, A. C., 476. In order 
that an asset may be liable to probate duty under the Stamp Duties 
Act, it must be such as the grant of probate confers the right to ad- 
minister, and therefore one which exists within the local area of the 
probate jurisdiction. Blackwood v. The Queen1 followed. 


Though a debt has no absolute local existence, ‘yet it is a well 
settled rule that it possesses an attribute of locality, a simple contract 
debt being within the area of the local jurisdiction within which the 
debtor for the time being resides, the locality of a specialty debt being. 
where the' specialty is found at the time of the creditor's death. 


Where a deed contained an éxpress covenant to retire and pay 
promissory notes and a proviso.that the simple contract should not 
merge in the specialty, held that even if the remedies by simple con- 
tract to a certain extent were preserved, still there was but one- debt, 
and that had become a debt by specialty. Price Y. Moulton? considered. 


Low v. Bouverie, 1891, ITI .Ch., 82. Although it is the duty ofa: 
trustee to give his cestui que trust, on demand, information with respect: 
to the dealings with, and position of, the trust fund, he is not bound to 
assist his cestui que trust, in selling or incumbering his beneficial 
interest by telling what encumbrances he, the cestui que trust, has 
created, nor which of his encumbrancers haye given notice of their 


respective charges ; and it follows that the trustees is under no obliga- 
(1882) 8 A. C. 82,- ' 2 ( ) I0 C. B. 661, 
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tion to answer - the i Inquiries of a stranger about to deal with the cestui 
que trust. 


| 


‘The’ trustee is not under a legal disdon i do more than to give 
honest answers to the best of his actual knowledge and belief to the 
inquiries of a stranger about to deal with a cestui que trust. He is not 
bound to make any enquiries himself and provided hé answers the 
enguiries honestly, he incurs no liability unless he binds himself by a. 
statement amounting. to a warranty or so expresses himself as to be 
[85] estopped from denying the truth of what he has said. A statement 
fo operate as, estoppel mist be clear and unambiguous. 


The doctrine of non-liability for honest though careless misrepre- 
sentation enunciated in. Derry v. Peek;4 does not apply where there is 
a legal obligation on tHe part of one person to another tio: give him 
correct information, as for instance whera the law of weeny of 
estoppel is applicable. a 


Per Lindley L. J: an encumbrancer of a trust fund who first ‘gives 
notice to any.of the trustees obtains priority over any prior encumbrań- 
cer who-has given no notice to any-of them ; but notice to one does not 
affect: the other trusteés soas to make them liable for what they may 
do in ignorance of-the notice to ‘their ‘c0-trusteée. ` ee a 


. In redané Dayis, In ‘re T. H. Davis’: Evans v. ‘Moore, 1891, TII 
Oh,119.> A ‘suit to recover’ a legacy from ai executor is within the 
Real Property “Limitation Act. 1874, (87 & 38 Vic.; Ch. 57), S 8, unless’ 
the _ legacy is vested in- him. on éxpress: trusts. “A ‘mere constrictive! 
trust will ‘not prevent the statute from being a bar. Për Lindley, E 
J: An executor is: always in a loose sense ‘a trustee for-creditors and 
legatees, since he -holds the personal estate for their benefit and not for 
his own, but such a trust does nob: take a case out-of the statute. a 


Iivre Bodman : Bodman, v. Bodman, 1891, im’ Ch., 135. “A 
bequest of all a testator’s ‘ ‘sharés” in: a Dublis company will not SEa l 
debenture stock, although it includes proprietory stock. “Debénture 
stock is borrowed money capitalised pr purposes of convenience: l 


` In re Liewellin, a Solicitor, 1891, IIT Ch., 145. When a PA 
has been paid by the mortgagor his principal,. interest and costs, and 
has given the mortgagor a release, the mortgagee’s solicitor -has no right 
to retain the deeds as against the mortgagor even for costs due to him 


RN 


Fo ; ~, 1 (1889) 14 A. © 837. 
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- self fo¥ work`done relating to the mortgaged property ‘during the con- 
‘tinuance of the mortgage. Even though there has been no recon- 
.veyance, the equitable right of the mortgagor to have back from the 
_mortgagee his deeds on payment of principal, interest and costs, prevails 
¿against the solicitor’s lien claimed in right of the mortgagee. The 
- solicitor has no higher right to retain deeds than the client himself has. 


*’. Dean v. Dean, 1891, III Ch., 150. A gift to A for life and from 
and after the decease of A unto and to the use of such child or 
‘ children of A living at his decease, and such issue then living of the 
‘child or children of A then deceased, as either before or after the 
death of A should attain the age of twenty-one years or die under that 
[36] age and have issue; held that this limitation was an executory 
devise and not a ‘contingent.remainder ; In re Lechmereand Lloyd, 1 
and Miles v. Jarvis, 2 followed. 


i In re Amos, Carrier v. Price, 1891, ITI Ch., 159. A gift of land 
‘to a trade union which is not a corporation but registered under the 
‘Trades Union Act of 1871, is not a gift for the benefit of the particular 
‘individuals constituting the society at the time, but a gift to the society 
-for the purposes of the society and is a perpetuity. Such a body is not 
‘capable of taking land at all whether in perpetuity or otherwise. 


t 
we 


Where a testator devised land to A “ for his life and the life of his 
“heir” held that the devise was legally- valid, and that the effect was to 
give to the devisee an estate during his own life and the life of the 


“pérson who should be ascertained to be his heir at the time ofhis death, 
£ ; 


In re Freme : Freme v. Logan, 1891, IIT Ch,, 167. An equitable 
contingent remainder created before the Act 40 &41 Vic.,Ch. |33 which 
becomes clothed with the legal estate after the passing of the Act i is 
“not defeated by the failure of the prior life interest ; nor would it have 
been defeated by becoming clothed with the legal estate if the Act had 

‘not been passed. 


In re Russell, Cordner & Co; 1891, III Ch., 171. Notwithstand- 
-ing the powers conferred upon the court by the Companies (Winding 
up) Act 1890, a creditor is not entitled to an order for compulsory 
‘winding up of a company which has resolved to wind up voluntarily, ` 
- unless he can show, as provided by S. 145 of the ‘Companies Act 1862, 
‘that his rights will be prejudiced by the voluntary winding up. 








1( ) 18 Ch. D, 524 2( ` ) 24 Ọh.'D. 633. 
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In re Crawshay, Walker v. Crawshay; 1891, III Ch., 176. By 
an agreement in contemplation of marriage the intended husband agreed 
‘that he would settle the sum of £5000, and any further monies and 
property which he should receive and be entitled to under the will of 
his mother. Under the trusts of the settlemeut the intended wife 
was to have the first life interest in the settled funds. The mother 
afterwards by her will, in exercise of a power of appointment contained 
‘in the will of her father gave to the husband a life interest subject to 
forfeiture upon alienation or attempted alienation by him: held that the 
husband was entitled to this life interest under the will of his ‘mother, 
that it was not comprised in the agreement for a settlement, and that 
there had been no forfeiture. 


1 


Earl Jersey v. Uxbridge Rural Sanitary Authority, 1891, III 
Ch., 183. The plaintiff in an action against a rural sanitary authority 
‘recovered judgment with costs, then sued out a writ of a elegit for the 
[87] recovery of the costs, and land which had been acquired by the 
defendants for the purpose ofsewage works for the parish of A by 
mears of money borrowed on the security of the separate rates of that 
parish, was delivered to him in execution. Held that the land in ques- 
tion was held by the defendants on trust for the parish of A and could 
‘only be taken in execution for judgment debts exclusively chargeable 
against that place, that the costs of the action were‘ general expenses 
‘not chargeable against that-place or the separate rates levied within -it, 
but against the common fund of the District and that the judgment 
"could only be enforced against properfy which had been acquired by 
. Means of that common fund. 


In re Mervin, Mervin v. Crossman, 1891, III Ch., 197. A testator 
bequeathed property to trustees to sell, convert and invest, “on :trust’ 
‘to pay and divide the investments andthe income thereof equally 
‘between certain children (named) of my son J. M. and any other child- 
ren that may hereafter be born as and when they shall respectively attain 
the ageof twenty-five years,’ and the ‘ testator gave power to the 
- trustees “in the meantime to pay and apply the remainder. of the in- 
come for the maintenance and education of his grandchildren .during 
- minority” and to pay for the advancement of the grandchildren, any part 
mot exceeding one half of ‘the capital expectant on their, his, or her ' 
attaining the age of twenty-five years. J. M. had more children born to 
him after the. testator’s death.. -Held (1) that the children. of J. M. did 
not take vested interests, (2) that the gift Was a gift to a class which 
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‘must be ascertained when the first of the children of J. M. attained 
‘twenty-five; and (3) that the gift was void for remoteness;’ Pearks v. 
-Moseley, 5 Ap. Ca., 714, followed. j 


ais 


Grigg v. National Guardian Assurance Company, 1891, III Ch., . 


206. The plaintiff took a loan on security of goods and gave to his 
warehouseman a delivery order requesting him to deliver the same to 
the defendants, held that the effect of the delivery order was equivalent 
‘to actual possession by the defendants and that the delivery order was 
‘not a bill of sale, the whole transaction being a pledge. 


oe Akerman, Akermn v. Akerman, 1891, III Ch., 212. A 
testator devised the residue of real and personal estate to trustees to 
sell and convert and divide the net residue, after payment of certain 
expenses, among his sons who owed money, which had been advanced to 
them by the testator and which at his death were barred by limitation. 
Held following Cherry v. Poultbeé, 4 My & Cr., 442 and Courtenay v. 
` Wilhams, 3 Hare’ 539, that a person who owes an estate, money, cannot 
claim an aliquot share given to him out of the mass of the general estate 
[38] without first making the contribution which completes it and 
that the sons were bound to bring into account as against their 
respective shares of the net residue, any sums due by them tothe 
testator. “By the will freehold and leasehold hereditaments were given 
specifically to the sons. Held that they were respectively entitled to the 
properties specifically given without i first making good what they owed 
‘to the testator’ S estate. 


Bentley v. Manchester, Sheffield and Lincolnshire Railway 


Company, 1891, III Ch., 222, Where aright is given by statute to 
do acts causing damage to other persons’ property subject to the pay- 
-ment to such persons of compensation and the statute provides a 
special tribunal for assessing the amount of compensation, if , such 
tribunal becomes non-existent, a person whose property is damaged by 
the exercise of the statutory right is entitled to have the amount of 
compensation assessed in2the High Court of Justice. l 


In re Swain, Swain v. Bringeman, 1891, III Ch., 233. A testa- 
tor appointed his executors trustees, to sell thé residuary personalty, 
invest the proceeds and pay the income thereof to his widow until his 
youngest son attained the age of twenty- -one, when the whole was tobe 
divided among the sons after reserving & portion of the investment for the 
widow. The trustees having delayed the sale of the ‘estate, some of 
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‘tthe’ sons of‘the testator sued the .surviving trustees -to make good the 
loss arising-from:the breaches of trust. `. Held that the actiom-was :not 
one for a legacy to which the twelve ‘years rule of limitation, applied 
(vide 37 .& 38 Vic., Ch. 57, 58), but an action for a breach of trust to 

which the six years’ ‘Tule under the Trustee Act of 1888, ‘SB. 8 applied. . 


i” Gibson De, Lawson, Curan v. Treleaven, ‘1891, TQ. B: 545. 

Where the. appellant was dismissed -by hig employer to: avoid.a strike 
.of -other labourers by reason .of-the appellant refusing to join their 
society, held that there was no evidence of intimidation , within the 
meaning of 88 & 39 Vic., Ch. 86, S. 8. Nor was there any intimidation 
where thé appellant’ éalled” off áli union mèm from work if the respond- , 
Aul employed non-union men. ' ‘ 


Sembie, haying regard to the’ history of legislation on ‘the subject, 
Intimidation referred only to threats. of personal violence. . 


: — , 
Tiy ` ~- 


Beld overrulné the dicta i in Reg Vy. Dini 1 ada Reg v. "Bunn, 2 
that strikes which. are legalised-by statute cannot remain eee by- 
the common law. eS ee ee eee 


> © Per am, where the object is injury, if the injury is effected, an 
action will lie for the malicious conspiracy which- has effected - it, and 
[39] such conspiracy would also be indictable. - But the mere fact that 
the effect is injurious does not make “the agreement’ either illegal’ or 
“actionable and therefore it is not indictable. gee oe Sea ee et 


Taws v. Knowles, 1891, IIQ. B., 564. A testatrix owned: two 
houses A and B and there Was passage from A through B to a, A 
which was “used from: time to time but not continuously. The testatrix 
‘mortgaged B without’ ‘reserving any ‘right of way anil afterwards devised 
‘A to the plaintiff's predecessor in title and B to tha: defendant. The 
‘defendant paid off the mortgage and obtained a reconveyance. Held -` 
in an action for damages for trespass in stopping up the passage, by 
A L. Smith’ and Grantham J.J., first that, as no right of way was 
“beserved by’ the martgage and the way through the passage was not a 
| way of necessity, all right of way through the passage was extinguished 
by the. mortgage, and secondly that no right of way through the passage 
passed to the plaintiff's predecessor in title under the will as it was not 


_ continuous. 
Held on appeal (Lindley, rae and Lopes L. J.J.) without deciding 
ee or not any right of way passed under the will, that as pee 
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and defendant ‘were both volunteers,: the, plaintiff had: ‘mo--equity tö 
deprivé the defendant: of the larger estate which she had obtained by 
virtue of the re-conveyance and that ‘the: appeal must be dismissed 
stibject to the right (if ány) of the plaintiff to redeem the mortgag ga, 


The August, 1891, P. 328. Where goods. shipped in a German 
vessel, were damaged owing to bad weather and sold by. the master at - 
the port. of distress on the opinion ‘of the best experts ‘available therë; 
no reply having been received from the shippers to` ‘the ‘master’ S com: 
munication to them of the damaged condition of ‘the goods, held i in an 
action for breach of contract and conversion by the plaintiffs (con- 
signees) that ‘the defendants, the owners of the vessel, were. ‘not liable. 
as’ the law of the flag must be looked at to determine the propriety of the 
sale, and by Ger man | law oe master’ s conduct: was justifiable. i 


~ 


. = . 
1: oi ee |S 
l ’ ` ’ - 


“MİSOBLLAŇ ROUS. 


` tao] The T of the Rolls on Inter T —The-trie aks of 
nterrogatories, | dnd: of pleadingssand particulars generally, has at last, 
it-would. seem, béen-consideréd and. determined by. the Court of. ‘Appeal: 
In thè case. of Hughes’ vy. London, Edinburgh: and : Glasgoiv»' Insurance 
Company : Limited; which came before the Court. of Appeal’ Na.'1,-on 
the 23rd instant, the Master of the Rolls was mostirighteously indignant 
with counsél for saying that :answers to interrogatories bound the 
persoin answering, seither becanas ihon: were particulars or: because they 
weré ‘an adinission upon oath. -Such:a'dactiine, .hè said, -was :outrage- 
ous,’ and savoured more. of. the ‘pulpit thantof the courts. “Interrogatories 
were, the Master of the Rolls said,a persecution and- a curse’ ~” though 
how'a man can feel himself much persécutéd’ ‘by - ‘intéirdgatories wher 
he can’ answer them as ‘he’ pleases and is in no Way’ to be bound by his 
driswers, we fail to see. ‘In’ the particular Case; whiek Was one in which 
an insurance company based itë defétice of the allegatior’ ‘that the ingured 
had untruly ‘stated in ‘angwer to specific questions’ ‘that: he had ‘never 
suffered from trheumatism, the plaintiff, his oxéotitrix, ‘swote, in answer 
tö interrogatories, that‘he had suffered from” ' rhistimatism ‘for several 
‘years before he made the declaration, had*been’ laid up for some time, 
and had received a large amount of sick pay from a friendly society ; 
but the Court of Appeal, with some indignation, _ refused to let her be 
bound by such answers, and pointed outi that the proper course was to 
allow her, to say at the trial that such answers were a mistake, -or, to 
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call a doctor, to contradict her, or to ask the jury to decide whether the 
rheumatism spoken of in the pleadings and answers to interrogatories 
was the same as the rheumatism mentioned in the oy. One learned 
judge, in fact, went so far us to say that it wou'd be a ‘ scandal’ if the 
case, being upon such impcrtant issues, were not tried before a jury. 
Iti is true that the plaintiff herself made no such suggestions either in the 
pleadings or otherwise ; but the Court of Appeal, in its now traditional 
char acter of the champion of women’s rjghts insisted on making them 
for her. Into the rig htness of the decision in the particular case, it is 
needless to enter ; butit is highly important to know’ that, in the 
view of the Court of Appeal, no litigant need henceforth be hampered 
by admissions even in writing and upon oath. Perhaps we put the 
proposition too.broadly, and ought to add, at least, if the party making 
the admissions has the good fortune to be a woman.—The Law Times. 
[44] Computation of time:—A éuriously small question was that rais- 
edthe other day in Radcliffe v. Bartholomew. Does the term “ one 
È calendar month” after the commission: of an offence include or exclude . 
the day of the commission of the -offence and the day the information 
` issued, either or both? Answer, exclude the first day and include the last 
day of the calendar month. By the Act 12 & 13 Vic. Ch. 92, S. 14, the 
time limited for an information to be laid is ‘within one calendar 
month.’ The offence complained of took place on the 30th May and 
the information was laid on the 30th June. The Court (consisting of 
Justice Wills and Lawrence) said that it is impossible to dtaw any disg- 
tinction in the period of time in criminal cases from the time allowed 
_ in civil cases. That being so, you must exclude the first day and iùn- 
clude the last day of the calendar month. When a man was sentenced 
on the 31st October to be’ imprisoned for one offence for one calen- 
dar month, and for a second offence for a period of fourteen days, 
commencing after the expiration of the second calendar month, he was 
rightly kept in custody till the 14th December. The calendar month 
did not expire until fhe 30th November, and then the prisoner was not 
éntitled to be discharged until the full period of fourteen days comput- 
ed from the 1st December had expired, This was the decision in 
Migotti v. Colville and there’ can be no question : that it governs in 


principle the point raised anew in Radcliffe v. Bartholomew ——The Law 
Times. 


? r 


Appointment of Judges in India: -In a Meeting in , the, Town l 
Hall on November 26th, 1891, Mr. John Bright said :—“There is one 
point, now, I would like to mention, that has not been touched upon 
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to-night ; that is with regard to the appointment of judges in India. I- 
have known of some judges sent from this country to India, and I 
believe I shall only express the general opinion of the legal profession 
here, when I say that some men have gone as judges to India, that no < 
Government would have appointed to the Bench here. (Laughter, 
“Shame!” and cheers). But there are men in India, and nota few, 
lawyers of most eminent ability and character, who are just as good 
for judges as the best judges that we could send from England, and, no 
doubt, would be better than some who are not of the best.” These 
- remarks would be as true now as they were in 1885. Recent appoint- 
ments by the Secretary of State to the High Court Bench’ in India 
have not enhanced his reputation for Justice to the people of this land. 


Mr. Justice Caves strictureson a Magistrate s clerk's handwriting:— 
On this subject a clerk writes, “judges on the bench, like parsons in 
their pulpits, are masters of the situation, and we rather too frequently 
[42] see what, in common life, would be called à cowardly advantage.. 
taken of it; but worms will turn even if trampled on by royalty., We 
hear a good dealin these days of our overworked judges, and of their 
complaints that some coroners, as well as justices’ clerks, do not write 
copper plate............ I have always thought that the time of judges 
like that of other officials, belonged to the public, who pay for it, and, 
as it is notorious that circuit work, especially at this season, is little 
less than an absolute holiday, itcan scarcely be said that a serious 
waste of time took place, or that any oppressive inroad was made on 
such holiday, in deciphering seven widely written depositions, of which 
two only, I think, extended to a second side of the paper used.” —Law 
Journal. 

Payment to trustees:—At a general meeting of the Liverpool Incor- 
porated Law Society, held on November 13, Mr. Francis Archer (the 
retiring president) said “ the old idea which prevailed in many branches 
of the law, that those who charged nothing for their services, or acted 
from public spirit, seeking no profit, were exempt from liability save 
where guilty of gross negligence, has been finally exploded by a series of 
decisions as well as in cases of trustees as in others, and there seem to 
be no good reason why trustees should incur risks for nothing, or why 
the principle of payment of trustees, which is the basis ‘of the bill in 
question, should not be extended to all trusteeships. We all of us know 
many gentlemen distinguished for their probity and intelligence amongst 
us, who yet perhaps from the very reason of their great honesty and 
scrupulosity, have not attained to much wealth, Such men? as these 
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make admirable trustees, and remuneration by a small percentage of 
the annual income would be to them a sufficient incentive to their 
undertaking the burthen of trusteeships.”—Law Journal. 


Justice in Courts :—Commenting on a recent decision of the Ameri- 
can Supreme Court, the Washington Law Reporter says, “the truth is, 
so much depends upon the condition under which a case is investigat- 
ed—the ability of the Judge of the jury, of counsel ; the time given to 
argument, the amount of work which the court has on hand; the char- 
acter of the case itself, the quality of the judicial mind, whether con- 
siderate or inattentive, combative or receptive of argument, deliberate or 
impulsive in judgment—all these and other qualities, mental and even 
physical, so often enter into the result, that it is nearly an even chance 
whether the court, instead of doing justice ‘according to the true right 
of the matter,’ will not unconsciously side wholly with the wron gdoer.”’ 
-— Law Journal. 


How to deal with First Offences:—A change has just been introduced 


[43] into the French Criminal Administration : “ By alaw promulgated 


on March 27th, a great distinction is to be made between first and 
subsequent offences. The man who is brought up for the first time and 
found guilty will be sentenced to fine or imprisonment.as the-nature of 
his offence demands, but the sentence will not necessarily take effect: 
The execution of it may be postponed, if the court so determines ; and 
if the offender keeps a clear record for the next five years he will be 
suffered to escape unpunished. But if during his period ‘of probation he 
fallsagain into crimeand comes again before the court, his old sentence 
will be revived, and he will undergo a twofold punishment for his old 


and for his new offence. Good results are expected to follow from the l 


change, and it may be hoped with reason that they will follow.”—The 
Green Bag. | 


The Right to privacy :—-The opinion of Mr. Justice O’ Brien, of 
the Supreme Court of New York, in the case of Schuyler vy. Custisetals, 
, 1s as follows:— 

“ This is a motion for the continuance of a preliminary injunction 
restraining the defendants from proceeding with a project for making 
and exhibiting a statue of the late Mrs. George Schuyler, who before 
her marriage was a miss Mary M: Hamilton. 

“ Mrs. Schuyler had no children; but the plaintiff, who is a nephew 
and stepson, brings this action on behelf of himself and all her other 
nearest living relatives, i 


` 
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“mhe defendants, except Hartley, who is the sculptor engaged to 
execute the statue, are members of the Woman’s Memorial Fund Asso- 
ciation, which has undertaken to raise money by pvblic subscription 
for a life-size statue of Mrs. Schuyler, to be designated as ‘The Typical 
Philanthropist ’ and has publicly announced its intention of placing 
this statue. on public exhibition at the Columbian Exposition to be held 
in Chicago in 1893, as a companion piece to a bust of the well-known 
agitator, Susan B. Anthony, which last is to be designated as “The 
nee Reformer.’ | 


“ Neither Mrs. Schuyler in her lifetime, nor her husband after her 
death, knew or consented to the project ; and in, view of the attitude 
assumed by plaintiff on behalf of -her nearest living relatives, it must be 
concluded that so far as the family is concerned, the project JS 


unauthorized. 


“ The defendants, however, contend that, iede of the wishes 
[44] of the family, they have the right to commemorate her life and 
worth by a suitable monument, and to that end to receive subscriptions 
from such of the public as are disposed to give. 


“They therefore contend that this action is not mantainable at 
all ; and if it were, its maintenance is against public policy. 


“ As to the first point, it is urged that an injunction can only be 
sranted in a case where damages could berecovered in an action at law. 


“This. objection to the granting of an injunction was raised in 
Pollard v. Photographic Co., 40 Ch. D, 345, and thus disposed of':— 

“ ‘But the counsel for the defendant did not hesitate to contend 
boldly that no injunction. could be granted in a case where there 
could be no injury to property in respect to which damages could 
be recovered in an action at law. ' 


. 
sie! 


The right to grant an injunction does not depend in any way on 
the existence of property, as alleged; nor is it worth while to consider 
carefully the grounds upon which the old Court of Chancery always had 
an original and independent jurisdiction to prevent what that court- 
eonsidered and treated as a wrong, whether arising from a violation of 
an unquestionable right or from breach of confidence or contract, as 
pointed out by Lord Cottenham in Prince ape v. Strange, 1 Me. N. 
& G, 2d,’ 

“The claim that the maintenance of fhe action is agains public 
policy is based upon the argument that a recognition of such right in 
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relatives might prevent the public from erecting statues to Washington, 
to Lincoln, or to any other great or distinguished man or woman. 


“I think, however, that the true distinction to.be observed is 


between private and public characters. - 


“ The moment one voluntarily places himself before the publie, 
either in accepting public office or in becoming a candidate for office, or 
as an artist or literary man,—he surrenders his right to privacy pro: 
tanto, and obviously cannot complain of any fair or reasonable descrip- 
tion or portraiture of himself. 


“It has| not been shown that Mrs. Schuyler ever came within the 
category of what might be denominated public characters. She was 
undoubtedly a woman of rare gifts and of abroad and philanthropic 
[45] nature; but these she exercised as a private citizen, in an 
unobtrusive way. | 


“ There is no refutation of the status given her by the complaint, 
which alleges tHat ‘she was in no sense either a public character or 
even a person generally know either in the community in which she 
lived or throughout the United States, but that her life was pre-emi- 
nently the lifeof a private citizen ; that she was a woman of great 
refinement and cultivation; that notoriety in any form was both 
extremely distasteful to her and wholly repugnant to her character and 
disposition, and that throughout her life she neither sought nor desired . 
it in any way.’ 


“ Such a person thus described does not lose her character as a 
private citizen merely because she engaged in private works of philan- 
thropy. 


“Tt is sometimes difficult to determine in individual cases when, 
one ceases to be a private, and beoonids a public character. This 
however, does not destroy the value of the distinction, nor the grounds 
upon which it can be supported. It is equally difficult to apply to 
individual cases the principle of the reasonableness or unreasonableness 
of certain act. As stated, therefore, it not having been shown that 
Mrs. Schuyler, was a public character, her relatives have a right to 
intervene. 


“It is true that there is no reported decision which goes to this 
extent in maintaining the on of privacy; and in that respect this is 


. a novel case. 


3 ' 
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“ But the gradual extension of the law in the direction of affording 
the most complete redress for injury to individual rights, makes this an 
easy step from reported ‘decisions much similar in principle. 


“In a-recent article of the ‘Harvard Law Review’ (December 
1890, Vol. IV, No. 5), entitled ‘The Right to Privacy,’ we find an able 
summary of the extension and development of the law of individual 
rights, which well deserves and will repay the perusal of every lawyer, 
Among other things it says: : 


tit 


This development of the law is inevitable. The intense intel“ 
lectual and emotional life, and the heightening of sensations which 
came with the advance of civilization, made it clear to men that only 
a part of the pain, pleasure, and profit of life lay in physical thinks. 


ie 


Thoughts, emotions, and sensations demanded legal recognition ; 
[46] and the beautiful capacity- for growth which characterizes the 
common law, enabled the judges to afford the requisite protection with- 
out the interposition of the legislature, 


" " Recent inventions and business methods call attention: to the 
next step which must be taken for the protection of the person, and for 
Securing to the individual what Jugde Cooley calls the “right to be ley 
alone.” Instantaneous photographs and newspaper enterprise have in- 
vaded the sacred precincts of private and domestic life; and numerous | 
mechanical devices threaten to make good the prediction that ‘what 
is whispered in the closet shall be proclaimed from the house-top.’ For 
years there has been a feeling that the law must afford some remedy 
for the unauthorized circulation of portraits of private persons ; and the | 
evil of the invasion of privacy by the newspapers, long keenly felt, has 
been but ene discussed by an able writer.’- -Scribner’s Magazine, 
July 1890: ‘The Rights of the citizen to hig Reputation, by B. L, 
Godkin, Esq., pp. 65—67. 


"Marion Manola v. Stevens and Myers, decided by this court in 
June, 1890, involved the consideration of the right to circulate portraits. 


“The plaintiff alleged that while playing in the Broodwar Theatre, - 
in a role which required her appearance in tights, she was,.by' means 
of a flash light, photographed surreptitiously and without ne consent 
from one of the boxes of the theatre. 


~ It is true there was no opposition to the preliminary injunction 
being made permanent; but this court issued onė to restrain any use 
being made of the pictures so taken. 


bead 
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i Pollard v. Photographic Co. already referred to, is another in- 
stance where an injunction was issued against the unauthorized exhibi- 
tion or sale of photographs or other likenesses of private persons. 


“ These and the celebrated English case of Prince Albert v. Serange, 
2 De G. & M, 652; S. C. on appeal, 1 Me. N. & G.25) are a clear recog- 
nition (as shown by the article in the ‘Harvard Law Review,’ supra) 
of the principle that the right to which protection is given is the right 
of privacy. 


“ Upon the facts presented on the motion, and the law applicable 
thereto, the motion to continue injunction until the triai should be 
granted.” 


BAIL. | 


f [47] The subject we propose to consider is of great importance in 
this country. Such are the conditions of lifein India that the provisions 
of the Criminal Procedure’ Code relating to bail have to be considered 
with reference to circumstances which do not exist in Europe or America 
and the considerations that ought to influence the proper authorities 
in granting or refusing bail do not appear to us to have been fully 


recognized by the legislature and apparently therefore. not acted upon 
by those concerned. 


In England and America the chief considerations in dealing with’ 
an application to allow an accused to remain on bail or on his own re- 
cognizances appear to be the nature of the offence and the evidence 
available at the time of the application against the accused, The 
Criminal Procedure Code adopts the same principle.. All the offences 
under the Penal Code are divided into bailable and non-bailable, regard 
being had to their nature, and then there isa provision in the Criminal 
Procedure Code, Act X of 1882, in certain cases of non-bailable offences, 
for the release of prisoners if the evidence forthcoming is Insufficient. 


We shall now proceed to consider these provisions of law with re- 
ference to certain circumstances to which it appears tous no weight 
has been apparently attached by the legislature. The rules of law that, 
in one view, are most important, are those which deal with the 
prisoner’s release.on bail before conviction. Once found guilty of an 
offence by a court of competent jurisdiction, the cansiderations 
applicable become different. 
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S. 57 of the Code of Criminal Procedure is, we think, the first of 
the sections that deal with the power of the police or the magistrate to 
release a man after arrest. Under-that section where a man inthe 
presence of a police-officer commits, or is [48] a ccused of committing 
a non-cognizable offence, he may be arrested if he refuses to give his 
true name and residence, but the police:offcer may -release him on his 
own recognizance to appear, if his true name and residence are after- 
wards ascertained. This appears to be fair. It is to be noticed that 
any police-offcer may release the accused. . 

The next provision that’ enables a police-officer to materially 
. interfere with the liberty of the subject is S. 61. It will be noticed 
that S. 54 puts it in the power of any unscrupulous police-officer 
fo arrest an individual on very flimsy grounds. If_only a com- 
plaint i is made that a certain individual is concerned in any cogniz- 
able offence and such complaint appears to that police-officer to be 
reasonable, or even without a complaint he receives some informa- 
tion which he is disposed to say'is credible, may going further 
than that, if he only suspects that œ man is concerned in the 
commission of any cognizable offence, then the police-officer may 
at once arrest suco unfortunate individual. This is only one of six 
clauses in S. 54 which gives any police: constable such powers 
of arrest. The necessity for such provisions or the advisability in India 
of leaving such extensive powers in the hands of the police, we shall 
not now pause to discuss, but itseems only fair when such powers of 
arrest are given to them, that they should be enabled or compelled to 
discharge the accused on his own recognizance or on bail. But such 
power is confined only to certain superior police-officers. In the 
Moffusil the police station houses are in numerous instances miles 
apart. And it seems a harsh procedure to say (8. 60) that every 
police-officer arresting at a distance from the station must take the 
man to the nearest police-station—for the magistrate in the majority of 
cases will be very far away for any steps to be taken to release him. 
With unscrupulous constables, it is almost a habit in some parts of the 
country to arrest a Brahmin when about to commence his Sradh, and 
we think it only just, when the ends of justice will not be defeated by 
detain the accused in custody, to provide that he shall be let out on 
bail or on his own recognizance for a certain time, to enable him, if so 
advised, to take the necessary steps to prevent his incarceration. 

An attempt is made fd provide against any injustice to any 
_ subject by enacting that a police-officer may not- detain any person 
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[49] except on reasonable grounds warranted by the circumstances of 
` the case, and, in any event, for, not more than 24 hours without the order 
of a magistrate. It will thus appear that for 24 hours any person may 
be absolutely at the mercy of any police-officer. _ No doubt the period 
of his detention must be reasonable. But it is obvious that the police- 
officer alone can be the judge, in the circumstances of the case, of sucn 
reasonableness or otherwise, and’ the provision, so far as the suspected 
person is concerned, is simply illusory as a protection against unjus- 
tifiable proceedings. If the police-officer thinks that the accusation-is 
well founded, but that further ‘investigation is necessary, then he may 
be authorized by the nearest magistrate to detain the accused for a 
term not exceeding fifteen days. It is during the period of police 
detention that on certain occasions ‘unfair practices are supposed to be 
resorted to. We shall therefore consider the position of the individual 
detained. 


It must be remembered the not only when he has been con- 
victed of any offence, but when no charge even has been brought 
against him, he may be placed in the custody of the police. It is 
enough for any police-officer to suspect him of any offence, he may 
then be at once arrested. He may demand to know of what offence 
he is accused. The police-officer need not give him any information. 
An accuser is unecessary. No evidence need be recorded. There need 
not even be a prospect of any evidence forthcoming. Yet for twenty- 
four hours a man or woman is helpless in the hands of the police. In 
some parts of the Presidency there are men who would lose caste’ by 
remaining so long in police custody, notwithstanding any statement that 
they have not tasted a drop of water or anything else while in such 
custody. It would seem really hard in these circumstances ‘that a 
person arrested, ignorant of the accusation brought against him, who 
had no opportunity of meeting any charge, should not have it in his 
power, on giving sufficient security to appear when required, fo be 
released on bail. But a man is not safe even on the expiry of the 24 
hours of police power. He is not entitled even then to a discovery of 
the charge or the evidence against him, nor is he entitled to be released 
on bail. If the police officer satisfies the magistrate that he is 
already in possession of some evidence, but that a remand is necessary 
that further evidence [50] may be produced, then for a term of 
15 days the magistrate may empower the police to detain him 
in custody. The magistrate no doubt has to record his reasons 
for so doing but the reasons for such postponement need not rest 
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‘on sworn evidence, and a police-officer’s testimony would be ordinarily 
sufficient. The Indian-law would thus seem to go even beyond 
the rule which makes the question of bail dependent on the evidence 
already available. It allows a man to be kept in custody. if there 
is a prospect of further evidence forthcoming. It will be noticed 
‘that ‘during all the time..the prosecution may be working ‘up their 
case, the: accused in police custody:is not likely to know or to be 
able to counteract the designs of the- prosecution. It would thus ap- 
pear that there may be no recorded evidence and yet for full 16 days a 
man may be deprived of his liberty at the instance of the police. Now here 
we are clearly of opinion thatthe accused ought to be released on bail, on 
various grounds.The presumption of innocence ought to prevail till the re- 
corded evidence leads irresistibly to the implication of guilt. There is no 
right of private defence against a police-officer. There isno mode of com- 
pensating a man for his disgrace and trouble. For in India fifteen days’ 
life in police custody is a disgrace of which the Englishman can have no 
conception. Ifthe accused were on bail there would be no temptation 
to unfair treatment on the part of the police. The prosecution would 
not be able to improvea case. The friends of the accused would not 
be intimidated. There would not come into existence so many con- 
fessions only afterwards to be retracted. High Court Judges in general | 
and the public in particular would cease to regard statements made 
while in police custody with suspicion. On the other hand what im- 
portant object is served by refusing bail, we fail to see. On the ocea- 
sion of the celebrated Salem Riots between Hindus and Mahomedans, 
it was generally believed that an obnoxious Hindu was first taken into 
“custody and kept there till the evidence against him was ready, not- 
withstanding applications for bail, and the High Court was powerless 
against the action of the subordinate magistracy. In cases where the 
police are interested in the proper investigation of any matter, there is 
no danger. But where enormous powers are placed in the hands of 
low paid men, temptations are sure to be thrown in their way, and as - 
public opinion is not strong enough to check any dereliction of duty, 
it-appears to us to be absolutely necessary that every individual 
[54] should have the power to protect himself from harm so long as 
he is not proved guilty, at any rate so long as the recorded evidence - 
does not disclose.a strong ‘presumption of guilt. India is some- ` 
thing like the Roman Empire. There is no flying from the wrath. : 
of-the Emperor. Why then should a man be punished who P not 
guilty? We are not, taking any. imaginary case. ' There are men who . 
7 ae 
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have ‘lost . their caste for ‘detention in police custody pending enquiry. 
‘We believe therefore that if careful’ attention i is given to this matter, 
it will be found that this power to detain in police custody -is frequently 
abused by” those in whom it’ is vested, and its abolition at leastin a great 
majority of caisés-will,be‘a great boon. 


| The law provides that in cases of bailable offences any officer in 
charge of a police- “station, or the court before whom he is brought, shall 
release où bail any person if he is prepared to give such bail. The 
reason for entrusting the officer in charge of a police-station alone with 
this power to release on bail is not clear. As we have already -pointed 
out, arrests may take place at a great and inconvenient distance from 
. the station and at an inconvenient place and time, and it does not seem 
to be inexpedient to invest the arresting police-officer himself with the 
power to release the man on bail. 


By far the most important provision is that contained in 8. 497 
of the Criminal Procedure Code. An. officer in charge of a police-station 
or the court may release a man on bail, if there are not reasonable 
grounds for believing that the accused has committed the offence, but 
there are sufficient grounds for further enquiry into his guilt; but 
if it appears that there are reasonable grounds for believing thata man 

is guilty of any non-bailable offence of which he -is accused then he 
shall not be released on bail. i 


It will be remembered that in a great number of cases till the 
prosecution evidence is over, the defence will be scarcely prepared 
with the proof they have tos offer. For the friends of the prisoner’ 
would be in the dark, as to the nature of the evidence they may have 
to: meet. And the prosecution standing unrebutted, it would ‘be 
difficult in cases where there is some sworn testimony before the officer . 
to say that there is no reasonable ground for believing that the - man 
[52] is guilty. For a remand as we have already stated it is unneces- 
sary that there should be any sworn testimony. It is enough to show 
by the evidence of the-police-officer that the police are in possession 
of. information .they believe to be reliable, that the offence has been 
committed, and that the accused persons are concerned in the f 
commission of the offence. Very often itis also the case that the | 
accused reserves, his defence and the cross-examination of the pro- 
secution witnesses for the sessions. There is a fear, often well ground- ` 

“ed; that if he discloses his defence before a committing ‘magistrate, 
the. prosecution. may bring up additional defence, or in some other -. 


~ 
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way “prejudice the defence. In these cases therefore, and > they 
form a large number, this section operates very severely. Tt ‘is 
not consistent with that spirit of law which assumes every man 
innocent till he is proved guilty. A“ reasonable’ suspicion of guilt 
based on one-sided evidence is nota safe basis on which a man may - 
be deprived of his: liberty. In this country where the judges are, 
in numerous cases, ignorant of the usages and customs of the com- 
plainant and the accused, it is useless to insist upon the vague provi- 
sion that there must be- reasonable grounds. Whenever in fact there 
is no fear of his escape from justice it seems unreasonable to insist 
upon his ‘incarceration. In times .of religious or political excite- 
ment it seems impossible to say how this provision may be worked. 
The rules applicable in England form no safe guide in this country. 
An accused has only to cross the channel.to escape justice, and further, 
English Criminal law, before the modifications introduced in this 
century would not form a model for any other nation- to follow. “The 
principles which underlie the system had their: origin before such 
modifications. 


We therefore submit that there is absolutely no reason whatever 
for denying any discretion to the court in deciding as to whether & 
‘man ought to be admitted to bail or not.: Even that would be an: 
improvement upon the existing law which denies even such a discretion- 
ary power. In such cases, if the discretion be very injudiciously 
exercised, it may be possible to induce the superior tribunals to inter- 
‘fere, but we would go further and claim ’ a modification’ of the law 
generally, enabling a man to claim a release on bail till conviction. 
There may be cases to be differently dealt with as where a man: has 
confessed his guilt. But -we leave such exceptional- cases out of.. 
consideration. l i 


[53] We have not lost sight of the fact that power is reserved to 
the High Court or the Court of Sessions in any case to direct that a 
person be admitted to bail. But in the cases with ' which we are now | 
dealing, that power will scarcely be exercised.. The superior courts 
have declared themselves reluctant to interfere with the orders of 
magistrates directing a person to be kept in custody, (though no 
evidence has been recorded,) where the prosecution anticipates further 
oroS to be forthcoming. E i 


-We have been dealing with: those cases where a man: has-not been! 
uid guilty, where in fact no decision has yet been arrived at: But - 


-~” 
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there is. another class.of.cases where the reasons swe have referred.to 
would eem-to show that a.person has a right to remain on bail; yet 
the ie places a limitation on that right. 


The law gives Government the power to appeal to the High Court 
from an original or appellate order of acquittal, and i in such cases the 
‘High Court may issue a warrant ditecting that the accused be arrested: 
- andthe court before which he is brought may commit him to prison 
pending the disposal of the appeal, or admit him to bail. Where a-man 
has-been declared innocent by a court competent to try him, we consider 
it gtossly unfair that he should not have the right to be réleased on 
bail ‘pending the result of the appeal. That even the discretion ‘vested 
in the courts is not always exercised i in his favor is clear from the fact 
that one of the High Courts has held that when an appeal against 
àn ‘acquittal i in a capital case is pending, the accused should not remain 
‘at large during the determination of his fate. Ordinarily it may -be 
assumed that this power of appeal will not be exercised to the detriment 
of the subject. But on extraordinary occasions, of religious or political 
excitement, when the impartiality or fair conduct of Government is 
challenged, it leaves a power in their hands which may -be` exercised 
with harshness against the man acquitted; and it- must be remem- 
bered that the principles guiding the courts in deciding an appeal from 
an acquittal have been declared not to be the same as those influencing 
them in deciding an appeal by the convicted person. The High Court 
interferes in cases of acquittal only where through the incompetence, 
stupidity, or perversity of a subordinate tribunal, such unreasonable - 
or distorted conclusions have been drawn from the evidence as to 
produce a positive miscarriage-of justice. Where the lower court has 
so. obstinately blundered and gone [84] wrong as to produce a result, i 
mischievous alike to the administration of justice and the interests of 
the putlic, the High Court will interfere. . If this is the correct. view, 
and High Courts have declared that it is, if would seem to follow 
necessarily that a person should not be deprived of his liberty, that 
he should have at any rate the right to remain on bail pending the 


result of such an appeal. 


`” Where a convicted man exercises his right of appeal, then pend- 
ing such appeal, the appellate court or the High Court may for reasons: | 
to be recorded by it in writing, order that he be released on bail or om 
his own bond. Whether he ought to have a right” to remain: at ‘large 
a his own bond or bal, or whether the courts should be left to exercise 
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their ‘discretion, would depend upon: the view that we take. of the ` 


nature of the appeal proceedings. If.an appellate. tribunal has to be 
convinced ‘that a finding of fact by a lower court is wrong, before 
reversing such finding, then no douht something may be said in favor 
of the view that a convicted man is not entitled as of right to be, 
released on bail, but that the courts should be left free to deal with 
each case on its own merits. ‘But we do not consider that such i is the 
correct: view. In a criminal appeal by the accused the question’ 
for consideration is whether the conviction is right, in this Instance, 
differing it miay be from the rules followed’ in civil appeals. It is 


ra 


the duty of an appellate court not merely : ‘to be satisfied that there ` 


is nothing to show that the lower court was wrong, but it must 


be satisfied that the appellant committed the offence of which - 


he has been convicted. Of course an appellate court is bound to 
attach ` ‘great weight ‘to the opinion of the Judge who heard the 
witnesses, . in forming a conclusion as to their credibility, and also 
to give every reasonable weight to the conclusion such court has arrived 
at on matters of fact, but the appellate court is also bound to | inquire 
as thoroughly as the court of first instance, whether the probabilities 
arising from all the circumstances of the case are such as to justify 
à reasonable mind in coming to the conclusion that the offence has been’ 
proved. . Such being the declared law, it would seem to follow that a 

man ought to be placed till his appeal is decided, in the same position 
that he was in, before he was convicted. If there is no apprehension of 


his escaping the punishment that may be inflicted on him by the appel- - 


late court, then we see no reason why he should be placed in custody till 
[55] the appellate court has finally declared him guilty. Not only is 
this not the view taken‘by the legislature, but the’ provision, that the 
appellate court must record in writing the reasons that influence the 
court in releasing an appellant on bail, would seem to show that the 
power should be exercised only for special reasons shown. We have 
already expressed our dissent from this view. E 


An American lawyer, Bishop, writes. 


Te is the doctrine most prevailing in this country that since 
for dihen purposes a man charged with a crime shall be presumed 


to be innocent, until the finding of a jury and the judgment of the 


| court rendered upon the finding fix the alleged guilt legally upon him, 
the same presumption shall prevail also when an application is made to 


the judicial discretion for bail. . If, therefore, it is sufficiently shown 
EEE por fet ae oe : o. oY Eass a ee ae a A ` 
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that the appearance of the defendant to answer to the demands of the law 
can be made sire by bail, it is the more generally received American 
doctrine that bail should be accepted ; thus postponing, in effect as well 
- as in name, the punishment, until the qugenient of the court is tormay 
rendered.” 


This seems sound common sense, and we are therefore of 
opinion that the only question for consideration in disposing of an 
application for bail should be whether there is any danger of the 


accused failing to appear when his presence is required. | 


SALE-DEEDS OF IMMOVABLE PROPERTY BELOW 
Rs. 100 IN VALUE. | 


I propose to consider the question as to whether a sale-deed of 
immovable property below Rs. 100 in value does or does. not require 
compulsory registration. The portion of S. 54 of the Transfer of, 
Property Act bearing upon the subject runs thus :— 


4 


“In the case of tangible immovable property of a value of less than 
one hundred rupees, such transfer may be made either by a registered 
instrument or 'by delivery of the property.”’. 


Chief Justice Garth, of the Calcutta High Court, placed the 
following construction upon the portion quoted above :— 


“As I read the Transfer of Property Act, whith was passed. . 

“the other day, 5. 54 does virtually abolish optional registration. 

[56] “No transfer can now be made, after that Act comes into opera- 
tion, by any instrument in writing unless it is registered. 


-Té is true that, in the case of possessory interests, the value of 
“ which is less than Rs. 100, an oral transfer coupled with posses- 
“sion will pass the property; but there will be no such thing as a 
transfer in writing, unless it is registered,” Narain Chunder Chucker-. 
 butty v, Dattaram Roy I, 


But a Bench of the Calcutta High Court consisting of Prinsep — 
and Trevelyan, J.J. has differed from Garth C. J. and held that 
registration of a sale-deed of immovable property below Rs. 100 is 
optional. . The arguments urged by the Bench in favor of optional 
registration seem to be the following, Khatu Bibi v. Madhuram 


Barsick?. 


~i (1982) I. L. R. 8 0. 695,612. 2. (4889). L R16 06a. 
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1. That the law does not state that such transfer can be made 
only by one of these means, viz.; a registered instrument or delivery 
of ‘property ; a | | | 

2, That it is not provided anywhere that a person: out of 
possession shall not sell to another his right, title and interest in 
any property, nor declared that in such a case the transfer can be 
made only through a registered instrument; ` 


3. That by the Registration Act, an unregistered sale-deed of 


l 


immovable property below Rs. 100 is receivable in evidence, and 


4&5, That it could not have. been the intention of the legislature 
to allow the law as expressed in the Registration Act, to remain un- 
repealed and indirectly to nullify the effect that it has always received, 
by the enactment of S. 54 of the Transfer of Property Act. ? 


The same point came once before the Allahabad High Court, In re 
Imamuddin v. Ramzan,1 but no decisive opinion was expressed. In 
another case Ganga Sahai v. Lekhraj Singh, 2 there is an obiter dictum | 
of Mr. Justice Mahmud to the effect that under $. 54 of Act IV of 
1882, there can be-a sale of immovable property below Rs. 100 in value, 
by an unregistered deed. ! l 

With due deference to the judgments of the Calcutta High 
Court and of Mr. Justice Mahmud, I venture to say that under 
[87] the law, as it now stands, the registration ofa sale-deed of the 
value of less than Rs. 100 is compulsory. It appears to me that Garth, 
C, J. has taken the correct view of the law. I shall now proceed to’ 
show that the arguments of the Bench of the Calcutta, High Court do 
- not hold good ın favour of the optional registration of sale-deed of im- 
movable property below Rs. 100. ; 

To begin with the first argument, I may be permitted to say that - 
the law as contained in S. 54 of the Transfer of Property Act provides 
that such transfer “ may be made either by a registered instrument or - 
by delivery of proporty.” I think if cannot be safely inferred from it - 
that as it-does not prohibit such a transfer by an unregistered sale-deed, 
a sale by an unregistered sale-deed is valid. If such had been the in- 
tention of the legislature, it would have been expressed asin Ss. 59 
and 107 of the Transfer: of Property Act. On the strength of the 
maxims, expressum facit cessare tacitum and expressto unius est exclusio 
alterius, it follows that no other modes of transfer can be implied than 
those expressed in S. 54. 


41, (1885).A W. N. 201. '2.' (1887) I. L. R. 9 A. 267, 
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‘As to the second argument, I may be allowed to say that it does 
not seem to have any force. It was not necessary for the legislature 
to prohibit a sale of immovable property by one who is not in posses- 
sion thereof or to declare that in such a case a transfer can be made only ` 
by a registered instrument, inasmuch as the prohibition or declaratiot 
can be inferred from S. 54 itself. 


As to the third ground, I take the liberty to state that S. 49, of the 
Registration Act, provides what unregistered documents shall not be 
admitted in evidence. If that section is to be construed with reference 


to the provisions of that Act, there is no doubt. that an unregistered > ; 


sale-deed of immovable property below Rs. 100 is admissible in evidence, 
But it is to be borne in mind that by S. 3 of Act III of 1885, Ss. 54 
59, 107 and 123 of the Transfer of Property Act relating to the registra- 
tion of deeds are’to be read as supplemental to the Registration Act. It 
therefore follows that S 49 of the Registration Act is to be cons- 
trued with ‘reference to -S 54 of the Transfer of Property Act. 
And thus the question, whether a sale-deed oftimmovable property’ 
below Rs. 100 is admissible in evidence or not, turns upon the con- 
struction to be put on 8. 54 of the Transfer of Property Act.’ 
[58] I think the provisions of S. 3 of Act TII of 1885 have been: over- 
looked in urging the third ground above referred to. 


_ As to the fourth ground, I have simply to say, first, that the; pro- 
visions of the Registration Act do not govern the case, and secondly, 
that the sections of the Transfer of Property Act quoted-above ` are 
supplementary to the Registration Act. - 


The fifth ground relates to the none of the legislature. It,.no 
doubt, shows that the intention of the legislature is to be consulted in 
interpreting the statute. It has been similarly laid down, in Maxwell : 
on the Interpretation of Statutes, 2nd Ed, p. 1, that “ the object of all © 
judicial interpretation of it (statute law) is to determine what intention 
is conveyed, either expressly or by implication, by the language used, 
so far as it is necessary for determining whether the. particular case or 
state of facts presented to the interpreter falls within it.” si 


As to how that intention is to be gathered, I refer to the 
following extract from Maxwell on the Interpretation of Statutes 
9nd Ed., p. 65:— 


“Tf the language admits of no doubt or secondary meaning, it ig © 
“simply to be obeyed, without more. If it admits of more than one 
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““eonstruction, the true meaning is to be sought, not on the widesea of 
* surmise and speculation, but from such conjectures asare drawn from 
“the words alone or something. contained in them ; that is, from * the 
= context viewed by such light as its history may throw upon it_ bia.” 


Now it is necessary to ascertain: what was the intention of the 
-legislature in framing S. 54 of the Transfer of Property . Act«; „I think 
that intention can easily be. gathered from the reasons and the objects 
which necessitated the amendment of S. 4 of the Transfer of Property 
-Act by S. 3 of Act IIT of 1885. The oleae as contained i in the Gazette 
of India is as follows :— cat 

“The-addition which it is ee to make to. 4 of the. Act by 
“S. 3 of-the Bill has for its object merely to removea difficulty, which 
“has been felt in some quarters.as_tothe bearing which the provisions 
“of the Act relating to registration and the Registration Act have on 
“one another, The Gazette of India ‘dated Septsmber 6, 1884, p. 515.” 


[89] As to what was that difficulty referred to in the above extract, 
` I refer to the following portion of the speech of the Hon’ble Mr: Ilbert 
on the occasion of moving for leave to introduce the Bill No. 10 of 
| 1884, for amending the Transfer of Property Aect:— 


“There is a section in the Act which declares that nothings in 
the Act is to be deemed to affect the provisions ‘of any enactment 
not thereby expressly repealed. And Mr. Elliot asked how this 
declaration was to be reconciled with certain sections which ap 
speared to him to affect the provisions of the Registration Act 
Under the Registration Act certain instruments relating to. property 
of less than Rs. 100 in value, may be registered, and, if registered, 
have priority, over unregistered instruments. Under S. 54° ‘of 
‘the Transfer. of Property Act all instruments of sale must be 
registered to have any effect at all. Where the value of the 
property is less than Rs. 100, you may sell by mere delivery. ; 
but if you wish. to rely on another instrument, you must register it ; 
‘and the question is whether the latter of these provisions does not 
affect the former. The answer depends on the meaning which you 
attach to the term. ‘affect. As used in legislative language, . ib 
usually means affect in malam partem, derogate from, wholly or in 
part. In this sense the Transfer or Property Act.does not affect the 
Registration Act. What it really does i is ‘to supplement it by rendering 
certain instruments. compulsorily. registrable which were only optionally 
registrable before. And I propose: to insert i in the amending Bill words 


j 
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which will make this clear;” Supplement to the Gazette of India, 
August 8, 1884, p. 1173. ` Ai i 


I very much apprehend that their lordships the judges of this l 
Calcutta High Court have altogether ignoredthe amendment made 
“ in S. 4 of the Transfer of Property Act, when they urged the 5th 
ground, as quoted above, in support of the optional registration of sale- 
deeds of properties below Rs. 100 in. value. 


From the above, I think, it is clear that the intention of the Tegis- l 
lature was to do away with the optional registration of sale-deeds of . 
immovable property altogether. 


NOTE. —See Shephard and Brown's Transfer of Boi Act, page 149, 


/, Partabgarh, ` RAMAPRABAD. 


MITAKSHARA. 


[60] Whether a Sagotra or one who isnota Sagotra, whether a 
l man or a woman, whoever offers the funeral cake on the first day . 
should complete (by offering on) the ten days. The various things 
which may. be offered are pointed out by Sunaf—puchha. “ One may - 
make the offering with rice, the flour of fried barly, or 
vegetables, but whatever is ‘used for the first day should be used 
for all the ten days. The offering of water, flowers, ° light, and in- 
cense should be made silently.” The cake should ‘be offered-on 
a stone. Because it is said by Sankha, “they should offer garland, 
cake and water on the ground or ona ‘piece of stone.” „And it must 
not be supposed from the use of the word give in the plural, that 
the offering of cakes like that of water ‘should be made by all, 
but it must be made only by the son. ‘In default of a son, by any near 
, sapinda and in default of him by a sapinda of the mother, should 
the ‘offering be made. Because it is declared by Gautama“ that 
“Tn default of sons, the sapindas (of the deceased), the sapindas 
of his mother, and his pupils (successively) should offer; and in 
default of them, the sacrificial priest and the spiritual preceptor.” 
In case of a plurality of sons, it should be performed by the eldest 
‘alone. Because it is laid down by Marichi that, “ that which has been 
‘performed by ‘the eldest with the consent of all and that which has 
been performed with the undivided wealth shall be deemed to -have 
been performed by all.” The rule as to the number of cakes is:stated 





* Gautama, XV, 138, 14. 
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by Vishnu * to be 10 cakes for a Brahmin, and 12 for-a Kshatriya, the 
cakes being of the same number as the days of impurity, “As long as 
the impurity lasts, should water and a cake be offered to the deceased.” 
So also in another Smriti, “one should offer with devotion nine cakes 
on the first nine days and having offered the tenth cake (one) becomes 
pure the last night.” The mention of purity is with a view to the 
invitation of Brahmins for the sradda to be performed on the next day. 
By the prince of Yogis (Yajnavalkya)i, however, the offering. 
of three cakes alone has been prescribed, and of these 
more or less onerous alternatives, the same settlement should 
be understood as the one adopted in the matiter of libations 
of water. Another detail has ‘been laid down here by Satatapa. 


[64] “ Even if the impurity is shortened, one must offer the ten 
cakes.” With regard to those who are impure for three nights only, 
a detail has been laid down by Paraskara, “ One the first day should 
three cakes be ‘devoutly offered; on the secondday four should be 


offered and the bones should be collected ; on the third day three cakes , , 


should be offered and the cloth &e., should be washed.” 
17. One day water and milk shouldbe kept in an earthen 
bowl in the air. 


_ Besides, water and milk should . be kept « one day inthe air ie 
two separate earthen vessels, each in a suspender. As no particular 
day is mentioned, it should be done on the first day, as Paraskara 
has said to the same effect, ‘‘ On the first and other days water should 
be placed with the words, ‘Bathe here, © deceased,’ milk should be 
placed with the words, ‘ Drink this (O deceased)’ And the bones 
should be collected on the first and other days. So .Samvarta$. has 
said, “ The bones should be collected with (ż.e., in the company of) 
the gotrajason the first, third, seventh or ninth day.” In some 
authorities, the gathering of the bones . has been bag down on the 
second day. In the Vishnu Smriti, it is stated, ‘‘ one should gather 
the bones on the fourth day, and throw them'into the waters of 
the Ganges.” Hence the gathering of the bones should be made on 
any one of these days according to the ritual prescribed in one’s Grihya 
treatise. A detail has’ been mentioned here by Angiras, “ At the 
gathering of bones, the worship of the Devas is prescribed: The Devas | 
curse him who does not worship. themon account of the deceased.” 





* Vishnu, XIX, 18. t Yajnavalkya, - TII, 38. -- 
f Samvarta, S1. 40. ` _ J Vishnu, XIX; 10, 11. 
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The Devas here referred to are .those dwelling in the burning-ground:’ 
It is said by Angiras himself that the manes of those previously cre- 
mated there and dwelling there are the Devas of the deceased. It ix 
therefore implied that worship should be offered to those Devas and to. 
the person then deceased with incense, lights, &c., with food in the 
shape of balls. So. on the tenth day, shaving should be undergone, 
because of the text of Devala, “ On the tenth day, bathing should’ be’ 
gone through outside - the village: and the clothes, and hair, 
moustaches and nails should be there parted with.” Soalsoin another 
Smriti, “ shaving should be carefully undergone on the first,.second, third, 
fifth, or seventh day or up to the (day of) oblation.” The meaning is: 
that before the performance of sraddha, it may be done on any day. The) 
[62] question who should undergo shaving is answered by Apastamba 
in the text, “ Shaving for the Anubhavins.” The meaning is this. 
Anubhavins are those who feel grief at the ‘death t.e., the sapindas or 
near kinsmen.) The question arising, whether all sapindas (or only 
those who are younger than the deceased should undergo shaving, this 
` yery text affords an answer, viz., “Shaving for Anubhavins.” 
[Anubhavins are those who are born afterwards i.e., those who ard’ 
younger. - Shaving for these.]* Some think that the word Anubha- 
vins means sons, because of the text, “ At the Ganges, at ‘the holy: 
place called Bhaskara-Kshetra, on the death of one’s parenis or spritiua 
guide, at the ceremony of keeping the sacred fire, and at the Soma, 
sacrifice, shaving on these seven occasions (is ordained).’! a 

There being an ‘unfitness for all rites prescribed by the Srutis aia 
the Smritis, the auengt proceeds to ee permission in the case of some 
rites. : 
l = 47. The rites which are performed with the Vithana and ` 
Upasana fires on account of the ordinances in the Srutis paguia; 
also be performed. 


The word Vithana means a collection of fires. The word Vaithana 
means those rites such as Agnihotra, Darsa (performed on the new 
moon day), and Purnamasa (performed on the full moon day) with 
the three sacred fires. The word Upasana means literally that «which 
is daily worshipped ż.e., the Grzhya or` household fire. The word g 
Aupasana means the morning and evening offering of oblations. These 
Vaithana and Aupasana rites prescribed by the Vedas should be per- 
formed. We get the qualification -.’ ‘prescribed by Vedas” because 

'* This-is not to be found in the Telugu edition, 


! 


en 


. use of the words 
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of the words. “ on account of the ordinances. in. the Srutis.” “So; the 
direction as to Agnihotra &e., is clear from ‘the text of the Sruti; “ one 
should perform Agnihotra to the end of his life.” Similarly. the Aupa- 
sana oblation is also directed by the Sruti, “ One should offer oblations ` 
to the gods every day.” As the ‘qualificatory -words “ prescribed by 


_ the Srutis ” are used, the non-observance “of gifts and, other acts 


prescribed by the Smritis is understood. Hence it is that it has. been 
declared by Vatyaghra- pada, ‘ ‘In all impur ity. except that caused by a 
lunar eclipse, there is an intermission of all rites prescribed by the 
[63] Smritis. But as regards rites ordained by the Srutis, .a man 
shall obtain purity for the time by bathing.” The mention of rites 
prescribed by the Srutis, as acts, which ‘must be done, is’ intended 
to ‘include both ordinary and extraordinary rites. As it is said by 
Paitinasi, “All obligatory rites except the Vazthana shall cease. 
Some add- (the rites performed) in.the house-hold fire also.” By the 
“all -obligatory rites shall cease,” there being a 
general intermission of all.rites ordinary and extraordinary which are 
obligatory, the author (Paitinasi) declares an exception as to those 
obligatory rites which are performed with the three sacred’ fires by 
using the words “except the Vaithana.’ -An optional exception has 
also been declared as to those obligatory rites which are performed with 
the house-hold fire by the use of the words, “some add in the Grihya 
fire also.” Hence during (the performance of) these rites, there is no 
impurity. As regards Kamya (non- obligatory): ‘rites, they should not 
be per nnen because thére-is impurity. 


"It has been laid down by Manu” to the samé effect, “ Rites per- 
formed with the fire should not be’ interrupted.” Hence:there is an.in- 


terruption to the five daily sacrifices, &c., which can be performed with- 


out a fire: Hence it is that Samvartat has declared’, “ He shall cffer 
oblation there with unhusked grain or with fruit, but shall not during 
(the impurity occasioned by) birth -or death. perform’ the five daily 
sacrifices.” Though’ the Karswadeva ceremony (an offering before — 
meats to all deities) is performed with a fire, there 1 is an interruption to 
it by reason of a special text. Because it is said by Samvartat himself 
that “a Brahmin should remain foriten days without the Vaiswadeva.’’ 


' Though there is an interruption of the morning, noon and evening 


prayers on account of the text that during imputity there is a ‘suspen- 
sion of all such rites, yet one must perform the pouring of handfuls of 
water, &c. -Because-it is said by :Paitinasi, “ Pronouncing the ‘Gayatri 


= * Manu V, 84. ` ¢ Samvarta, Sl 44. "f Samyarta, S1. 38, 
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pouring handfuls of water, and cireumumbulating from left to right, he 
should contemplate and worship the sun.” Though it is stated without 
any qualification that the Vaithana and Awpasana rites should be per- 
formed, they must be performed through some one else, because of the 
text of Paitinasi “other shall perform them.” Brihaspati also ‘has 
said, “ During impurity caused by birth or by death, during inability, 
[64] when one has taken a meal at a Sraddha, and on other occasions 
such as absence from home, a man should cause oblations to be 
offered and should not allow them to be neglected.” Similarly 
the obligatory oblations such as the offering of funeral cakes the 
oblations on full moon days in Sravana and Aswaywa, £c., though 
prescribed by the Smritis should be performed. Because it is 
said by Jathukarni, “ How shall the rites perscribed by Smritis 
be performed.during impurity? The funeral oblations of cakes, and 
other oblations shall be performed ‘through Asagotras.” Though 
is unfitness to perform the entire ceremony, one should perform - 
the principal portion which consists in the sacrifice of one’s 
things, because it cannot be performed by others. ‘Hence it is 
that it has been said, “that in the preformance of rites prescribed 
by the Srutis, a man shall gain purity for the time by bathing.” 
The prohibition of oblations in the text, “ acceptance of gifts, obla- 
tions, and close study of the. Vedas cease,” must be understood to 
refer to Kamya (non-obligatory) oblations or to the Vaiswadeva 
offering. So food belonging to impure men should not be taken because 
it is said by Yama, “ on'both occasions food prepared iu the family 
should not be taken during the ten days.” Both occasions, 2.e., birth 
and death. The words ‘ten days” indicate the period of impurity. 
Family 7. e., which is under impurity. Food prepared in such a family 
should not be used by others than Sakulyas (or kinsmen). There is no- 
thing wrong in kinsmen partaking of it. ‘As it is said by Yama, himself, 
“ Manu has declared that during impurity, the food of the family 
` (which is impure) is not unfit (for use by kinsmen).” This prohibition 
must be understood to apply in cases where the birth or death ig 
known by either the giver or the taker of the food. Because according 
to all the thirty-six schools, impurity is not a source of blame (to the ` 
giver or the taker of food) when both are ignorant of the existence of 
such impurity, but if it is known even to: one of them, thə taker is 
to blame. Soin marriages, &c., the food which has been separately 
prepared for Brahmins before any impucity arises, is fit for con: 
sumption. Because it ‘is said :by Brihaspati, “In ` marriages, 
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_ festivals and sacrifices, if impurity from birth or death occurs in 

the middle, things ‘already prepared are not polluted.” Another 
detail has been làid down in all the. thirty-six schools, “If during 
marriages, festivals and sacrifices, impurity from birth or death 
occurs, food must be given by others aud taken by’ good [68] 
Dwias. If while Brahmins are eating, impurity from birth or death 
occurs, they become, pure by sipping water in another's house after 
mesl.”?- Similarly even during impurity, certain things are free from 7 
impurity. “One may take oneself (without any leave) salt, honey 
flesh, flowers, roots, and fruit, vegetables, fire-wood; grass, water, curd, 
clarified butter and milk, sesamum, medicine, skins and things cooked 
and uncooked, nor is there any impurity attaching to articles of mer- 
chandise during the pollution arising from birth and death.” Cooked 
1.¢., modakas and other sweetmeats, uncooked, such as vice, &. . May 
take oneself, z.¢., by one’s own leave. The license given with regard to 
cooked and uncooked food is with reference to those who are engaged 
in a Satra (constant gift of rice). (Because it is said by Angiras, “ The 
raw food offered by those who are engaged ina Satrå (constant 
gift of rice) is not objectionable. “Having taken cooked food prepared 
by these, a man should take nothing but milk for three nights.” 
The word cooked here refers to boiled rice, &c., other ` than sweet- 
meats. A ‘special rule has been laid pow by Angiras in the case 
of pollution by the contract of a corpse,‘ In the case of the house- 
holder who is polluted by contact, his rites are not interrupted ; 
nor is there any impurity attaching to those in his house.” The 
meaning is that the impurity attaches to him alone and not to thosein 
his house such as wife, &c., nor to the things in his house. Even in 
case of impurity after the usual period the same thing has been laid 
down in another Smriti, “ If after expiry of the ten days, a house- 
holder learns of it, ue impurity lasts for three nights oy his things do 
not become impure.” 


~ 


Having described the duties positive and negative of men under 
impurity, the author now lays down the rule as. to the duration of 
impurity. F 


18. Impurity on account of deathzis prescribed for three or 
ten nights. In the case of the death of one below two for both, 
just as the impurity arising, from birth attaches only to- the 
mother. i 


The author speaks about He rules fixing the duration of impurity. 
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On account of death, z. e., on account of-a corpse. The word | 
sutaka which refers to birth indicates’ the impurity caused by 
- birth. By speaking thus, birth and death are virtually declared 
[66] to be sources of impurity. And birth and death cause impurity 
only from the moment they come to one’s knowledge, because we find 
such indications as“ “ Having heard of the death of a kinsman more 


Also by reason 
of the statement in such sentencest as, “ He who hears of the death of 


than ten days after the event, or of the birth of a son. 


a kinsman in a distant place within ten days of the occurrenceis impure 
only for the rematnder of the ten nights.” If impurity . were to-arise 
merely from the fact (of birth or death), the periods of impurity fixed . 
such as ten days &c., would all commence from the’ date of the occur- 
rence. And on hearing of-the death of a kinsman within ten days, im? 
purity would necessarily last only for the remainder of the ten days 
(without any special text for that purpose) and the text “the remainder 
of the ten days 
death cause ‘impurity only when they are known. The impurity due 
‘to either cause is laid down by Manu and others as lasting for 
three, or ten nights. In connection: with the subject of impurity, 
the use of the word day or of the word night is intended “to 
include the whole day and night.’ The words “ prescribed by Manu 
are intended to point out the application: to the 


> 


would be unnecessary. Therefore birth and 


and others 
different classes of kinsmen such as sapindas and samdnodakas set 
forth by Manu &c. Thus the applicability of the periods of three ‘and 
ten nights to the respective cases of samanodakas and sapindas is settl- 
ed by passages like the following :—‘“Amohg sapindas impurity for ten 
days is prescribed on account of death. In birth also, the same rule 
applies to those who desire complete purity.” “In case “of birth; 
purity is prescribed for samanodakasinthree nights. And samanodakas > 
who touch the corpse become: pure after three days.’ Hence ten 
nights for sapindas generally up to seven degrees, and three nights for 
samanodakas. No regard should be paid to the following text of another 
Smritil] as it is censured :—‘At the fourth ten nights, and at .the fifth 
six nights ; at the sixth purity in four days, and at the seventh degree, 
only a day.” Even if it is not censured, it should not be obseryed on 
account. of popular disfavour just as the slaughter of an animal 
which is‘ prescribed as part of the process of prepaiing 
madhiiparka (an offering: to a guest) is not observed on account 

* Manu; V, 77. t Manu, V, 15. a Manu, V, 5961, 

q Manu, V, 64, 71: . + || Parasara, ITT, 9. a 


VOL. Ie THE MADRAS LAW JOURNAL. | 65 ` 


of popular disfavour. Because Manu has -ordained that what is 
[67] sot conducive to‘ heaven or not liked by the world. should not 
be done, even though it is laid down in the Dharmasastra. Nor is it 
proper that ‘in the case of a near kinsman like a sapinda of the: 
seventh degree the impurity should be for aday, and in the case 
of distant kinsmen like samanodakas who are of the eighth degree 
and so on, the impurity should be for three days. As impurity 
would thus be caused to sapindas generally, the author lays down 
a limitation in some cases. In case of one below two years dying, 
the ten nights’ impurity is only to both ï. e., the parents, and not 
to all sapindas. . The impurity in their case the:author lays down 
in the sequel in the passage,t “Up to dentition, immediately.” 
So also Paingya has said, “If the child dies in the womb, ten days 
for the mother, if after birth, for both (parents), if after naming, 
for the brothers also.” Or, this is the meaning. Ifone below 
two years dies, the’ impurity characterized by unfitness for contract 
attaches only to the parents and not to the sapindas. Soin © 
another Smriti in “In the case of the death of one below two 
years, for the parents’ alone and for no others,” the impurity 
. intended is the one characterized by unfitness for contact, because 
-Wwe find the other kind of impurity , characterized by unfitness for . 
‘ites prescribed for sapindas also in passages such as “up to dentition 
immediately. ” The author uses ar illustration here. The impurity 
arising from birth is to the mother alone. Just as the impurity result- 
ing from birth and marked by unfitness for contact attaches to the 
other alone, so in the case of the death of one below two, unfitness 
‘for contact is only to the parents. By negativing unfitness for touch for 
sapindas in the case of the death of one below two, such unfitness ‘is 
virtually prescribed for them in case of other deaths. So also Devala, 
“‘ he fitness for contact prescribed by law in the cases of Sudras, 
Vaisyas, Kshatriyas and Brahmins must be understood to be after the 
‘lapse of a third part of their respective periods of impurtiy.” And this 
must be understood to refer to the periods of three nights &c., prescrib- 
ed after the lapse of the ten days or in the case of the death of persons 
who have not been invested with the sacred thread. As regards persons 
who have been invested with the sacred thread, it is said by thé same 
‘author, “The learned ‘prescribe. fitness for contact for the different 
Gastes respectively after the lapse of a third part of the periods of ten 
[68] days &c., after the bones of the deceased have been collected: The 








* Yajnavalkya, I,°156. +.Yajnavalkya, II, 28. 
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different castes are respectively fit for contact after three, four, five, or 
ten days respectively. The food of (belonging to)a Brahmin (who 
becomes impure) may be used ( by others) after ten days and that of 
she other ‘castes, after periods successively longer (than-ten days) by . 
two, three or six days.” That is, two plus ten or twelve days, three 
plus twelve or fifteen days, and six plus fifteen or twenty-one days. ` 


The author now speaks about the impurity occasioned by birth 
and characterized by unfitness for contact. 


49. Impurity from birth is tothe parents. It endures in 
the case of the mother on account of the sight of blood by her, The 
day of birth is: not unfit (for ceremonies) as the ancestors are 
born (in the infant). 


The author now des6ribes the impurity resulting from birth. 


The word sutaka denotes the impurity . caused by birth and 
characterized by unfitness for touch. Such impurity is only to the 
parents and not to all the sapindas. Andsuch unfitness for con- 
tact endures in the case of the mother i. e., lasts for ten days. 
Why? Because of the sight of her blood by her. Hence it is that 
Vasishta* says : “ No impurity to the man if he refrains from contact. ` 
It is the menstrual discharge that causes impurity.jand that does not 
exist in the case of the man.” The impurity is not enduring in the 
case of the father but his unfitness for contact disappears by bathing. 
As Samvarta has said, “ On the birth of a son, bathing with cloths on 
-is prescribed for the father. The mother shall become pure after ten 
days. Contact with the , father (is permissible) after bathing.” The 
rule that the mother becomes pure after ten days is only intended | 
' to declare her fitness for social intercourse. As to her fitness for 
spiritual duties a special rule is propounded by Paitinasi “ One shall 
‘cause a woman who has given birth to a son to perform rites after the 
lapse of twenty nights and a woman who has given birth to a girl after 
the lapse of a month.” It has been made clear by Angzras that there 
is no unfitness for contact in the case of sapindas. “ In impurity from 
birth, contact is not forbidden except withthe woman confined. In 
case of contact with such a woman, mere ablution is prescribed. ”’ 
[69]That day on which a son is born shall not be unfit(for ceremonies). 
It means that it does not destroy fitness for gifts &c., necessitated by 
“thé event. Because on that day the ancestors z.e., the father &c., are 


aS 
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born in the son, it does not become impure. So it has been. said by 
Vriddha Yajnavalkya, “On the day that a son is born, gifts of gold, 
land, cattle, horses, sheep, cloths, bedding seats &c:, should be accepted 
by Brahmins. Al these should be accepted but they should not accept 
prepared food. The twice-born who from stupidity eats such food 
should perform the Chandrayana penance’. A detail has been laid 
down by Vyasa also here, “ There, are | Devas who make their abode 
in the lying-in chamber and who are called Janmadas.” Purity is 
prescribed at birth for the purpose of allowing (men to perform) worship ° 
of those Devas. No impurity on the birth of a child on-these three 
days viz., on the first, sixth, or tenth day. Itis said by Markandeya 
also ‘‘ The sixth night should be specially watched. Watch should be 
kept at night. Offering to the Janmadas (should be made): at that 
time,- On the sixth night also after delivery, watch should be 
kept by men with weapons in their hands, and by women with 
dancing and singing. 

P. 3.  BIVAŞSWAMI-AIYAR. - 


(To be. continued.) 


— 





CRITICAL NOTES, 


RAMASAMI CHETTI v. SOKANADA CHETTI, 
1 M. L. J787. >. 7 


Limitation Act, Sched. II, Art. 116—What is a contract in writing 
registered. The construction of Art. 116 of Sched. II of the Limitation 
Act presents no slight diffculty in more than one e a The words: 


of the Article are as follows :— 
PE E 


| Period ofj- ‘Time from which period 
Desoupuen of suit. piel | begins to run. 








“Hor compensation for the|6 years. When the period of limita- 


breach of a contract in tion would begin to run 
writing registered. -| against a suit brought on 
p i a similar contract nòt re- 


| gistered. 





[70] And the starting point of limitation, in the case òf a suit for 
compensation for breach of a contract not registered, is stated by 
the next preceding Art. 115 to be when the contract is broken.’ The 


ki 
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courts have been considerably exercised about the meaning of the term 
‘compensation’; there has been a good deal of discussion also on the 
question whether, with ‘respect to contracts covered by other Articles 
in the Schedule, and for which a shorter period of limitation is 
provided, the Article is intended to apply to suits for damages arising 
from their breach. But, strangely enough, no decision is to be found in 


‘the authorized reports expounding the meaning of the ill-understood - 


phrase ‘contract in writing registered.’ There can, however, we 
submit, be little doubt that the interpretation placed uponit in 
Ramasami Cheiti v. Sokkanada Chetti! by Kernan and Brandt JJ. is 
too narrow. It was a suit by a lessor against his lessee to recover 
rent due on. the lease. The lessee had executed to the lessor a regis- 
tered document, in which he acknowledged his liability to-pay the rent, 
but no document had been executed by the lessor to the lessee evidenc- 
ing his ‘liabilities under the lease. The question was whether the 
suit was barred with respect to the rent which accrued due more than 
three years, but less than six years, before the suit. .If it fell within 
Art. 116, it would not of course be barred. The] learned judges held 
that the contract sued on was not ‘in writing ’ and the suit did not 
therefore fall,within Art. 116. They observe,  Itis easy to see what 
might bethe result of holding otherwise ; a lessor might insist on 
enforcing onerous covenants in a lease, ‘bringing oral evidence to show 
that such covenants were in fact entered into while the lessee might 
have given the lessor an agreement in writing in wre such covenants 
were not expressly recited.” They go on to say,“ We are satisfied 
that, where the legislature provides that, if the terms of a contract be 
in writing, and the document registered, a longer period of limitation 
shall be allowed than is allowed either in the case of a contract 
proved wholly by oral evidence, or partly by writing and:partly by 
parol, it was the intention of the legislature that the contract in writing 
should be signed by both: parties.” The learned judges were of 


opinion that the lessor not hàving executed an instrument setting forth — 


-his obligations under the lease, only part of the contract of lease 
was in writing, and that Art. 116 was intended to apply only where, 
[74] first the whole contract is in writing, i.e, the promises or obliga- 
tions of both -parties to the contract are in writing, and secondly the 
writing so setting out their reciprocal obligations is signed by both of 
them.. It appears to us, that both these propositions are unsound in 
law. As the question is one of frequent occurrence and of some diffi- 
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culty, we' shall ie. somewhat fully. itie reasons which lead us to this 
conclusion. 


The Article purports to apples fo suite: “for compensation for the 
breach of a contract’ in “writing registered.”.. Now substituting for 
“contract ’ its equivalent ‘a promise enforceable in law,’ we have ‘for 
compensation for breach of a promise........ ....in writing registered.’ 
The Article does not therefore require anything more than that the 
particular promise, the -breach of which is complained’ of, should 
be in writing registered. It ‘does not require that the’ promise 
which stands to it in the relation of consideration should also be ins. 
writing registered, nor does it require that other promises of the same 
promisor, connected with itas part of the same contractual transaction, 


and supported probably by the same consideration, should also be regis- 


fered. In fact, it is not restricted, as“construed by the learned judges, «.- 
merely to suits for compensation for the breach of one or more obliga- | 
tions arising from a single contractual - transaction the whole of which 
is reduced to writing and registered. ‘The expression contract, we think, 
is used in its proper legal sense'as explained in the Contract Act and . 
not in the sense (in which no doubt it is sometimes employed i in common 
parlance) of a contractual transaction. Tf it were ` otherwise, much more 
apt language would have been employed, such -a8 ‘compensation for | 
breach of an obligation arising from a contract which is in “writing re- 


gistered.’ It is hardly correct on the other hand to speak of the breach of ` - l 


a. contractual transaction. Nor does . there seem 'to be any good. 
reason whatever for not understanding the word contract in the. 
sense which its definition in the Contract Act bears. The reason 
stated by their lordships for doing so is that otherwise, the ‘lessor 
might insist on enforcing onerous -covenants claiming to prove 
them by oral evidence, while the lessee might have given the lessor 
an agreement in which’ such covenants were not expressly ‘recited. 
It is not easy to perceive the force of the objection. Tf the obliga- 
tions of the lessee are as stated by théir lordships embodied in the 


[72] writing.executed by him to the lessor, we.do not see how, consis- — ` 


tently with the provisions of S. 92 of the Indian -Evidence Act, 
parol evidence can: be given to add to, or to vary, the terms.of 
the writing. The fact: that tho promises on the part ae the lessor . 
are’ nob in writing : would certainly: be no reason for allowing itb. 
It can only be permitted where all the covenants to be observed, 
even by the lessor, are not reduced to writing. But in such a case, 
we. cannot. see what hardship there can be in allowing: parol eyi- 


` 


a 
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dence to be adduced to prove the further covenants, or how it can 
be just to ‘deny the lessor, the benefit of such covenants. " Because 
some of the lessee’s promises: are not in writing registered and they 
cannot therefore be enforced against him after the expiration of 
the three years prescribed by Art. 115, why should not the lessor 
be allowed the larger period allowed for registered contracts 
with regard-to the promises which are as a fact in writing? There . 
is still less reason for saying that because in the case of the lessor’s 
_ promises; there is only three years by their not being in writing, 
there ought. not to be ' a longer period for the - lessee’s promises 
which are in writing “registered. Such a construction would defeat- 
the object of the legislature which was to ‘allow a longer period, 
where a party who is entitled to the benefit of a promise has taken care 
to secure unimpeachable evidence of that promise in the shape of a re- 
gistered instrument. The object could not have been to punish him 
for not being careful to provide the other party to the contract with 
similar unimpeachable evidence of his own promise to him. Although 
this point has not been raised for decision in any of the other High 
Courts in any reported case, it has been assumed that wherever a 
promise is registered a suit for damages for its breach may be instituted. 
within six years, although the obligations of the other party to- the 
' contract are not registered. See J cited in Mitra on Limitation, 
2nd Ed., p. 603. . - i i : 


The second proposition laid ies bys the aad judges 3 is that. 
in order that Art. 116 may apply, the contract should: be signed by ( 
both parties. --We believe- they mean by this that the parties’ 
`- should set their hands to the instrtiment to show -that the whole of the 
contract, and the obligations -of both - “parties, are contained in writ- 
ing, and that the- instrument has been agreed to be taken as the 
final evidence of the contract between them. There is no doubt 
that before the Article can be made applicable in any case, it must 
[73] be proved that the promise, the breach of which is complained of, 
has been reduced to writing and registered. But it is not correct 
to'say that the writing embodying the ‘pormise should be signed: 
in all cases.. Such a view assumes that a contract which is un- . 
signed by the promisor is ineffectual. The notion is due to the:' 
circumstance that a party making a contract almost invariably 
signs it, and that putting one’s signature to a document is.the usual 
method of indicating one’s final consent to it or rather execution of 
t. ` But “however- common. it`may -be- to signa document which-one’ 


H . if a á 
3 
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executes, there is no warrant for supposing that signature is 
essential, except where the law. expressly so. enacts. All that is 
‘necessary to.complete.a contract and make it’ binding on the 
parties.thereto is that there should be a proposal by one party 
accepted by the other, and all that ` need be- proved to make a 
-written instrument the sole legal evidence of the contract between 
the parties is that they intended such writing to be the record 
of the agreement. When-.the promisor signs the agreement, it is 
taken td be the expression of his intention that the writing should 
be the agreement and binding on him, but such intention may in 
law be equally proved otherwise, as by the evidence of witnesses 
.who heard the parties declare that the writing contained the terms of 


the agreement between theni. In the absence of a signature, it may | 


.no doubt be presumed that the agreement recorded in the writing was 

not complete, but the presumption may be rebutted by proof that-the 
-parties dispensed with signature or that it was omit ted by accident or. 
in any other way. 


In some éases the legislature enacts that particular classes of | 


instruments shall be signed as in the case of wills, mortgages (S. 59, 
Transfer of Property Act), gifts (S. 123, Transfer of Property Act), 
‘acknowledgments to save limitation (S. 19, Limitation Act), trust- 
deeds relating to immovable property (S. 5, Trusts ‘Act,) &. , But 
a sale and an exchange, (Ss. 54, -118, Transfer of Property Act), 
though they require a writing do not require signature. There are 
similar provisions in English law ; see Stroude’s Judicial Dictionary, 
pp. 736 to 739. This is very strong proof that every writing does 
not require signature to make it complete or binding in law. The 
defendant 'in the case under notice had signed the contract and he at 
_any rate therefore could -not say he did not promise. 


A more difficult question arises when the benefit of Art. 116 
[74] is claimed in a'suit to obtain damages against a party, 
to a contract who has not signed it; Where the promises or obli- 
gations are all to'be performed -only by one of the parties 
to the instrument, it is signed only by him, and the consent 
of the other party is not indicated by any mark on the in- 
strument expressly — designed for that purpose, Where the 
contract. consists of: reciprocal promises as' in leases, sales 
-&e., where there are covenants on both sides, the instrument is 
generally signed in England by both parties and the instrument i is 
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then called an indenture.. This is so much the practice there that in 
a case where only one of the parties signed anagreement, which imposed 
obligations on both, the Court of Appeal held that there was no-contract 
at all, and the instrument contained only a proposal by the party who 
signed it, Inre New Eberhardt Company, Ex parte Menzies, 1 per Fry 
L.J. atp. 130. In this country however, indentures are not so common. 
Sometimes each -party to acontract executes to the other an instru- 
ment setting fortb his i promises, and referring often to the 
promises of the `othêr, ‘and sometimes aiso to the instrument 
embodying them. Frequently however, we, have only one instrument 
signed and executed by one of the parties, which states also the obliga- 
tions to bè performed by the other party. Supposing for instance that 
7 agreas to sella plot of land to B, the agreement i is often in this form, 
“ Sale-deed executed by Ato B. Whereas you, B, haye promiséd to 
pay mein June next the sum of Rs. 300; in consideration of your 
said promise to pay Rs. 300, I hereby agree to sell you my land 
situated &e ..... If you fail to pay the said sum within the said 
- period, this agreement shall hot entitle you to the. said land &e. 
Signed A” Or it may be simply as follows :—“ In consideration of your 
paying (or agreeing to pay me Rs. 300 in June next, I promise to sell 
my land situated &. . . . Signed A.” Suppose’ an instrument of either ; 
of these sorts is registered and A wishes to enforce againt B the ` pay- 
ment of the sum of Rs. 300. Is he entitled to the benefit of Art. 116 of 
. the Limitation Act ? ? In other words, is-B’s promise to pay Rs. 300 in 
“writing registered ? We have already observed that the signature of "a 
person to an instrument 1 is not essential to make it binding on him, or 
in other words to. make the instrument his promise.. But the question 
is, does‘ the absence of his signature shew that, the instrument was not 
[75] intended to be the evidence of his promise, but only of the 
promise, of the vendor to sell? It may be conceded that in stating B’s 
obligation' to pay Rs. 300, the parties intended to secure written 
evidence of B’s promise also, so as to make it difficult for him to deny 
it; but that is not tantamount “to making the document itself the 
record of the promise so as to enable us to say that the promise isin - 
writing. It is not easy to answer the question. satisfactorily either 
way. But it appears to us, that ordinarily, where people want to 
have a person's promise in writing, they do so ‘by taking a writing 
which he i is made to sign, and not by stating his obligation i in another 
instrument evidencing the promise of another, which that other person 
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alone signs. We do not mean tò say that there may not bə cases in 
which it is otherwise. But knowing as we do,’ that the practice of 
éach of two parties to a contract executing an-instrument to the other 
is not uncommon, we think as a rule, only the’promise of the person 
signing the document can be said to be in writing; and Art. I16 can 
apply therefore only to an action for compensation for breach of 
that. In Vasudeva v. Narasamma,! and in Hukumchand v. Hiralal 2 
it was held that parol evidence might be given to show that 
the real consideration agreed on by the parties to the contract was 
different from: that stated in the agreement. These decisions could 
hardly be sound law if the obligation which the promisee was bound 
to perform as a consideration for the promise was a term of the written, 
instrument evidencing the promise, and if this be so, much: less can it 
be said that the obligation which forms the consideration is itself in 
weiting. Jafar Ali v. Ahmed Ali, 8 and Shewab Singh v. Shaik Asgur 
Ali, £ however lay down that such parol evidence cannot be adduced, 


/ 


NOTES OF ENGLISH CASES. 


In re Bence Smith v. Bence, 1891, IIT Ch., 242. Wall-Remoteness 
— Gift over on a compound event—Splitting—Gift over. Where property 
was given by a testator on trust for hie daughter for life, and after her 
death for her children who, being sons, should attain twenty-one, or be- 
ing daughters, should attain that age or be married, ‘and for such 
children of any child of hers who might die. under twenty-one as should - 
attain twenty-one or being a daughter be married.; and it was provided 
that if the testator’ s.daughter should die without leaving any issue who 
should live to attain a vested interest, the daughter’ s share should be 
[76] held in trust for such other of his children as should be living at 
the time of such failure of i issue and the issue then living of such of 
them as might be dead, and the daughter died without having had any 
issue; it was held that the gift over was bad, because the event on 
which it was.to‘take effect might or might not happen within the limits 
allowed by the rule of perpetuity, and that the terms of thè _ Bilt over 
could not be split up into so many separate gifts as there were possible 
events, and that the gift over could not be held valid whenever the 
actual event fell within the limits of perpetuity. 
PA an a a Ra a E 
. 1. (1882) I. L. R. 5 M. 6. 3. (1868).5 B>H, C. R. A. C. 37. 0] 

3, (1876) I. L. R. 8 B 159. 4. (1866):6 W. R. 267. 
10 
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In re Tyler, Tyler v. Tyler, 1891, itt Ch., 252. Wall—Legacy—. 
-Charity—Tomb—Keeping in repair—Gift over to another—Perpetutives- 
Where’ a testator gave a fund to the trustees of a charity and directed 
that if the trustees failed to keep the testator’s tomb in repair, the fund 
should pass to another charity, it was held that the gift over was good 
and that the rule against perpetuities did not apply. 


' Guardians of Tending Union v. Dowton, 1891, III Oh., 265. 
Local Government Acts—-Street improvements—Expenses— Owner” 
—charge on premises —Sale of premises free from restrictive covenant— 
Public Health Act. Where a local authority obtained a charge on a piece 
of land for expenses for street improvements under the Public Health 
Act of 1875, held that they could not sell the land free of a covenant 
restricting the owner thereof, for building on it and that the word owner 
which includes all persons having an interest in the property did not 
include the person in whose favour the restrictive covenant had been 
entered into. . | 


Bolton v. Bolton, 1891, III Ch., 270. Contempt—Ward of Court — 
Marriage after attaining twenty one—Settlement—Contempt of Jur is- 
diction. Where a gentleman who had obtained the leave of the court to 
pay his.addresses .to a ward of court, on condition of obeying the 
directions of the court arranged with the lady after she came of age to' 
marry her without the consent of the court and the lady made a settle- 
mont of her property giving a joint power of appointment -to husband 
and wife in priority to the other trusts, it was held that the court had 
no jurisdiction to restrain the parties from marrying or the lady from 
dipoan of her property as she liked. 


In re B—(an alleged lunatic), 1891, III Che, 274, Lunacy— 
Petition for inguiry—Pending proceedings—Application for exami- 
. nation of Lunatic—Opposition by Lunatic. An order upon an alleged 
lunatic to submit to an examination ought not to be made against his 
will without great caution, nor without real necessity: No such order 
ought to be made by this court adversely to a person pending an inquiry 
into his state of mind unless the master or ‘other person conducting the 
enquiry certifies to the court or otherwise informs.it that its order is. 
necessary to enable him to come to a decision upon the subject. 


London Printing and Publishing Alliance Limited v. Cox, 1891, 
TII-Ch., 291. Cépyright—Infr ingement-~Pictures -License to cop y— 
Subsequent assignment. A pérson who takes anassignment of the copys 
right of [77] a picture from the painter without notice of alicense 
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previously granted. by the. painter to a third oe to publish it is ‘not 
affected by the license, and can sue the licensee for an infringement of 
his copyright. A contract for the sale of ad copyright of a picture and: 
of copies of it was in the following terms, for 55, 000, copies of ‘ The 
Bride,’ price £13-9s., per 1,000 copies, which price includes sole and 
entire copyright nett. 5000 copies not later than September, 1890; 
balance, 50,000 not later than November 15,1890. Picture and frame 
to become your property for an extra sum of £17, we to insure and 
take all risks of picture during time of progress of work. Terms of pay 
ment, bills at five, six, and seven months from date of delivery of goods.” 
It- was held by a majority of the-Court of Appeal that-this was a 
contract for sale on credit and that the copyright passed at once. i 


Dashwood v. Magniac, 1891, ITI Ch., 306. Will—Settled estate— 
Tenant for life—Equitable estate waste—Custom—Local usage—Evi- 
dence repair—Direction to keep in. An agricultural custom or custom ' 
husbandry whether relating to the cultivation of land; or regulating the: 
rights and liabilities of landlord and tenant in the absence of agreement, 
need not be an immemorial custom Per Chitty, J. 


In considering whether a tenant for life under a will was guilty of 
waste in periodically cutting trees and which by the local custom was 
regarded as timber, the following tests were laid down by Bowen; L. J. 
(1) Whether the grantor intended the particular portion’ of the subject 
matter to be enjoyed ; (2) whether there was no other reasonable mode 
of enjoying it than by treating the produce of it as fruits and profits. 
of the estate. 


Per Lindley, J: Evidence of well-known usages of á district can no 
more be excluded in construing a will expressly devising property 
situate therein than in construing a lease of it. 


<€ 
Per Bowen, L. J: Evidence of external and surrounding circum-’ 


stances is as admissible to illuminate a document containing a bequest 
as to illuminate a document containing a contract. 


` Lane v. Capsey, 1891, III. Ch., 411, Practice—Receiver—Right 
of way—obstruction—Abatement—Inhabited house—Leave to abate 
notwithstanding Receiver. When an application is made by a person 
not a party to, the action in which a receiver has been appointed, the 
application involving’a disturbance of .its receiver, the court will 
permit it wherever there is a legal right, but it will examine that right. 
In this case the application was for leave to abate an obstruction - over 


76- _ THE MADRAS LAW JOURNAL. ~ NOL, I: 


a right of way caused by the erection of houses thereon and tbe receiver : 
hadtbeen appointed in a |foreclosure action against the owners of ‘the: 
houses, to which the applicants were not parties. E 


` [78] i re Applebee, Leveson v. Beales, 1891, It Ch., 499° 
Will—Legacy—Paiyments to legatee by testatrix— Gift or loan—Appoint-- 
ment of legatee as executor—Release of debt—Presumption of intention~ 
to forgive debt—Rebutial—Adnussibility of evidence of intention. 


~ 


(1) The appointment of a debtor as’ executor is in common law a 
rélase of the debt, nous the executor does not prove the will. 


(2) Evidence of a “testator’s intention to forgive the debt in his- 
lifetime is admissible ‘to rebut any claim against the debtor in Equity,” 


(3) A residuary legatee who is a party tc the making of a will or 
codicil in the form in which it stands and is aware of the testator’s’ ` 
intention that a` legacy should be paid in money notwithstanding the: 
legatee was indebtéd to the - ‘testator for more than the amount of the: 
legacy, cannot be permitted to set up the debts against the legatee and. 
refuse payment of the legacy, simply because the will does not forgive 
the debt. 


General Auction Estate and Moné. ary Company v, Smith, 
1891, IIT Ch., 432. Incorporated Company—Trading Campany— Im- 
plied powers of borr owing money. A trading company has an implied 
power to borrow for the purpose of carrying on the trade, though such 
a power is not given by the memorandum and articles of association. A 
company one of whose objects is the discounting of appr eyed commercial 
bills is a trading company. 


Bellamy v. Davey, 1891, IIL, Ch. 540. Contract to make an Arti- 





article—Term for purchase money. Where a contractor agreed with, 
a wharf-owner to erect two steel tanks on a concrete foundation to 
be prepared at the wharf by the latter, the price of the tanks being 
payable in instalments after completion, and a sub-contractor agreed 
with the contractor to erect the said tanks on the warf for prices 
payable in instalments after completion, and when the tanks were under ' 
construction at the wharf, the contractor became: insolvent, it was held 
hat the tanks not being fixtures, the property in them did not passfrom . 
the sub-contractor until completion and delivery, and that the sub-con-. 
tractor was entitled to alien on the purchase- -money that would be 
‘payable by the warf-owner. to the contractor, 
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Smith v. Smith, 1891, ITI. Ch., 550. Mortgage—Payment off— 
Notice—Interest—Mo1 tgage ofreversion. The rule that after default in: 
payment of the mortgage-money by a mortgagor. within the time fixed 
for redemption, the mortgagee is entitled to six month’s notice or six 
month’s interest, unless he has himself demanded payment of the debt 
or has taken any steps to compel payment of the debt, is applicable to 
a case of mortgage of the reversionary interest in a fund in court.. 


Devereux v. Clarke & Co., 1891, II Q. B, 582. Practice— 
Particulars—Libel—Justification. This was an action brought to 
` recover damages for an alleged libel contained in a review of a book 
written by the plaintiff. The most material statement was “Rux 
meaning the plaintiff is, by his own confession, a most barefaced 
liar.” ` The defendants justified, pleading the truth of the alleged libel. 
[79] The plaintiff applied for an order for particulars of the defence 
of justification. Held by Denman and Collins JJ. reversing the `order 
of Lawrence J. that the plaintiff was entitled to fuil particulars of the 
passages in his book on which the defendants relied. 


The Queen v- Tyler and International Commercial. Company, 
1891, IT Q. B. 588. Practice—Appeal—Criminal cause or matter—Joint 
stock company—Failure to forward list to Registrar —Mandamus— 


to hear—Application for summons—-Companies Act—Judicature Act. 


The question was whether a proceeding against a company under 
S. 27, Companies Act 1862, to recover penalties for default in 
forwarding a list of its members to the Registrar of Joint stock 
companies as required by S. 26 of the Act was or was not a criminal 
cause or matter. Held by Bowen £ Kay L. JJ. that it was a criminal 
cause or matter and.that no appeal would therefore lie against an 
order of the Queen’s Bench Division discharging a rule nisi for a 
mandamus directing a magistrate to ‘hear and determine an appli- 
cation for summons under S. 27. It was laid down in this case that, 
in the ordinary case of- a duty imposed by statute, if the breach: of 
the statute is a disobedience to the law, punishable i in the case of a 


private person by indictment, the offending corporation cannot escape . 
_ from the consequences which would TOHON in the case of an individual ` 


` by- showing they are a cor poration. ’ 


The Queen v: Registrar of Joint Stock Companies, 1891, II Q. 
B. 598. Company—Registration—Private parinership—Companies Act 


a, 


—Company duly constituted by law. The question for decision was ° 


whether an ordinary partnership of not less than seyen persons could 
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be registered under S. 180 of the Companies Act 1862. It was 
contended that such a partnership was not a company at all and that 
of a company it was not a company duly constituted by law within that 

section. Held on appeal (reversing the judgment of Cave and Charles, 
“IS .) by Lindley, Fry and Lopes, L. JJ. that if seven or more persons 
desire to form. an incorporated company under the Act, they must 
do itin the method there prescribed and consequently they. cannot 
lawfully in any other way form acompany for the mere purpose of 
obtaining incorporation as a company. - 


Tomkinson v. Balkis Consolidated ES 1891, II Q. B. 614. 
Estoppel—Company—Share certificate Damages. A share certificate 
was issued by a company under their corporate seal, stating that the 
person named therein, the plaintiff, was the owner of 1000 shares in the 
company. The company refused to register his transferees who had 
bought from him these shares by reason of which he was compelled 
to buy other shares to deliver to his transferees in fulfilment of his 
contract. The action was brought on account of the loss sustained by 
him on account of such refusal. Held that the company was estopped 
from denying his title to the shares and that they were liablein damages 
for their refusal to give the shares. 


[80] Hick v. Rodocanachi, 1891, II Q. B.626. Ship—Bill of 
lading—Demurrage— Wrongful detention’ by in unloading cargo—-Rea- 
son able time— Delay notdue to fault of defendants—Strike of Labourers. 
Whore? a bill of lading ` contained no stipulation as to the time within 
which the cargo was to be discharged, and the consignees of the cargo 
were therefore entitled to a reasonable time, it was held that time was 
not to be measured by something which might be ascertained’ more or 
‘less exactly when the contract was entered into, but by the actual 
emergent events, and by the diligence or negligence of the parties con- 
cerned under those events 7.e., by a measure which cannot be forecast at 
the time of the contract, but can only be ascertained by the event ; 
and that the defendants were not liable for the dealy in unloading due . 
to a strike of the dock labourers which could not be attributed to any 
default on their part, as the reasonableness of the time must be:con- 
sidered with reference to the circumstances which existed at the time of 
unloading. 


r 


Tharsis. Sulpher and Copper Company v. Morel Brothers & 
Co., 1891, II Q. B, 647: Ship—Charterparty—Termination of voyage— 
Delivery at safe berths —Demurrage, + The decision turned upon the 
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aincoa of a charter-party, by which a vessel was to deliver her 
cargo at'any safe berth as ordered on: arrival in the dock-at Garston. 
On arrival a berth was ordered, but, owing to the crowded state of the 
dock, the vessel was berthed only sometime after arrival. Held by 
Lord Esher M. R. and Bowen L. J. that the obligation to unload did not 
commence till the vessel was berthed. 


Bristol and West of England Bank v. Midland Railway Co., 
1891, II Q. B, 653. Ship—Bzill of lading—Trover—Pledge—Bills of 
Lading Act. The plaintiffs who were pledgees of goods and as such 
entitled to maintain trover or detinue for the goods brought an action’ 
against the defendants for damages for non-delivery, the goods having 
been wrongfully delivered to one Clark (not a party to this suit). The 
defence was that the alleged wrongful act, was done before the accruer 
of the plaintiff's title. Held that plaintiff was entitled to maintain the 
action as the defendants who ought to have possession of the goods 
ought not to be allowed to set up a prior ranee act by which they 
=- have made away with the goods. 


= Gough v. Gough, 1891, IT. Q.B, 665. Landlord and Ta 
Compensation for Improvements —Charge on holding Agricultural - 
Holding Act. It was held in this case that the term “landlord ” in 
S. 29 of the Agricultural Holdings (England) Act, 1883, includes the 
executors of the landlord and they were therefore entitled to a charge 
upon the holding in respect of the amount they had to pay to an out- 
going tenant whose tenancy had been determined before the death of 
the landlord as compensation for improvements. 


" Harrison Ainselie and Co., v. Muncaster:1891, II Q. B. 689. 
Landlord and Tenant—covenant for quiet enjoyment. The plaintiffs 
were lessees of a mine undér a lease containing a covenant [84] for 
quiet enjoyment without any interruption by the lessor or any person 
claiming from or under him. A lessee from the defendant’ who 
was working an adjoining mine struck a ‘feeder’ with the result that a: 
large body of underground water, the existence of which was unsus- 
pected and the nature of which was uncertain found its way into the 
plaintiff's mine-and caused considerable damage.- It was held that the 
interruption of quiet enjoyment must mean an interruption caused 
əither by a direct act of interruption by the defendant himself or by 
some act, the consequence of which, it either was forseen or ought, if 
reasonable care had been exercised, . to have, been forseen, would be an 
interruption, and that the defendant-therefore was not liable, | 


4 
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The Queen ù. Powell, 1891, II. Q. B. 693. Licensing Acts— 
_ Barhouse—Change of occupation—Transfer—Grant of license to new 
: Tenant—Jurisdiction. The decision of the case turned upon the true 
construction of S. 14 of 9. Geo. iV, Ch. 61. It was held that under 
the section the justices had no jurisdiction to grant the application on 
January 3rd 1891, for a license of a person who as a new tenant or 
occupier had preyiously obtained a license for the period. ending 10th 
October, 1890, and who had failed to apply for a renewal, of his prede- 
cessor’s lease to the general annual licensing meeting on September 
27th 1890. | | 


- Brace v. Abercarn Colliery Co., Huggins v. London and South 
Wales Colliery Co., 1891, II Q. B. 699. Mine—Wager—Payment by 
` weighi—Ceal Mines Regulation Act, 1872-1882.The determination of this 
case turned upon the construction of S. 12, Coal Mines Regulation Act 
of 1887.. Held that the defendants were nct entitled to make any 
deductions, from the plaintiff's: wages on the ground that a considersble 
amount of small coal was produced in the conveyance of the coal to 
the pit’s mouth though the plaintiffs were only ‘emloyed to cut large 
goal, as under the section the amount of wages depended on the actual 


weight of mineral gotten by them. 


Moore v. Peachey 1891, II Q B. 707. Practice —Discovery—TIn- 
spection—Documents refer red-t2 in answer to inter rogatories —Order for 
enspection— Rules of Supreme Court, 631, Rr, 15,17, 18 and 26. ‘The 
point raised turned on Rules of Supreme Court, 1883, Order XXXI, 
Rules 15, 17,18. It was held that the word affidvavits in Rule 15 was 


wide enough to include answer to interrogatories. a 


NOTES OF INDIAN CASES. 


Malik Rahmat v. Shiva Prasad, I. L. R.. 13 A., 533. Even in 
small cause suits, courts are bound to do their duty in such a manner 
as to enable the High Court to see they have understood the case and 
. applied their judicial mind to it in a legal manner. Mr. Justice Mahmood 
also reminds. subordinate tribunals that small cause suits are not 
to be regarded- as trifles intended to lighten the strain on them, but 
[82] on the other hand deserve their most anxious and special consider- 
ation as their decisions in such cases.are not subjected to the usual 
scrutiny of an appeal ; and the learned judge reminds also ‘the loca] 
governments concerned that the investiture of a judge with small cause 
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powers should always be held a mark of special confidence in him as 
a capable and conscientious judge. The power of revision vested in 
the High Court will be wholly infructuous if small cause courts are 
permitted to defeat it by withholding from their judgments everything 
that can possibly show whether the case has been properly understood 
and fairly tried. A similar view has been held with yeference to 
summary trials under the Criminal Procedure Code, whereas in small 
cause suits, the court trying is required to record a detailed judgment; 
seo Empress of India v. Karan Singh.’1 | 


Wali Ahmad Khan v. Ajudhia Kandu, I. L. R., 13 A, 537. It 

is pleasing to note that the correct view has again been enunciated on 
the somewhat debatable question whether a person in possession ‘of 
immovable property who 1 is not able to prove a satisfactory title can — 
recover possession against one who forcibly dispossesses him. Edge 
“C. J. and Straight J. hold that he is entitled to recover. The reason of 
' the rule no doubt is that a person in possession is entitled to the benefit 
allowed by law of maturing bis title by remaining in possession for the 
statutory period of 12 years. Edge C. J. calls this right of the person in 
possession “ a possessory title,” an expression which may lead to some 
- confusion. Mahméod J. dissented and was of opinion that a right to 
recover possession could not be rested merely on prior possession 
except in cases falling within the purview of S..9 of the Specific Relief 
Act. But there can be little doubt that the proper view to take of 
that section is that suggested by Edge C. J. The subject has already 
been‘fully discussed in the first volume of this Journal pp. 435 to 441 
and 561 to 569. We shall therefore at present only refer to a recent 
case where the Court of Appeal explained the true scope of the oft- 
quoted rule that a plaintiff in a suit in ej ectment cannot recover 
without proving his title and that the defendant in such a suit can 
successfully resist the plaintiff's claim by proving that the real owner 
is some third person nota. party. 1891, 1. Q. B., 318. The particular 
suit was one for the recovery of goods (movables) and not of immovable 
property, but the decision is based on grounds common to both 
movable and immovable property. | 


Nathan v.. Kamla Kuar, I. L. R., 13 A, 571. .A point of some 
interest and not without some difficulty was decided in this case by Edge 
C. J. and Straight J. The question was whether a Zamindar was en- 
titled to the fallen wood of apipal self-sown tree which had grown within 
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[83] the holding of an occupancy tenant. The: English law on the 
subject is briefly set forth in Woodfall on Landlord and Tenant, 12th 
Edition, p. 591, “Windfalls of-sound timber trees belong to the landlord, 
but windfalls of trees which are not timber and of decayed timber trees 
belong to the tenant &c.” The learned judges held that the English 
law on the point.was not applicable in this country and in the absence 
of any precedents in India, decided that a party whether landlord or 
tenant, who claims the fallén timber of self-sown trees of the class in 
question, was bound to prove some general or special custom entitling 


him to it. 


| Radha Kishen v. Raj Kuar, I. L. R., 18 A, 573. We are afraid 

that the decision of Edge C.J. and Knox J. in this case exempli- 
fies the saying “ Hard cases make bad law.” At any rate, itis difficult 
to justify the decision by the grounds on which it is rested. A Brah- 
min lived with a Bania widow and was consequently outcasted. He 
left his village with the Bania woman and settled in another and 
acquired lands and died leaving the woman with whom he was living, 
and some sons by her. The brothers of the deceased who had remained 
in caste executed a sale of their rights to his property and the purchasers 
sued the widow and sons of the deceased for the property left by him. The- 
learned Chief Justice considered the case to be one untouched by autho- 
rity and held on the broad rule of Equity, Justice and Good conscience 
that the plaintiffs were not entitled to recover because,: the deceased, 
after he had been outcasted, had founded a new and distinct family, 
and his widow and sons were therefore the proper heirs. But according 
to Hindu Law, the illegitimate sons of a Brahmin are not entitled to 
inherit to him, nor an unmarried woman with whom a Brahmin lives 
—on the other hand the plaintiffs stood in the position of the 
deceased’s brothers who where his nearest heirs inlaw. It was hard 
no doubt to deprive the Bania woman and her sons of the property 
earned by the deceased, but it appears to be illegal not to do so. Their 
lordships do not say that the fact the deceased became an outcaste 
affects the question. 


Bunko Behary Gangopadhya v. Nil Madhub Chuttopadhya, I. 
L.R., 18 C, 635. In this case the Calcutta High Court has again declin- 
ed to follow the ruling of the Allahabad High Court in Radhacharan v. 
Man Singh) that an application for execution withdrawn without the 
leave of the court to institute fresh proceedings in execution, precludes 
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a fresh. application. The Madras and Bombay High Court have ex- 

' pressed their dissent from the Allahabad ruling. And the Culcutta High 

Court also has in two recent cases’ refused to follow the Allahahabad 

decision. See Lakshmi Narasimha v. Atchanna, 1 Shankar Bisto 

` Nadgir v. Narsingh Rao Ramachandra, 2 [84] Wajihan v. Bishwa 

Nath Pershad,3 and Radha Kishen Lall v. Radha Pershad Singh. 4 

The hardship of the rule enunciated by the Allahabad High Court seems 

to have given rise to a general outery. If the legislature is moved to 

remedy the mischief of the Allahabad decision in the North Western 

Provinces, by an amendment of the Code of Civil Procedure, it is 

to be hoped that sufficient care will be taken to fit the amendment into 

the general framework of the Code. Meanwhile, it will be some satis- 
faction to the people of the North-west to know that if on a second ap-— 
plication, no objection was taken based upon section 373 or it was over- 

ruled, it will not be open to the judgment-debtor tó raise it again 

when ‘the decree-holder applies again for execution. The decision of 

the Allahabad High Court in Sher Sing v.Daya Ram,® following the 

well known ruling of the Privy Council in Mungul Pershad Dychit v. 

Grija Kant Lahiri, lays down this qualification. 


Jasoda Deye v.Kritibash Das, I. L, R., 18 C, 639. The decision in 
this case is important. The court must execute the decree at the instance 
of the decree-holder on record and cannot refuse execution on the plea 
of the judgment-debtor that the former has parted with his interest 
in the decree. The learned judges Tottenham and Ghose J. J. follow 
the ruling in Khetter Mohun Chatiopadhyav. Issur Chunder Surma 7, 
but give no reasons for the conclusion they arrive at. But ‘for the 
provision in §. 232, it is difficult to see why if a debtor may plead that 
his creditor has assigned away his interest, a judgment-debtor may not 
plead that the decree-holder has so parted with his rights under the 
‘decree. We have already expressed our dissent, (see 1 M. L. J., 692) 
from the decision of the Calcutta High Court in Rajendra Narain 
Bagchi v. Watson & Co, 8 that debtor may not refuse to pay the debt to ` 
a person professing to be the assignee of the ereditor if the latter has 
given notice of the assignment although the debtor may be able to prove 
that the assignment is not true.. However it appears to us that 5. 232 
supports the decision urder consideration. While it is not obligatory on 


1. (1891) 1 M. L. J 750. 5. (1891) I. L. R. 13 A. 564. 

2. (1887}7. L. R. 11 B. 467. 6. (1881) I.L. R.8 C. 51 P.C. 
8. (1891) I. L. R. 18 ©. 462. 7. (1869) 11 W R 271. 

4. (1891) I, L. R. 18 C 516. ` ‘8, (1891) I. L. R. 18 © 510, 
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the execiting court to execute the decree at the instance of an assignee 
in writing, ib cannot be the intention oftae Code that ‘the judgment 
debtor may set up such an assignment asa bar to execution by the 
decree-holder on record. | l i 


Kartick Chunder Ghuttuck v. Saroda Sunduri Debi, I. L. R., 
18 ©, 642. In this case a Hindu lady sued to recover her father’s 
share in property which had been enjoyed by him and his brothers,and 
was after his death in the possession of the brothers. Tottenham and 
Ghose JJ. refused to apply Art 127 to such a suit, as the plaintiff could 
not. [85] claim as a member of the jointfamily from which she alleged 
-she: was excluded.1t has been ruled that the Article applies only to cases 
. where the property. can be called joint family property. And the person 
alleging exclusion must shew that he sued as a member of the joint 
family. The decision of the Privy Council in Radanath Doss v. 
Gisborne Land the other cases cited support the conclusion of the 
learned judges. 


Kunhikutti v. Achotti, I. L. R., 14 M, 462. S. 588 of the Code 
of Civil Procedure Cl. (6) provides an appeal against an order retitirn- 
ing a plaint tobe presented to the proper court, but no similar pro- 
vision is made with regard to an order returning an appeal for presenta- 
tion to the proper court, But Mauthusami Aiyar and -Wilkinson, J J. 
were of opinion in the case under notice that S. 589, which enacts that 
“when an appeal from any order is allowed by this chapter, it. 
shall lie fo,the court to which an appeal would lie from the decree 


in the suit in relation to which such order was made, or, when ` 


such order is passsed by a court (not, being a High Court) in the 
exercise of appellate jurisdiction, then to the High Court,” extends 
the right of appeal to an order returning an appeal to be pre- 
sented to the proper court. It is not at all easy to see how S. 589 
‘can be taken. to give a right of appeal in such cases. It merely 
provides tbat when an appeal lies against an order of an appellate 
court, the court to which it lies is the High Court. How can we con- 
clude therefrom that an appeal from an order of an appellate court does 
lie in.any particular case? .On the other hand, where the legislature 
wanted to.give a right of appeal in similar case3, it has done so expli- 
citly as-in the case of orders of refusal under S. 558 to readmit, or under 
S. 560 to rebear an appeal, (see Cl. 27, S. 588), corresponding to orders 
of refusal by an original court to set aside the dismissal of .a suit for 
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default, or to set aside ‘a decree ex parte, which are dealt with by C1.(8) 
and (9) of S. 588. -If the decision of.the Madras High Court be right 
both Cls. (27) and (28) of S. 588 will be superfluous. 


Mayan v. Chathappan, I. L. R., 14 M, 473. Act XXVII of 1860, 
unfortunately contains no provision for the assignment to a person 
damnified of a security bond taken by a zourt on granting a certificate 
to collect debts under ‘the Act. The Madras High Court held, however, 
that, notwithstanding the absence of such a provision, a suit cannot be 
instituted to realize the security without getting an assignment of the 
bond from the judge in whose favour it is executed. The decision i is 
of some importance as cases may still arise under the repealed Act. We - 
may note that there is no provision for assignment of security bonds 
[86] given under the provisions of the code of Civil Procedure. But 
the Succession Certificate Act, VII of 1889, and the Probate and Ad- 
ministration Act, V of 1881, contain provisions for the assignment of. 
security bonds by the court. l 


Janki v. Dhanu Lal, I. L. R., 14 M, 454. Collins C. J, and 
Parker J. Held in this case that where the executors toa will who had 
not proved the will and taken out probate were brought on the record 
as legal representatives of a deceased defendant, and a decree passed by 
consent, but without any fraud or collusion between the plaintiff and 
defendants, the legal representative in .the absence of a will cannot set 
aside the decree as against the estate on the grounds that the executors 
had no status in the suit without having taken out probate. The ` 
decision receives some support from the decision in Shazk Moosa v 
Shaik Essa, 1 and Prosunno Chunder Bhuttacharjee v. Kristo Chytunno 
- Pal 2 but is opposed to the decision,of West J., in the former and to, 
the apparent wording of S. 187 of the Indian Succession Act on which 
the determination of the question depends. | ` 


Reference under Court Fees Act, S. 5, September 1891, 
I. L. R, 14 M, 480. Collins, C. J. agrees with Edge C. J. that in a suit 
to redeem, whatever may be the amount alleged by the mortgagor to be 
due on the mortgage, the stamp duty is always to be calculated on. the 
principal amount stated inthe instrument of mortgage, and that 
the Court Fees Act, S. 7, Cl. ix, has fixed a somewhat arbitrary 
. amount for purposes of court fees in consequence of the difficulty 
in determining the value of a suit in some cases.. So far the question 
seems to be, free from difficulty, but the ‘Madras case was hot one 
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of pure mortgage. It was a case of a suit by r jenmi to redeem a 
kanom. Kanom is a eombination of a mortgage and lease. The 
kanomdar advances asum of money to the jenmi for 12 years. The 
land is security for his money. At the same time the amount advanced 
by him is security for the rent due to the landlord. Out of the estimat- 
ed profits of the lands, the kanomdar is allowed to the interest 
due to him on his loan, and pays the remainder as rent. The suit was 
for the recovery of the land on payment of the kanom amount and the 
arrears dueto thejenmi. In C. R.P. No. 387 of 1889, referred to by 
the taxing officer in his reference, Muthusami. Aiyar and Weir, JJa 
held that for purposes of jurisdiction, the value of a suit to redeem 
kanom must depend on the result of the accounts between plaintiff 
and defendants and where the kanomdar owes arrears of rent, the 
jenmi is entitled to deduct the arrears from the kanom amount in 
[87] determining the court in which the suit is to be instituted. The 
taxing officer was of opinion that the decision did not necessarily settle 
the value for the purpose of court fees. But in Zamorin of Calicut V, 
Narayana the court. held that the value for purposes of court fees 
determines the value for purposes of jurisdiction. The taxing officer 
says that this does not mean that the two are identical. Itis difficult 
to appreciate the reasoning of the taxing officer, and at any rate 
it seems pretty clear that it is in accordance with the real decision in 
the case referred to. The taxing officer was of opinion that the jenmi 
was bound to pay court fees on the principal amount of the mortgage 
as well as on the arrears of rent claimed, while the |appellant contended 
that the value of the suit was the difference between the kanom amount 
and the arrears claimed. The learned Chief Justice held that neither ` 
view was correct and that the value for the purpose of court fees 
depended on the principal amount of the mortgage. The decision 
could not be impugned if a kanom were merely a mortgage, but-we 
submit its character as a lease cannot be ignored. How could the 
jenmi claim arrears of rent except as a lessor; if a kanom were merely 
a mortgage, how could the law of forfeiture by denial of the landlord’s 
title be applied to it (as is done)? -As a mortgagor the jenmi is bound 
to pay court fees on the amount of the kanom, but as a lessor heis 
equally bound to pay court fees on the arrears of rent claimed. We 
think therefore that the correct view in the case is that taken by the 
taxing officer.The question is of great importance in Malabar and a large | 
proportion of the suits therein will be found to be suits for redemption. 





1. (1982) I. L. R. 5 M. 284. 


e 
VOL. II. THE MADRAS LAW JOURNAL. 87 


Kunhi Umah v. Amed,I.L.R14,M., 491. The Transfer of Property 
Act like the Contract Act is not eae the obj ect of the Act being 
as stated in the preamble only “to define and amend certain parts of 
the law relating te the transfer of property by act of parties.” It does 
not deal with transfers by operation of law at all. The doctrine of lis 
pendens so far as the latter kind of transfers are concerned is not there- 
fore affected by the Transfer of Property Act, S. 52. Muthusam Aiyar 
and Parker, JJ., held following Rag Kishen Mookerjee v. Radha Mad- 
hub Holdar|, and Manual Frual vy. Sanagapalli, Lachmidevamma, 2 
that a purchase at a sale in execution of a decree is as much 
affected by the doctrine of zs pendens as a ‘purchase by an act of 


parties. 


- Kutty Assan v. Mayan, I. L. R., 14 M., 495. It would seem 
that the Macras High Court has not yet made up its mind 
to recognize the right of testamentary disposition without 
[88] qualification in Malabar. They have already held that a will © 
made by the last member of a Malabar tarwad is valid as against the 
Crown and valid also against those who are related to the testator’s 
family only as Attaladakom heirs (or divided reversioners). Butin the - 
case under notice, it would seem as if they wanted to suggest a 
distinction between these cases, and cases where a person disposes of 
his self-acquired properties by will so as to prevent them from lapsing 
to his tarwad. We do not know of course what distinction the judges 
may be able to suggest when a decision on the point becomes necessary, 
but prima facte it is hard to perceive any., It has beenlong established 
that the members of a tarwad have no interest in the self-acquired pro- 
perty of one of its members, and a gift inter vivos is therefore upheld. 
This being so the only question is whether testamentary disposition is 
so unknown to Malabar law as to invalidate a testamentary disposition 
of self-acquired property, notwithstanding that a gift enter vivos of the 
same is valid. The High Court have already held that it is not so. 
Why hesitate then to accept the logical and necessary conclusion of 
this view and say that a follower of Marumakathayam law is at liberty 
to dispose of his self-acquired property by will as he choses ? 


Mirali Rahimbhoy v. Rehmoobhoy Habibbhoy, I. L. R., 15 B., 

_“594. A decree passed on a compromise was sought to be set aside at 
he instance of one of the parties who only attained majority at the 

date of the application on the ground that it had been brought about 
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by coercion. The court refused the application. ‘Farran J. pointed out 
that the proper mode of seeking to set aside the decree on the ground 
of fraud or coercion was a review or a separate suit. A review cannot 
be had except under the provisions contained in S. 623 of the Code of 
Civil Procedure. And the fraud of the opposite party is a sufficient 
ground within the meaning of the section. If the presiding judge is 
different from the one who decided the case on the former occasion, it is 
very doubtful whether the fraud of the opposite party will be a ground 
for review. The more important question is what kinds of fraud will 
be treated as sufficient ground for a separate suit to set aside the decree. 
Suppose the opposite party had procured false evidence oral or document- 
ary which partially influenced the judgment of the court, to allow a 
separate suit to re-open the case would destroy the finality of every 
decision. See the question discussed in Flower v. Lloyd. 1 


Lakshman Dadaji v. Damodar Ambadas.I.L.R., 15B,681 Sargent, 
C. J. and Candy. J., held in this case that when a defendant against 
whom there is a decree for payment of money deposits the amount in 
court pending the decision of an appeal by the plf. but the - 
[89] plaintiff refuses to take it and the money is wrongly paid out by 
order of court to a- third party, the plaintiff cannot subsequently obtain 
the amount again by execution. The reason stated by their lordships 
to throw the loss on the plaintiff is that he did not obtain a stay of 
execution and that he was therefore wrong in declining .to take the 
money deposited by the court. But how cana person in whose favour 
the decree is passed get an order staying execution against his adver- 
sary? It might be necessary to get the execution stayed if the decree 
- directed the plaintiff to receive the money. Ibis open to a decree- 
.holder to execute the decree when he likes provided he does so within 
the period of limitation, and it does not seem to stand to reason that his 
mere refusal to receive the money should make him responsible for the, . 
-wrong order of the ‘court in paying out the money toa person not 
entitled to it. 


Amirudin v. Mahamad Jamal, I. L. R., 15 B, 685. What is the 
kind of possession , necessary to entitle one tothe benefit of the 
provisions of S. 9 of the Specific Relief Act? It clearly could not be that 

a person who dispossesses another by force and is again dispossessed by. 
that other can claim the benefit -of that section against him. Ina 
case of this sorb the rule laid down by the Bombay High Gouri in | 
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Amirudin v. Mahamad- Jamal, Í will-apply, that ‘unless the plain- 
buff s possession was acquiesced: in, he could not be said to have judicial 
possession, and is not entitled to the advantage: of the possessory 
remedy. It. would perhaps be better expressed if we say that the pos- 
session should have been peaceable, and that the. section cannot’ apply 
where his efforts to take possession are .still ‘resisted. But suppose A 
who has dispossessed B is immediately after forcbily dispossessed by O, 
is he entitled to protection under 8. 9? Can the principle that the 
plaintiff's possession should håve been acquiesced in apply ? Whose 
acquiescence is necessary if it is to apply? - Possibly as against C, A is 
entitled to be protected. 


Narayan Vithal Maval Y. Banoji, I. E R., 15 R, 6924. g. 85- o 
the Transfer of Property Act enacts that all persons having an ‘interest 
in the property comprised in a mortgage?must be joined as parties to a 
suit for 'redemption.: What is the scope of -this provision? What ig 
the object of making all persons interested in the properties,:for in- 
stance $ub-mortgagees, parties? Does the Act intend that questions 
between the mortgagee and sub-mortgagee should -be determined -in a 
suit for, redemption 2. The Bombay High. Court decided in the case * 
under. notice (although the Transfer of Property Act itself does not 
apply to.the Bombay Presidency) that they should. be determined, and. 
they observe this is-the English practice. This is.no -doubt-in- some 
respects [90] convenient, but so faras the mortgagor: i is concerned, thie 
. decision of 4 simple case may be delayed on account of complications 
in which‘ he is, not really concerned. Moreover, there can of“ cotitse 
often be- no final adjustment in the 'mortgagor’s- suit, of the disputes 
between the mortgagee and sub-mortgagee. = 


- -Queen Empress v. Shivram, I, L. R., 15 B, 702. The Bombay 
High Court is not able to accept the opinion of the Madras High Court 
in: Queen Empress v. Kotayya,! that digging on and ‘removing a quantity 
of earth from the soil is not theft so faras the Indian. ‘law is concerned. 

The wonder is how two judges of the Madras. High Court, notwith- 
standing Expl. 1 to 8. 378, and the decision.in The. Queen v. Tamma’ 


Ghantaya,? could haye persuaded „themselves... th at ‘the act in question 
did not constitute theft. Pager HE A cae ee. a ex 
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MISCELLANEOUS. 


The City Givil Court Bill—We welcome this bill as it is legis- 
lation inthe right direction. The constitution of a separate court 
thoroughly commends itself to us. The grievances with-reference to 
the original side of the High Court are real and the bill provides the 
most appropriate remedy. Of course there will be people to ‘grumble 
to whom the: original side is a fetish or the only source ofliving. And 
Sir Philip Hutchins must always expect them to oppose him. 


_ _ We are sorry however that the new bill is as badly drafted as the 
old. S. 3 confers on the new court jurisdiction to try all suits of a 
civil. nature not exceeding Rs. 2,500 in value. As the Code of Civil 
Procedure applies to these suits an appeal lies in all the suits, to the 
High Court (see. S. 6). But suits of a civil nature not exceeding 
Rs. 2,500 in value include suits now triable by the Presidency Small 
Cause Court, ` The suits triable by the new City Court as such being 
appealable, the whole litigation of the small cause court will be 


=. diverted to the City Court a result surely not even dreamt of by the 


author of ‘the bill. S. 15 of the Civil Procedure Code which says ‘ that 
every suit shall be instituted in the court of the lowest grade 
competent to try it’ is not of any use in this connexion, for the City 
Court and the Small Cause Court not being courts of the same class, it 
will be impossible [91] to say that the Small Cause Court is a court 


— of lower grade than the City Court. Compare the provision in §.16 of 


the Mofussil Small Cause Courts’ Act. Moreover, S. 15 and the Code of 
Civil Procedure not applying to the Small Cause Court (see S. 8, C. P- 
C.), suits of a Small Cause nature can be instituted in the City Court as 
the bill stands, in the same way as they can be instituted in the High 
court till the bill becomes law. We hope this serious blunder will be 
rectified. 


_ Again it appears to us that the Madras Civil.Courts Act would 
have no application to the City Court. Part II which treats of the con- 
stitution of the courts treats of certain specified courts. The City Court 
cannot come within them. Provisions like those contained in Ss.16 and 
17 in Act IIT of 1873, must be introduced in the bill. ’ The City Court 
not boing a court ae that Act, those provisions cennok apply. Buta 
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court. Compare S. 16 of the Presidency Small Cause Courts’ Act. 


We find no provision in the bill as to who is to appoint or dismiss 
the judge and his ministerial.officers. Compare Parts IV anā V of the 
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Madras Civil Courts’ Act. To sacrifice. method and completeness - for 
the sake of brevity is not wise legislation. We do not share the mis- 
conceptions of some as to whether the- Court Fees Act and the- Civil 
‘Procedure Code apply to the new court. One ‘has only to look at those 
‘Acts to-come to the conclusion that they do. We have made these sug- 
gestions as we are anxious for the success of the measure and as with- 
out the provisions indicated, the bill will be a thorough failure. | 


Reprint of The Law Reporis.—We are glad to” inform the publie 
that the Government of India has at last yielded to the request of Mr. 
D. E. Cranenburgh, the indefatigable law publisher, for permission to 
reprint the Indian Law Reports from the year 1876. The number o 
legal practitioners of all grades is rapidly increasing through out the 
country. And a higher standard of legal attainments is begun to be 
desired in professional men. The back volumes of the Indian Law 
Reports having been out of stock for some time, great difficulty -has 
been experienced by the junior members of the profession. We are 
informed that the Government has asked- Mr. Cranenburgh to make an 
~ offer of the price for which he is willing to | purchase the right of 
reprinting the reports. We hope that the Government, while it should 
not be too exacting in/its terms, will settle thé selling price and the 
quality of the paper to be used, before it grants to any person the 
monopoly. : $ 

. Presentation of Plaint on proper stamp. The ruling of the Allaha- 
‘bad High Court in I. L. R.,12 A, 129 seems to. have given rise to a 
[92] novel difficulty. A correspondent sends us the following order of 
the District Judge of Jaunpur, in a case that came before him. “A very 
curious point has arisen in this case. The plaint was not filed on a Court 
Fee Stamp but on a General Stamp paper. It is shewn that the appellant 
went to purchase a 60 Rs. Court Fee Stamp. He paid his money and 
the entry was made in the Court Fee Stamp Register. But when the 
Treasurer gave Shamananund the stamp, by mistake he gave him a 
General Stamp, and not a Court Fee Stamp. The application of appeal 
has been written on this sheet and it was filed and received in ‘this 
court. Now under Balkaran Rai v. Gobind Nath Tiwart,1 this memo- 
randum of appeal is not a memorandum of appeal. If this is so, the 
appeal will be barred by time. But under the High Court's general letter 
No. 6, I hereby order that this case remain postponed sine die.” 

The Novelist’s danger. —A publisher recently was cast in £ 250, 
damages for having published a novel in which a real person proved 

I. (1890) IT. R.'12 A 129, ee 





glories of Indian legislation. — 
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that--he- sufficiently resembled- one of the „chatacters to make’ the 


novel in effect a libel upon him. “Novelists as well. as publishers 
are much -cast, down by-so unexpected -a result, but. are. ‘perhaps 


.comforting : themselves by: the reflection that, though they must 


leave living models alone, they.may deal as they please with those-who 
are dead. Is this quite so? In Regina v. Topham, 4 T. R., 126; 2 


. R. R., 848; it was intimated -that a libel on a dead man may be in- 
dictable, and Lord Coke, 5 Rep..125, and Hawkins, 1 P. .C.,. Ch., 73, 


5. 3, appear to have distinctly entertained this opinion. In Regina v. 
Labouchere, 93 L. J. Rep., 362, indeed, the court questioned: the 


correctness of. this opinion as extra-judicial, but the exact point decided 


was that a criminal information would, ‘not be granted for libelling TE 
dead person,-and the main point whether such a libel is indictable (and 
therefore also actionable or not) must -be deemed to.be still-an. ‘open 
one ae Law Journal.) . 





LOCAL LEGISLATION. . 
[93] A year, ago.we ouei out the PEE or rather the neces- 
sity,. of declaring that all acquisitions by -learning of any Hindu 
Shall form his separate and exclusive property, irrespective of the 


nature of stich learning or the assistance derived from his- family. 


The. importance of the. measure leads us to return to it. . Though 


the recent decisions on the point. discover a. tendency to uphold -the. 
principle, yet. the bill introduced for placing the law on a firm 
basis.in the local. legislative | council is neither unnecessary- nor 
[94] inopportune, and itis more, ‘important. as a step towards .the 
codification, of Hindu Law, which when. achieved will _be one of the 


That ‘sooner or later that part of the Hindu law now adminis: 
tared: by: the-courts will be codified we hardly feel any doubt. That 
law is now ‘administered in the moffussil partly by District -J udges; 
who gerierally-are not only absolutely ignorant of Hindu - Law. when 
first appointed judges but are men who till then have received. no 
training ‘in’ any branch of-law except the criminal law of the country- 
These men have for the decision of any question of Hindu Law to 
search for precedents in-reports and. text books not often.: available 
and ‘often requiring some previous knowledge of the Subject for 
_ their right -understanding. Though a Code also requires a. lawyer 


to construe it, yet such a judge obviously would preferto construe 
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` a Code; rather than -to find out the rule of law from a number of 
“decisions, and text books. Our native judges though not so Kelp-. 

less would find. a Code a boon. ‘They also - would be saved the 
necessity -for the investigation we. have already referred to. There 
is a disinclination to spend a long time on any particular question 
as it interferes with _the despatch, of business; and further, many of 
these vexed questions are raised for decision in cases of small value 
which are not therefore argued by pleaders of learning and ability 
whose services are too costly for such cases. It of course tends to 
facilitate despatch of business. As regards the High Courts also 
we consider that a Code would be beneficial. The reasons we have 
-alveady mentioned apply to them though in ‘a lesg degree. Further, 
if would prevent them from being unduly influenced by- notions 
derived from English law or some- other law prevailing in Europe. 
Coming to the administration of Hindu Law with notions derived 

froma study of English and Roman Law and from a’ state of society 
. utterly different from that which prevails here, it is difficult not to 
be unconsciously influenced by notions foreign to Hindu Law and 
sođiety. Some judges often go to the other extreme. In their 
scrupulous. desire. to respect Hindu usage, they accept some exere- 
scence, as the Hindu Law. Practices which Hindu society as a whole 
would not tolerate fora moment are occasionally upheld. 


It is possible that in course of time a consistent body of law 
may be ‘evolved. But that time must be very long in coming. 
‘The Chief Justices come out fo India generally direct from England 
[95] with their notions of law derived from English jurisprudence. 
The civilian judges who show an aptitude for the study of law. devote 
their attention to English law and the resultis that the native judiciary 

and bar ‘also résort more to, English text books and reports than to 

~ their:own law books. The race of Pandits learned i in Sanskrit law is 
disappearing. Native Judges and lawyers do not care to be well read 
in Sanskrit . legal ‘literature ; aware that their labour would be judged 
with reference to English law, they devote ‘their attention to old Eng- 
lish reports and texts. We think- therefore that the judges in India 
ought not to be-.entrusted with the task ‘of manufacturing law.” ‘Their 
` funetionshouldbe not judicial legislation butstrictly judical interpretation. 
Further there are some questions ‘which will always be in dispute 

and which judges will never be able satisfactorily to settle ; codification 


will bé useful in such cases. _ As a check-on wasteful and. harassing 
litigation it is invaluable, .. , | s g 2 : 


- 
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In India it is unnecessary to ‘discuss the benefits of codification . 
generally. The number of Codes that exist, and the enormous 
benefit they have ‘conferred, are well known and acknowledged, and 
we certainly.look forward with hope to a time when the ‘codification of 
' Hindu Law will be undertaken. 


But though we feel that the codification of Hindu law is a neces- 
sity, we are also strongly of opinion that the time has not come for 


pi 


the Government of India to undertake that gigantic task. 


Connected as itb is intimately with the Hindu religion, the cry 
would be at once raised that the foreigner should leave such matters 
alona. Innumerable texts would be forthcoming to show that the pro- 
visions of the Code conflict with and are in opposition to what is 
enjoined by. their religion. A good deal of irritation and uneasiness will 
be the result. 2 4 | 


` There are portions of Hindu law however which require fresh 
investigation. ‘The reports show that many questions come up before 
the courts which require thorough examination of some branch of the 
law which has escaped such enquiry. it would be obviously impossible 
for the Government of India to undertake legislation in these cireum- 
stances, without, in fact, a knowledge of the law, as actually 
administered. | . É 


[96] The decision of the courts cannot be satisfactorily supple- 
mented by text-books. _ Knowing as we do that special treatises are 
recognized as having special authority. in particular districts, it would 
bə necessary to have what we now have not, reliable translations of 
all text-books of recognized authority. 


Turning now to those branches of Hindu law which have been 
sufficiently discussed we find that in some respects the Hindu law has 
been declared to be different in the different provinces of the Empire. . 
Uniformity is therefore impossibleand it would be obviously imprac- 
ticable in the same Code to frame different provisions for the different 
provinces. i 


Further how far such a Cođe of Hindu Law would be applicable 
to those who are called Hindus is as yet uncertain. There are Hindus 
who admittedly do not follow the Hindu Law in any respect. There are 
some who claim not to be subject to the Binda law. There are others 
whose customs in many respects, differ widely from the accepted 
Hindu Law. | On the other hand there are Mahomedans who accept 
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that law. .It would therefore seem to be difficult to frame a satisfac- 
tory Code. 


Codification is also inadvisable as it will have to sanction‘as a part 
of Hindu Law many customs which stand in the way of progress, an 
are irrational and inhuman. ‘Take for instance the ‘great question of 
polygamy. With reluctance the ancient writers tolerated if and 
allowed a second wife, in the lifetime of the first; in certain special 
cases. It is now a right which may be exercised at any time at the 
will of the husband. And in one part of India it is said to have 
attained dimensions which makeit a national scandal. Not only will 
the English Government'refuse to codify the marriage law recognizing 
£ polygamy, but the party of Hindu reform will utterly resent any recog- 
nition and regulation of polygamy by statute. Numerous other 
instances might be easily adduced where the codification of thé Hindu 
law hy according legislative sanction to certain customs would stand 
in the way of progress. | 


There are certain other rules which are not for other reasons likely 
to be sanctioned by any legislature. Forinstance referred to by Sir 
H. S. Cunningham, the unfitness of an orphan to be adopted, on the 
ground that there is no one to give him i in adoption. 


[97] These are some of our grounds for considering that the 
codification of the entire body of Hindu law cannot be undertaken at 
present. But by far the strongest reason is the constitution óf the ` 
Council of the Government of India. Such a codification would re- 
quire in the Imperial Council a number of representative men fairly 
well informed from the various provinces of the Empire. Besides a 
knowledge of the existing law and its effects on the life of the nation, 
they must be able to foresee though approximately, theresult of the law 
after codification. How the law has hitherto worked, whether the law 
is consistent with progress so far as their own province is concerned’ 
what changes are necessary and how such changes would affect the 
well being of the people of their own province are all matters which: 
must be explained to a Council by representative natives from various 
parts of the province. ‘We say natives advisedly, because the family 
life of the Hindu is a sealed book to a foreigner ; a foreigner’s sugges- 
tions on such matters are not likely to be well received. It isonly the 
collective experince thus gained that would enable the Legislative Council 
as a body to determine the lines on which legislation is to proceed. It 
may only be a codification of the existing law so far asa partici- 
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lax province is concerned,or it may be a material modification nécessairy 
to bring such law into conformity with other laws which must apply to 
the whole country. The existing machinery is useless for the purposes 
contemplated. The Collectors and District Judges are not the class of 
men competent to express an opinion onthe Hindu home life or the 
changes, for good or evil, brought about by the law that is administered 
by the courts. To attempt, therefore, a codification of the Hindu law 
would now be a hazardous experiment. 


But these very considerations suggest legislation on a different 
basis, to which those objections are not applicable, and which will 
ultimately lead to legislation in the form désired. Though the codi- 
fication of the entire body of ‘Hindu law now administered by the 
courts may be impracticable at present, there is nothing to present 
codification of and particular branch of Hindu law to which the 
objections already noticed to codifying the entire law would not apply. 
Though it may be impossible for the Viceroy’s Council to codify any 
branch of Hindu law so as to apply to all India from the Himalayas 
_ to Cape Comorin, yet the Legislative [98] Councils in the various 
Presidencies, &c., of India may be in a position to legislate. - 


Such a body is in fact in a better position to legislate than the 
Imperial Council. In our own Presidency, the various sections or 
` classes arè much better represented in the - local Legislative Council 
than in the Viceroy’s Council. Whether, for instance, a particular 
legisletion ought to be undertaken or not, can be more satisfactorily 
determined by our local council than by the Calcutta Council. It is 
true the representation in the council of the various classes in the 
Presidency is not satisfactory but it is immensely superior to such 
representation in the Viceroy’s Council where the Madras Presidency 
is now represented, so far as non-officials are concerned, by ene gentle- 
man and was not represented for a long time by any.. Speaking of 
Hindus alone; we have two gentlemen, one Tamil, and one’ Telugu 
and another gentleman from the West Coast. Though’ an’ addition to 
the number would bea great advance, we can scarcely hope -in- the 
Viceroy’s Council for even such arepresentation. These local councils 
are therefore in a better position to take note of the: rapid changes 
going on in our social relation, and to appreciate the exent to which — 
such changes are due or are affected.by our laws. In fact so faras their 
own Presidency is concerned, they are more in touch with the classes for 
whom they legislate, than the Viceroy's Council can ever hope to be with 
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the whole of India. Any Bill introduced into the local council will be 
probably subjected to a more searching criticism by the people of this 
Presidency than a Bill introduced at Calcutta and the Council is mors 
under the influence of local public opinion. For these reasons we 
believe that the disadvantages that would attend legislation by the 
Imperial Council will not be felt here in the same degree. 


And we are of opinion that codifieation, subject to the limitation to 
be hereafter mentioned, may proceed in one part of India though the 
other provinces may not be ready for the same. The Empire is so 
vast, the conditions of social life are so different, that one province or 
class of people ought not to suffer because another is not prepared to 
advance; on the other hand the experience of one province would be a 
guide to the other provinces and to India as a whole, the backward 
provinces would be put in possession of the fruits of the experience of 
the more advanced and would be [99] enabled to advance possibly by 
whole generations towards the progress necessary for codification based 
on principles common to the whole country. 


The preceding remarks will also indicate the limitation upon this _ 
kind of legislation. 


The central idea should always be present in the minds of those 
who undertake this work that any Code on any branch of law passed 
by the local council is intended to become part of a general Code of 

| Hindu Law. In one Act one set of ideas may obtain predominance, in 
another, a different set of ideas may obtain predominance, if the object of 
the eventual combination of all these Acts is-not steadily kept in view. 
Each council may take up for codification that particular branch which 
in that Presidency is fit for legislation. In carrying out this scheme 
particular care will have to be taken that any set of principles adopted: 
in one Presidency does not conflict with any adopted in any previous 
legislation in any other part of India. The Government of India of course 
may be trusted to see that no such conflict arises, even if a local coun- 
cil carried away by the necessities of that province and devoting 
their attention only to such province advocate any such measure. 
Certain principles therefore will have to be adopted as the basis of 
legislation as necessary for the well being and progress of our nation. 
And they will have to be recognized in any local legislation. The Act 
so passed will be ready for application even in the other provinces. No ` 


Act should be passed in any province, which will hamper development 
13 
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in any other province on account of the progress it has already made 
if the’ Act is. extended to such province. 


If these leading principles are steadily kept in view and local 
councils legislate on the branches of Hindu law, ripe for legislation in 
their respective provinces, on those branches of Hindu law where 
these principles may be fully recognized, and where no principle will 
be upheld which, applied elsewhere, will be inconsistent with progress, 
then in course of time we may hope to have Codes on various branches 
of Hindu law passed by the local councils which, at an opportune mo- 
ment may be combined with the modifications which experience may 
suggest into a general Code for all India. - | 


And the progress towards such codification will be accelerated by 
fragmentary legislation. The legislation in one [100] province will 
be an impulse to systematic thought not oaly in that province but also 
in the provinces where the same development has not been reached. 
Those rules which have been accepted in one province will gain more 
and more on the convictions of the backward province. They will get 
accustomed to those rules and will be the. more readily prepared to 
accept them. Our laws are closely interwoven with our religion and 
a backwatd community is sure to plead the religious obstacle to any 
‘departure however necessary to progress, but the objection would lose 
a great deal of its force when it is pointed cut to them that the 
departure is in the direction which has been already taken by their 
co-religionists. i | 


Let us now consider the Hindu Gains of Learning Bill in the light 
of the remarks already made. 


Tt is introduced by a native member of the council, and therefore 
no charge can be brought against Government of interfering with our 
customs, which are consecrated by religion. His reasons for the Bill 
may be briefly indicated. 


What our present law is, if is not easy to say. The Smriti writers, 
Manu and others, with one exception apparently take a very liberal 
view. They seem to lay down ‘that acquisitions made by means of 
learning form the exclusive property of the acquirer, though such 
learning was imparted to him by a member of the family or with the 
aid of family funds or while he was receiving maintenance from the 
family.’ The distinction afterwards drawn by the courts between 
learning, special and scientific, gains, ordinary and extraordinary, 
finds no support. l 
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These are the principles accepted in the Bill. he 3 


The commentaries of authority on this side of India, the Mitakshara 
&c., take a different view. They seem to consider that such acquisitions 
form part of the family property, -and partible like the rest of ° the 
family property, whether the learning imparted at the expense of the 
family or by a member of the family be elementary or advanced 
general or acientific. l | 


The decisions of the courts do not help us out of the difficulty. 
The High Court of Madras declared that the ordinary gains of 
science by one who has received a family maintenance are certainly 
[101] partible. The High Court.of Bengal, influenced by a native 
judge, took a contrary view and declared that the above proposition is 
not sanctioned by Hindu law ‘and that there is nothing in justice to 
recommend the same. The Bombay High Court agreed originally with 
Madras. In thisstate of the law the matter came up for consideration 
before the Privy Council and they expressed a doubt as to the 
soundness of the Madras doctrine and declared an inclination to follow 
the Bengal view. After this, the Bombay High Court had to reconsider 
their old view and declared that the property acquired by a Subordinate 
Judge who had received only an elementary education at the family 
expense was his exclusive property and not therefore partible. The 
High Court of Madras also have receded from the extreme view adopted 
in the earlier case but have not yet declared their views definitely on the 
subject. 


The result is, the matter has been a great deal discussed but 
the law is left in a lamentable degree of uncertainty. That the view 
of the commentaries, already stated, is not adapted to the condition 
of modern Hindu society, is admitted by the High Court of Bombay. 
And we have only to look at the state of society here to ascertain 
the result of this state of things. As pointed out in his speech by 
Mr. Bhashyam Aiyangar “the uneasy feelings as to whether the 
acquisitions which are being made by a member ‘thereof by his in- 
dustry, intelligence, and learning ” will be regarded as his separate’ 
or exclusive property or part of the joint family property “leads to 
mutual distrust, discord, and misunderstanding among the members 
of the family” ; and the apprehension, whether a property a man 
acquires is his own or not, leads to'a desire on his part to become 
- divided from the rest of the joint family, a desire naturally distasteful 
to the drones of the family who, without any labour of their own seek 
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to share in his earnings and accordingly place all ohstacles in his 
way and prevent an amicable partition. The result often is a pro- ` 
tracted ruinous and demoralizing suit for partition, which ends in 
the break up of the joint family and all that the earning member 
then acquires is his own. In the-interests of the weaker members 
of the joint family unable to fight their way in this world, it is 
necessary to prevent the operation of a rule which has a tendency 
to drive out of the joint family by division all the industrious and 
earning members thereof. A safety valve is necessary, otherwise the 
force will break the whole shell. It is only by conceding to him 
F102] the absolute and undivided ownership in his acquisitions that 
a man will be induced to remain a member of an undivided family. And 
such concession therefore is a wise measure on behalf of the other 
members, who perhaps for the very reason that thoy have no legal 
claim may expect considerable help from such-earning member. 


Public policy—the progress of the nation—also requires the 
change. As explained to the Council A rule, which by depriving | 
a person and his heirs of the fruits of his learning, skill and industry, 
because he happens to be a member of ‘an undivided family, enables 
other members of such family each to claim as of right a share 
therein equal to that of the acquirer, and which on the death of the 
acquirer undivided intercepts the descent of such property to his 
personal heirs, cannot ‘but act prejudicially to the interests, advance- 
ment, and material prosperity of the community in which such 
a rule is or is supposed to be in operation. Such a rule would 
also operate to preclude the acquirer from devising the whole or any 
portion of his acquisitions or making a gift there of inter vivos, and 
would also disable his personal creditors from pursuing the same 
as his assets after his death unless perhaps he has left male issue.’ 


The emarks already made will show that the distinctions 
occasionally drawn between education, special and general, between 
ordinary and extraordinary gains of learning, ought not to be recognized, 
It is also inexpedient to recognize them as they are vague and un- 
certain. 

The Bill is clearly therefore a measure in the right direction 
It recognizes and gives prominence to principles necessary to our 
progress. Applied to any part of India, it cannot be said to be 
a retrograde measure. If may be that there are parts of India - 
where such a Bill is now unnecessary where the joint family life is 


` 


VOL. II THE MADRAS LAW JOURNAL. . > 101 


so strong that an earning member never desires any greater interest 
in the properties so acquired than any other member. But in the 
Madras Presidency which has been long under British rule and sub- 
ject to western influence, we feel that such a measure is essential. And 
we accord to it therefore our hearty support. 


; a 
HINDU LAW—NON-LIABILITY FOR FATHER’S DEBTS. 


Tho liability of Hindu sons for their father’s debts has been 
gradually 30 enlarged by decisions that it is now easier to circum- 
scribe [408] the debts for which they are not liable than those for 
which they are. Itis usually said that debts contracted for immoral 
or illegal purposes are not binding on sons. It is desirable to see whe- 
ther the words “immoral or illegal purposes” cover all the grounds 
of exemption under the Hindu Law, and if not, what these grounds 
_ aro, and how far they have been, or are likely to be, recognized by the 
courts. I may state here that when I speak of the son’s exemption 
from liability for his father’s debts, I refer not merely to obligations 
for the payment of money, which are the result of contract, but also to 
similar obligations imposed by law whether in the shape of taxes or 
damages. There isno word in Sanskrit, so far as I am aware, 
corresponding tio the word damages. The word rina in Sanskrit means 
debt, but under the title “recovery of debts” the freedom of sons from 
their father’s obligations is declared with reference to fines and taxes as 
well as debts. Upon the subject of damages for torts, little is to be 
found in our Smritis. | 


According to Manu (VIII, 159, 160), “The son ought not to 

‘ pay money due (by his father) as surety, or idly promised, a gamb- | 
ling debt, a debt incurred for spirituous liquors, and the balance of a 
fine, and a tax (or duty). Such is the rule in the case of a surety 
for appearence, but if a surety for payment should die, the heirs should 
be compelled to pay the debt.” My translation of this sloka well 
as of the others which follow slightly departs from that of Colebrooke, 
but adheres more closely to the original. Idle promises are explained 
by Medhathithi as promises made to panegyrists and others for causing 
merriment &c, by Sarvajna-Narayana as promises to actors, singer’s 
&c., and in the = Mitakshara as promises made to impostors, 
` panegyrists, wrestlers, &c., and in the Vivada-rainakara as unprofitable 
promises. Reference is made by Vijnaneswara to a text which 
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declares, “ What is given to an impostor, a` panegyvist, a quack, a 
gambler, a rogue, a weedler and a thiefis unprofitable.” Upon the words 
gambling debt, Medhathithi observes that losses at play as well as 
money borrowed from another which can be ascertained to have been 
taken for gambling purposes are not payble by the son. He further 
remarks that the words “spirituous liquor” are used by way of 
illustration and are intended to include all intoxicating drinks, Debts 
contracted by a person grossly addicted to gambling or drinking may, ` 
according to Medhathithi, be inferred to have been contracted for 
[104] -such purposes. This however is a rule of evidence and will 
not be binding upon our courts. Sarvajna-Narayana however inter- 
prets the text to mean losses at play and price of liquors purchased. 
In regard to sloka 160 the commentators hold that the prohibition of 
paymens of money due by a surety applies to a surety for confidence 
as well as to a surety for appearance. Yajnavalkga (II, 47, 54) lays 
down, “ A son need not pay, in this world, debts caused by (drinking) 
spirituous liquors,-by lust and by play, the unpaid balance of a fine, or ` 
a tax (or duty); nor anything -idly promised. When a surety for 
appearance or confidence dies, his sons need not pay the debt, but the 
sons of a surety for payment shall pay.’ Brihaspati (XI, 51) prohibits, 
among other things, the gift by sons of anything promised by their 
futhers under the influence of lust or wrath. Narada (I, 10) has a 
similar precept. Katyayanaand Vyasa forbid payment of a debt 
contracted for immoral: or improper purposes. The word sulka 
occurring in these text means bride price as well as tax or duty. 


It ig difficult to see any common ground on which those vari 
‘ous debts have been declared to be not enforceable against the sons. 
Moral unworthiness on the part of the debtor is present in many of © 
these classes of debts, but not inall. Following Sir Thomas Strange, 
Mr. Mayne suggests two grounds of exemption, the ‘obligation being (1) 
of an immoral character, (2) of a ready money character. The latter 
ground while itis perhaps applicable to the case of fines and some taxes, 
fails in the case of a surety, and the explanation is far from satisfactory. 
Another principle has been suggested to me, and that is the spiritual 
inefficacy of any payment by the son in the cases enumerated. This 
principle is also unsatisfactory for in the case of unpaid fines and taxes, 
and debts due by a surety, the punishment if any in the other world 
would, I suppose, be merely for non-payment, for apart from the non- . 
payment there is no moral depravity. The punishment will, therefore, 
be remitted by payment by the son in this world, just as imprisonment 
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in default of payment of fine is remitted on payment of the fine.. 
If however there is no future punishmentafor non-payment of 
afind or tax or a sum due by reason of suretyship, it must be 
because the non-payment is considered by the people as too slight 
an offence to call for such punishment. The spiritual efficacy or 
the want of it ascribed to the payment by the son is merely depen-, 
dent [405] upon popular ethical conceptions. The demerit of the 
father is either too great or too slight for expiation. Our explanation 
will, therefore, be carried one step earlier by trying to ascertain how 
the act or omission of the father is viewed in popular estimation. Most 
people will look upon it as a great hardship that a son should be com- 
pelled to pay the fines of his father or money due by him as a surety. 
On the other hand, payment of drinking or gambling debts would be 
an obvious encouragement of immorality. It appears probable that the 
texts quoted simply reflect the popular notions on the subject, and it is 
therefore futile to search by analysis for any common legal principle. 
It might perhaps be suggested that the want of a proper consideration 
including of course the case of a total absencé of consideration is’the 
reason why these liabilities are held not to affect the son. But even 
this is very unsatisfactory and such , general propositions do not much 
advance our special inquiry which is to ascertain the grounds peculiar 
to the Hindu Jaw, on which sons are absolved from the obligations 
of their fathers. As to those cases in which the promise of the 
father cannot be enforced even against himself under the law, it 
necessarily follows that it cannot be enforced against his sons. 
What will be of interest to us to know is‘in what cases a san can be 
freed from an obligation capable of being enfor ced against the father 
himself. We shall therefore take each head of exemption in the texts 
and see how far itis peculiar to the Hindu law and how far it is likely 
to commend itself to our courts, ‘and in doing so, I shall follow the order 
of Yajnavalkya. 


(1). Debts caused by (di in spirituous liquors. Such a debt 
may be of two kinds, -either directly due for liquor bought, or con- 
tracted from a third person to pay the price of liquor. A debt incurred 
by a person who buys liquor not for consumption, but for trade will - 
clearly be binding on the sons. With regard fo the price of liqour pur- 
chased for consumption, it is clear under the Indian Contract Act, that 
an action would lie against the purchaser himself. But according to 
the texts we have quoted the liability cannot be enforced against the 
interest of the son in ancestral property. An exception may probably be 
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‘made by our courts, where the use of the liquor is proved to have been 


absolutely necessary. The impropriety of the use of liquor being the 
' [406] reason for the exoneration of the son, “the rule ought not to be 
applied where the reason is absent. And the question of propriety 
must be determined not altogether by the strict notions of the ancient 
‘Smritis but by the more advanced notions of our own times. The 
exception suggested would not be repugnant to the spirit of the Hindu 
law itself, for a debt contracted in distress must be discharged. The 
author of the Vivadaratnakara suggests that the prohibition is confined 
to money due on account of drinking or gambling by persons ‘not 
authorised to game or drink spirituous liquors. Drinking, for instance, 
was allowed by the Hindu law on certain occasions and to certain 
classes of men. But such distinctions are not likely to find favour in i 
our courts. The case of money borrowed from a third person to 
pay the price of liquor offers more difficulty. The language of the 
texts “debts caused by drinking spirituous liquors” is wide enough 
to cover this case. Itis here necessary to consider whether know- 
ledge on the part of the lender of the immoral application of the 
money is, or is not necessary to be proved. The language of Medha- 
thithi is perhaps not free from ambiguity. But if I understand him 
aright, he seems to require proof of the appropriation merely and‘ not’ 
of the knowledge on the part of the creditor of such application. No 
cases can be found in which this precise point has been raised and 
decided by the courts. But I imagine that our courts will apply the 
principles of equity and justice, and will refuse to sanction anything so 
harsh as the proposition that a creditor who had no knowledge of the 
intended application of his loan and whose want of knowledge is not 
due to his negligence or is reasonable under the circumstances of the 
case should be deprived of his money for no fault of hisown. Suppose, 
for instance, a man owning ancestral property worth a lakh of rupees 
asks a friend for a loan of hundred rupees and with the money buys 
wines and regales himself and a number of other people, and dies before 
repayment of the loan, it would be absurd to reject the lender’s claim 
against the sons of the debtor even though he made no inquiry about 
-~ the purpose of the loan, unless knowledge of the same can be imputed .. 
to him. On the other hand if the circumstances under which the loan 
is applied for such as to put the lender upon inquiry, he will not be 
protected unless he has satisfied himself after a bona fide inquiry that 
the loan is required for no immoral purpose. A creditor, who lends money 
to a Hindu father believing in good faith that the loan is required fora * 
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[107] purpose which is not immoral, ought not to be placed in a worse 
position than a person who advances money to a Hindu widow under 
a reasonable belief or necessity, or a person who lends money under a 
similar belief of necessity to an:agent who would .have authority to 
borrow if the necessity represented by him were real. The observation 
of the Privy Council in Hanuman Pershad’s case,1 that if the lender 
acts after due enquiry and in good faith, the real existence of an alleged 
sufficient and reasonably credited necessity is not a condition precedent 
to the validity of his charge is applicable as much to the case of 2 
Hindu father owning ancestral property jointly with his sons as to the 
case of a widow or any other owner of a limited estate; see S. 38 of the 
Transfer of Property Act, Mayne’s Hindu Law, Section 323. This view 
derives support from the fact that in the analogous case of purchasers 
in execution of decrees against the „father, notice of the objection , of 
immorality is required by law to be proved to defeat the purchaser’ s 
right, see Suraj Bunsi Koer v. Sheo Proshad Singh. 2 Itis also in 
accordance with the general principle that when the immediate object or 
consideration of an agreement is not unlawful, but the intention of 
one of the parties is unlawful, the agreement is void only if the in- 
tention is known to the other party, see Pollock on Contracts, 5th Ed., 
p. 350 and the-cases collected there. . 


(2). Debts caused by lust. Promises made in consideration of 
' present or future illicit cohabitation not being enforceable aghinst the 
promisor himself cannot he enforced against the sons. But promises 
made in consideration of past cohabitation can be enforced against the 
promisor himself, Dhiraj Kuar v. Bikramajit Singh. 8 The decision of 
the learned judges of the Allahabad High Court seems to be more in 
harmony with the English authorities, Gray v. Mathias, 4 Ayerst v, 
Jenkins, 5 than with the Indian Contract Act in regarding'a past 
executed consideration as no consideration at all. Whether a promise 
made on account of past cohabitation should be brought within the 
category of debts incurred under the influence of lust is a question 
which gives room for conflicting considerations. On the one hand - 
it may be urged that there is nothing immoral in making some 
_ provision for the woman when the intimacy between the parties- 
has come to an end. Andon the other side it may be urged that 
[408] the recognition of such promises will lead to an evasion of the 

1. (1856) 6 M. I. A. 893 at 421. 8 (. )I L.R. 8A. 787. 

2.. (1879) Le R.-6 I. A. = 4, (1800) 5 Ves; 286. s.c. 31 E.R. 691, 


> (4878) 16 -Eq-275.- 
14 


106° THE MADRAS LAW JOURNAL. VOL. it: 


law by a mere postponement of. the wages of immorality and that it 
will be offering encouragement to licentiousness. The weight of reason: 
ing however would appear to be against the’ enforcement: of such 
promises against the promisor and consequently against their enfòrcé- 
ment against’ his sons also. As to money borrowed from third persons 
for sexual immorality, the considerations set forth in dealing my the 
subject of intoxicating liquors will apply. 


(3). Debts caused by play. Both under the English and the 
Indian law, ‘no action will le for money won at play; and the son 
is therefore under no obligation to pay such losses of his father. 
But where money is borrowed from a third person to pay losses ab 
play, the lender con recover .the money from the debtor, because an 
“greement to pay such losses is not ordinarily illegal but merely void, 
Ex parte Pyke.1 But according to the texts already quoted, such débts 
contracted from third persons cannot be recovered from the sons, whére 
the intention of the debtor to apply the loan to the payment of lossés 
ab ‘play is known to the lender. 


; (4). Balance of afine. The Mitakshara explains that EENT 
the word balance i is used, it must not be supposed that the whole fine, 
if left unpaid, should be paid. The idea which gave rise to this rule is 
not peculiar to the Hindus but is one shared by other countries also as 
for instance in the principle of the Roman law that a penal action does 
not survive against the heirs. _ It looks hard to the popular mind to 
visit the misdeeds of the father upon the son. As regards offences under 
‘the Indian Penal Code, S. 70 expressly provides that the fine may be 
recovered from any property of the offender which would, after his death, 
‘be legally liable for his debts. But by S. 386 of the Criminal Procedure 
Code the fine can be levied only from movable property. «As -regards 
‘fines inflicted otherwise than under the Penal Code, they cannot, it is 
submitted, in the absence of any similar provision, be levied from the 
hosted property, of the sons. If however a father being ‘unable to 
pay a fine borrows money from another for that purpose, there is no- 
thing to prevent the creditor from recovering the money from the sons. - 
J agannatha argues with great force that as the text prohibits: only the 
balance of a fine, it should not be extended [109] to the case:of a debt 
5 incurred for paying it and that such a debt is contracted fòr -è ‘moral 
purpose, bécause a man àtones for his crime 22 paying -the fine, 
barra 'S Digest, I, 211: Jie | o 





(1878) 8 Ch. D; T54. 
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(5). Balance of a-taa (or duty). -Jagannatha makes a similar re- 
mark with reference to a debt contracted for payment of a tax or duty: 
But.if the word sulka is held to.refer to the . bride-price, it is doubtful: 
whether the courts will enforce a debt incurred for payment of the 
bride-price against the son. It has been held by the Madras High 
` Courtin Visvanathan v. Saminathan 1, that the bride-price. may be 
recovered from the promisee himself. Whether taxes or duties can be 
recovered by the state or other authority from the sons of a deceased 
man is a question which can only be determined with reference to the 
circumstances of each tax separately and does not admit of any general | 
answer. All that can be said is that in the absence of any specific 
enactment, the Hindu law ought to prevail. 


(6). Idle promises. If this vague phrase refers to unpro- 
fitable promises or those made without consideration, they are 
‘not binding on the promisor himself and still less so on the sons, 
But if it means promises made to impostors, actors, singers, &c., 
it is difficult to understand it. Hither there is consideration for the 
promise, or there is not. If there is none, itis void. Ifthere is, the 
lawfulness of it will have to be considered on its own intrinsic 
merits, and not with reference to the character or occupation of the 
promisee. What is meant by a promise made to an “impostor? ‘If 
the ‘promise is induéed by imposition, it will be void. ‘But suppose 
an impostor makes an honest bargain for once in his lifetime: 
Why should he not sue uponit? Some of the other iliustrations 
are slightly more intelligible.. A ` promise made to an’ actor, 
singer or wrestler is said to be an idle promise. In these days of 
growing aesthetic culture it may. be doubted -whether a musician’s 
claim for services ought not tobe enforced against the sons of the 
promisor. It must be remembered that this list of idle promises 
does not occur in the text relating to payment of debt, is merely 
quoted by the commentator to explain the’ text, and is merely illus- 
trative and whether person shall be placed within his vague 
class of proseribed persons depends, I think, upon. a consideration, 
in the light of modern ideas, of the character of the services forming 
[110] the consideration for the promise. Tt may perhaps be said that 
where the agreement is executor as regards both parties, it may 
not be enforced against the sons. As regards debts incurred for the 
performance of these idle promises, : there is nothing. in, the texts £0 
prevent their recovery. be e a : 
“1 (1889) I. L. R. 13 M. 83. l : i 
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. (7). “Debts due by a-surety for appearance or confidence. Sureties 
are divided into three classes, for appearance, for confidence (for hones- 
ty or good behaviour) and for payment. In the last case alone are the 
sons liable. The sons of a ‘surety for appearance are also liable, if he. 
took a security from the debtor, or wag provided with funds of his. 
The reason for making this distinction between the various classes of 
sureties is not clear, unless it be that the consideration does not appear 
so distinctly to the lay mind in the first two cases as in the last. 
The distinction may perhaps be maintained on the ground that 
in the last case there would be an obligation incumbent on the 
debtor to recoup the surety. The liability of the sons of the 
surety for payment has been recognized by the courts, Sitara- 
maiyya v. Venkataramanna.t The liability of sons of sureties of other 
descriptions has not arisen before the courts. $S. 514 of the Criminal 
Procedure Code provides for recovery of the penalty specified in a 
bail-bond by attachment and sale of the movable property belonging to 
the surety. But ifthe property passes after his death to his son, by 
survivorship, the rule of Hindu law -will apply and the liability cannot 
be enforced against the son. As the text only prohibits payment of 
money due by a surety as such, the son will be obliged to pay a debt 
incurred by the father for the purpose of discharging his obligation as a 
surety, because there is nothing improper in his discharging such 


obligation. | 


(8). “Damages. As alreay observed there is no word in 
Sanskrit corresponding to Damages. If a Hundu commits a tort 
and becomes liable for damages it would be a very proper act in the 
son to pay such damages, or any debt incurred by his father for paying 
damages. There is no doubt that an action will lie against the son at 
the instance of a creditor who has lent money to the father to enable 
him to pay damages, the action being founded on the debt and not on 
the delict. The sarvival of an action ex delicto against tha son is a 
question untouchéd hy the Hindu law and will be governed by the 


-Anglo-indian law. 


[441], In Shah Wajed Hossein v. Baboo Nanku Singh, 2 a or 
by a Hindu father, by which money was raised for payment of damages 
incurred by him for misrepresenting his authority as an agent was held 


to be binding onthe son. The opinion of the Allahabad High Court 
in Mahabir Prasad v. Basdeo Singh,3 that a decree against the father 


1 (1888) 1.1 L. R. 11 M. -878. 9, {1875) 25 W.-R.-811, 
, (1884) I. L. R6 A, 
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for ‘money’ ‘criminally embezzled by him does not constitute a debt 
binding “on the sons for the satisfaction of which their interests in. 
‘ancestral property can be sold,’ seeme, with all deference to the learned 
judges, to be unsupportable. The actual decision however in the case 
may be justified on the ground that a money-decree against the father 
alone cannot be executed against the ancestral property in the hands 
of his sons after his death. 


af 


To uphold a plea of immoral debt; the evidence must be specfic 
and must clearly show that the money was applied-to an immoral 
purpose and, it may be added, to the knowledge of the lender. 
General. evidence of a dissolute course of life is not sufficient. For 
even a dissolute person may have legitimate wants for which loans 
may be properly granted. Seé the decision of the High Court of - 
Madras in Appeal No. 40 of 1888, Chintamanrav Mehendale v. 
Kashinath1, Budree Lallvy.Kautee Lall,2 Musst Luchmee Dai Kooree y. 
Asman Singhs, Sita Ram v. Lalim Singh. 


It would of course be possible for an immoral father to squander 
all the ancestral property by devoting his income to his immoral 
purposes and contracting loans for necessary purposes. But the sons 
have the remedy in their own hands, as they can sue for partition. And 
notwithstanding some incidental evils, the tendency of the courts to 
enlarge the rights of the father is tobe welcomed as likely to work out 
eventually the absolute ownership of the father in-ancestral as well as 
self-acquired property. . 


If an’ immoral debt is contracted before the birth of a son and 
remains undischarged at his father’s death,-the son will be liable if there 
is any charge on the property; to the extent of the charge: But if it is 
simple debt, the son will be under no obligation to pay it. 


Throughout the foregoing discussion it has been assumed that 
the property in the hands of the son is ancestral property: If it is the | 
[442] self-acquired property of the father inherited by. the son, he 
‘would be clearly liable for payment of all debts which could be recovered 
against his father. Our Hindu law-books make no distinction between 
self- acquired | property and ancestral property in this respect. And the 
dictum of the Privy Council in Hanuman Pershad’s case, ® also makes 
no difference. Their lordships remark that the freedom of the sonfrom 








(1890) I. L. R, 14 B. 820. 8. (1875) 25 W. R. 423. 
_ (1874) 28 W. R. 260 4. ( JL L. R.5 A328. 
5. (1856) 6 M. I. A. 398 at 421. 
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liability for the father’s’ debts has reference to the nature of the.debt 
and not.to the nature of the estate as being ancestral or self-acquired:: 
It must:be remembered, in construing this dictum, that the property in ` 
question in the.case was ancestral and that the dictum was pronounced 
with reference to the’contention that the son’s interest in such property 
could not be affected, and with a view to enlarge the son’s liability and 
extend it to ancestral property also, and not with the view of negativing 
his liability forany debts.in the case of self-acquired property. And 
it must. also be. borne in mind that the rights of the father over 
his self-acquisitions have been growing since then and have now. 
become absolute according to recent decisions. It would bə strange 
if a father could by act inter vivos or by will apply his property to 
the payment of immoral debts, but the creditor could not in case of 
intestacy proceed against the property. It would be also strange that 
"a person should be liable for the immoral debts .of any third person 
from whom he inherits property, but not be liable for such debts of his 
ee waen He inners property from the TALON, 


F. S. SIVASWAMI ATYAR. 


_MITAKSHARA. | 
os o -ON IMPURITY. 
Where during impurity there is again a birth or death, on the 
principle that the effect recurs with the cause, there would bə again 


impurity for a period of ten days &c. It is therefore obviated by the 
author in the following text.: 


194. In‘ case of birthor death in the interval {of a prior 
impurity) one is purified after the lapseof the remaining days 
(of the prior impurity.) 


Determination in case of Concurrence of impurities. 


[1418] Whatever is the period of impurity prescribed for one with refer- 
ence to caste or age, if during that period, a birth or death which 
causes impurity of equal or shorter duration occurs, one is purified -by 
the lapse of the remaining days alone of the former impurity. And no 
seperate period of impurity need be observed on account of a subse- 
quent birth. Where however during a shorter course of impurity an 
impurity of longer duration’ occurs, purity is not gained after the 
remaining days (of the former alone). As Usanas has said, “Tf during 
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a short TAEA a long impurity occurs there is’ no purity- by ‘the 
lapse‘of the days of the former alone; but one is purified only after the 
lapse of the days prescribed for the latter. It is said by Yama also, 
“ one should conclide an impurity of long duration (which occurs lat- 
er) by the lapse of the days prescribed for the later.”” Though it is laid 
down here generally “if birth or death occurs in the interval,” where 
an impurity from death occurs during impurity from birth, purity 
is not re-gained by the lapse of the remaining days of the prior alone. 
As it is siad by Angiras, “If impurity from -déath occurs dur- 
ing impurity from birth or vice-versa, then purification should | 
be made with reference to the impurity from death and not to that 
from birth.” So in all 36 schools, “ where during impurity from death 
impurity from birth occurs, the latter expires with the former but the 
` impurity from birth can never conclude a (subsequent) impurity from 
death.” , Therefore impurity from death occurring during that ‘from 
birth is not terminated by the remaining days of the prior one. But 
impurity from birth occurring during impurity from death expires: with 
the latter. So, even in the case of one impurity from death falling 
during another impurity of the same kind, an exception is laid down in 
another Smritit to the rule that the subsequent impurity expires with 
the antecedent one “If the mother dies first and. during the impurity 
the father dies, purity is re-gained only after the lapse of the remainder 
of the days prescribed for the father but (if the contrary is the case) 
for the mother, one must observe impurity for two days ‘and a nighti’" 
The meaning is this. If the mother dies firstand during the impurity 
thus [4114] caused the father’s death happens, then purity is not.gainéd 
on the expiry of the remaining days of the prior impurity. But purifica-- 
tion should be made only after the expiry of the period of the impurity 
caused by the father’s death. Soif the mother dies during the im- 
purity occasioned by the father’s death, purity is not gained merely by 
the lapse of the remaining days of the prior impurity. But after 
completing the first period, one must pass a night and two days. So 
‘an exception has been laid down by Gautama} which is dependent upon 
‘the particular moment of time when the later impurity occurs, “if a 
night is left, by the lapse of two, and if about the. time of dawn, by the 
lapse of three.” “The meaning is this. If another - impurity occurs 


SS ee Ee SSS 

* Norn.—A different reading of this text is given in the Parasara Medhaviyam 
(Bib. Ind, Series p. 628). The word used there is ahovriddimat asauckam which 
is interpreted to mean impurity which is ue i.e. f., of longer duration 


+ Sankha. aes aa " f Gautama, XIV. 7. 
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when a night alone ofa previous impurity remains, then purity’ is 
gained after two nights after the completion of the former impurity. 
But if about dawn, i.e., if during the last three hours of the last night, 
another impurity from birth, &c., occurs, purity is gained not at the end 
of the remaining days of the former impurity, but by the lapse of 
three nights after that. It is also said by Satatapa, “ If when a 
night remains, (a later impurity arises) purity after two days (after 
the period for the original impurity), if during the last three 
hours (of the prior impurity) purity after three days.” It is pointed . 
out by him that the funeral rites are not interrupted by the concur- 
rence of impurity from birth, “If within ten days of a birth, a death 
occurs, the offering of cakes must be made on account of the 
deceased by his kinsmen. In the same way when the offering of 
funeral cakes has begun, a birth occurs, one should duly offer the 
remaining funeral cakes.” So even where there isa concurrence of. 
two impurities from death, both being of the same nature, the 
funeral rites should be performed. Sothe ceremonies of Jathakarma 
&e., consequent on the birth of a son should be performed even though 
the birth occurs during impurity from death. So Prajapati has said, 
“if during impurity, a son is born, the person who has to perform the 
ceremonies (consequent on the kirth) obtains purity for the time (when 
he has actually to perform them) and becomes (finally) pure after the 
expiry of the remaining days.” Having prescribed the impurity for a 
birth after full gestation, the author declares the impurity occasioned 
by premature delivery. 


[115] 20. In case of miscarriage, as many nights as there 
haye been months (of the pregnancy) will produce purity. 


Impurity in case of premature-delivery. Though the word sravat 
is ordinarily used to indicate the flow of liquid matter, if is here used 
to denote the dropping of both solid and liquid matter generally. Why? 
Because liquidity is possible only during the first month’and the use of 
the plural in “as many nights as there have been months” would be 
inappropriate. In case of miscarriage, as many nights as there have 
been months of the pregnancy produce purity. And this is only to the 
woman. ‘Because it is said by Vriddha Vasishia, “In case of miscar- 
riage nights equal in number to the months of pregnancy purify the 
woman, but to the man bathing alone.” The statement by Gautama” 
of impurity for three nights in the text, ‘and three days’ must be under- 





~ * Gautama. XIV, 18, 
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stood to refer to miscarriage within three months. ‘Because if is said 
by Marichi, “In case of miscarriage, according to the number of 
‘months ; at an early stage, three days in the case of the highest, 
four in the case of Kshatriyas, five for Vaisyas and eight for 
Sudras.” At an early stage, i.e., within three months. Three 
nights for the’ highest, 1.€., the Brahmin caste. And this is only 
up to the end of the sixth month. In the seventh and succeeding 
months, the same impurity should be observed as for delivery at 
maturity because delivery ofa living child with all parts fully formed is 
‘known to occur during those months, and because the word prasava 
(or delivery) is used in such a case. . iT os . 


Because it is stated, “ Within six months, if there is ‘miscarriage 
at any stage, purity is ordained for women after the same number of 
days as there have been months of the pregnancy. Beyond six months, 
the impurity prescribed for that caste obtains. In miscarriage the 
sapindas become instantly pure.” The instantaneous purity prescribed 
for sapindas must be held to refer to cases where the foetus is dropped 
in a liquid condition. The statement by Vasishtat that “On the death 
of a child below two and on miscarriage, three nights for the sapindas’’ 
refers to cases where during the fifth and sixth months the fœtus has 
become hard and solid. Because it is said by Marichi, “Up to the 
fourth .month it is called srava (flow), during the ‘fifth andsixth months 
itis called [116] patha (dropping) and after that it iş called prasuthi 
(or delivery).* The impurity caused by delivery shall be ten'days, In 
ease of srava three nights to the mother alone without any pollution to 
the sapindas. In case of patha the number of days varies with the 
number | of months of the fœtus and three nights for the father, &.” . 
From the seventh month forwards, whether the child is stillborn or 
dies after birth, the full period of impurity prescribed for birth must be 
observed by sapindas. Because it is said by Harita, “ten days for 
the sapindas whether the-child is still-born -or dies after birth.” 
‘Because also itis said by Paraskara, “if during the period of im- 
purity caused by birth, there is impurity from the death of the child 
the latter shall be counted from the delivery and shall be treated, 
like the impurity from birth.” That is ten days fom the time the 
woman was brought to bed. The meaning is that there is no offering 
of water on account of the death of the infant. Brihan-Manu also has 
said, “ When an infant dies within ten days, no impurity should be 


+ Adipurana. tł Vasishta IV, 38. 
* This sloka occurs also in Parasara III, 16. 
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observed by the kinsmen on account of the death but only on ac- 
count of the birth.” So also in another Smriti, “in the éase of one 
who dies within ten days of birth, the impurity oñ account of death 
ends with the days of the impurity observed for the birth.” By 4 
consideration of a number of texts like these, we learn that the im- 
purity to be observed on account of birth by sapindas i is not reduced. 
The text of Brihad-Vishnu that the family instantly regains purity 
‘whether the child is still-born or dies after birth is intended tò indicate 
the removal by ablution of the a caused by the death of the in- 
fant. So Paraskara has said, “ if the child dies i in the womb, impurity 
from birth shall be observed for ten days’’ because the impurity from 
birth extends to sapindas. And the text “ if the child is born alive and 
dies the kinsman becomes instantly pure” has reference tothe impurity 
from death. So also it is said by Sankha, “(In case of death) before 
naming, immediate purity.” The text of Katyayana, “af before the 
expiry of ten days from birth,-the infant “dies, purity shall be 
immediate; no impurity shall be observed on account of the death and 
no offering of water should be made” is of similar import to that of 
Vishnu. If the reading of the text of Katyayana is “no impurity on 
account of death, and no sutaka’” the meaning is that sutaka in the 
sense of anfitness for contract does not befall the [417] father, &, Or 
this isthe meaning. If within the ten days, the child dies, no impurity 
on account of the death. | If during the ten days, another birth among 
sapindas occurs, then even the impurity on, account of birth need not 
_be observed but there is purity on the lapse of the first period of 
impurity. | l 
As regards the text of Brihan-Manu, “If a child born alive dies, 
impurity from birth only, and it will be full in the case of the mother . 
and will extend only to threa nights in the case of the father, &c.,” and 
the text of Prachetas, “if a child dies after living for a muhurta (48 
minutes) the mother becomes pure after. ten days but the Gotrajas 
become pure immediately, ” the following reconciliation is to be adopt- 
ed. If the child dies after birth but before the severance of the umbi- 
: lical cord, the impurity to the father, &c., on account of birth extends 
‘to three days. The instantaneous purity is for the purpose of perform- 
ing Agnihotra, &o. Because itis said by Sankha, “For the purpose of 
Agnihotra, purity for the time by bathing. ” Where the child dies after 
severance of the umbilical cord, the full period of impurity on account of 
‘birth must be observerd by the sapindas. Because it is said by Jaimini, 
“So long as the umbilical cord has not been severed no impurity, 
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but impurity is prescribed after severance of the cord.” . The same 
thing has been pointed out by Manu* also, “In case of miscarriage, 
one becomes pure after a number” of nights equal to the number of 
months of the pregnancy,” j f 


(Here follow rules as to the purheation of women in their courses). 


The author mentions an exception based on the particular form of 
death, to the rule af impurity for ten days, &c., for sapindas. 


201 Immediately, in the case of those who have been killed 
by kings, cattle, and Brahmins and suicides. 


Exception ta the rule of impurity for ten days.. King, i.e., one 
anointed as king such as, Kshatriyas, &e. The use of the word cattle 
is intended to include all horned and 'tusked animals. The 
word -Vipra is intended to include the last caste also, The . 
sapindas of those who have been killed by these. Suicides are 
[118] those who knowingly put an end to their lives by poison 
hanging, &c. The use of the word suicides is intended to include only 
the degraded who are mentioned along with heretics and those who do 
not belong to any order of life (Yajnawvalkya, III. 6). To the relations 
of these also purity is immediate and, not after ten days, &c. ‘The word 
Anvaksha literally means ‘following the eye, 7. e., immediate. ‘So also 
Gautama} has said,“ ` Immediately i in the case of those killed by cattle, 
Brahmins, by the. kings otherwise than in battlof and those who seek 
their death by fasting, by weapons, by fire, poison, drowning, hanging 
and falling from a height.” The use of the word anger is to exclude 
those killed by negligence. The words ‘ otherwise than in battle’ are - 
used to indicate that for one killed in battle impurity should be observed 
for a day. Because it is said in a Smriti T where the reading is slightly 
different, “ For those who have died for the sake of Brahmins, for 
shose who have died for women or cattle, (% e.„ in releasing 
captured women or cattle, or in battle) or impurity (should be observed) 
for a night.” And this refers to one who subsequently dies of 
wounds received in battle. In the case of one chewed in the field of 
battle, purity is immediate. As Manul] has said, ° ‘For one who with - 


* Manu, V, 66. . Pi i : 
+ Gautama XIV, 9 to 12. 
{ In the translation of Gautama by Buhler, (Sacred Books of the Hast), the 
words otherwise than are not to be found. (They are not to be found also in the 
original Sanskrit). l 
` “ Parasara It, 29. a can "Mon, V., 98. 
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weapons-raised in battle is killed while engaged in the duty of a warrior, 
(the merit of) a sacrifice instantly accrues and the impurity ‘also ceases 
instantly.” 


is birth, Bos cause oars only when known, the author points 
out that the rule of ten. days, &c., does not apply when the information 
is received subsequently to the day of birth. 


91. In the case of one gone abroad only the remainder of 
_ the period (of impurity) should be observed. If the period has 
completely expired, (the Bingen) becomes pure by offering 
a of water. 

P. S. SIVASWAMI AIYAR. 


(to be continued) 


é 


[119] CRITICAL NOTES. 


GOPI MOHAN ROY v. DOYBAKI NUNDUN SEN, 
I. L. R, 19 C. 13. 


Power of a court to sell property beyond tts ordinary local Juris- 
diction. The provisions of the Code of Civil Procedure with respect to 
the powers of a court to execute its decree by processes intended to affect 
property beyond its jurisdiction are not as clear as-they might be, and 
in consequence of this, we find a great deal of confusion in the decision 
on the subject., With regard to suits, we have very clear statements 
in the Code as to the local jurisdiction of courts. Suits for movable 
property, not under distraint or attachment, and all kinds of personal 
actions may be instituted in the court within whose local jurisdiction the 
cause. of action arose, or ‘the. defendant resides or works or carries on 
business at the time of the institution of the suit. On the other hand, 
suits for relief respecting immovable property are to be instituted in the 
court, within , the local limits of whose jurisdiction, the property, the 
subject-matter of the suit, is situated; the only exception to this rule 
ig that where. the subject-matter.of a real action is situated, partly 
within the jurisdiction of one court, and - partly within the juris- 
diction of another court, either court is authorized to try the suit by; 
S. 19 of the Code. The specific local limits of the jurisdiction of 
courts are prescribed and regulated by the provisions of the Civil 
Courts’ Act. But when we come to the chapter on the execution, of 
decrees, we. find no such definite provisions as those-in Ss. 15 to 20 


~ 
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placing local limitations on the jurisdiction of courts. The only rule 
we have is that laid down in S. 223, which ‘enacts, first, that a decree 
may be executedeither by the court which passed ‘it, or by the court: to 
which itis transferred under the provisions of the Code, and secondly, 
that the court which passed a decree may, on the application. of the 
decree-holder, send it for execution to another court in certain cases, 
viz., (a) if the judgment debtor resides, or carries on business &c., 
within the jurisdiction of another court; (b) if he has not property 
within the jurisdiction of the court which passed the decree sufficient 
to satisfy the decree and has property within the jurisdiction of another 
court ; (c) if the decree directs the sale of immovable property beyond’ 
the jurisdiction of the court{which passed it; (d) for any other sufficient 
reason. There is no express provision for transferring the execu- 
tion [120] to another court, where ‘ delivery of possession of movable 
or immovable property has to be effected, or where property has to be 
partitioned ; these can only be taken to be included in the expres- 
sion “ for any other reason” in clause (d) of the section. Now, 
where execution cannot be effected by process within the local - 
limits of the court’s jurisdiction, is it merely discretionary with the 
court to transfer the execution to another court, within whose juris- 
diction the process has to be effected, or is it bound to do so? It will 
be observed that the word used inS. 223 is may and not shall. Is 
the rule then merely permissive? Can the court itself execute the 
decree in the cases mentioned in clauses (a), (b) and (c) of the section ? 
Can it issue processes for attachment and sale of property outside 
its jurisdiction, can, it -arrest the judgment-debtor, if he is resident 
within the jurisdiction of another court? - It evidently cannot do so, 
if its jurisdiction in execution is subject to the same local limitations 
as its jurisdiction to try suits, and the word may in S. 223 will then 
have to be read as equivalent to shall. The Calcutta High Court 
in Gopi Mohan Roy v. Doybaki Nundun Sen held that, where a court. 
in a mortgage-decree orders the sale of property beyond its juris- 
diction, it is not bound to tranfer the decree to another court to 
conduct the sale of such property, but may carry out the sale itself, 
which means, no doubt, that it has power to direct its own officers 
to publish the proclamation of sale near the property, though it is not 
within its local jurisdiction, and to effect other processes necessary to 
complete the sale there. They held that the word may in 8. 223 was 
merely enabling. This decision appears to us,/on careful consideration, 
to be incorrect. Before examining in detail the reasons given by 
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the learned judges for holding such a view, we shall make a few general 
observations which may throw light on, the proper construction of the 
section. The words of the section of the Civil Courts’ Act fixing the 
local limits of the jurisdiction of the courts are certainly wide enough. 
to coyer both suits and execution proceedings. §.10 of the Madras 
Civil Courts’ Act III of 1873 provides that, “The local Government 
shall fix, and may from time to time vary, the local limits of the juris- 
diction of any District Judge or Subordinate J udge;" and S. il 
enacts that, “The High Court shall fix, and may oon time to time 
modify the local jurisdiction of District Munsifs.” And there ara 
similar provisions in the Acts applicable to the other provinces. 
[121] It could hardly have been intended that the local jurisdiction of 
courts in execution should be different from their jurisdiction in suits. 
There is no reason for making such a distinction. We may add, also, 
that this also has been the yiew generally adopted by the courts, at least 
except in the case of a sale of immovable property ordered by the 
| decree. Thus in Rango Jairam v. Balkrishna Vithal, '1 Sargent C. J. 
and Nanabhai Haridas J. held that a court in execution of its deeree 
gannot attach salary due to the defendant, within the jurisdiction of 
another court, where the defendant’s place of residence is, also within 
the jurisdiction of the latter court. The learned judges relied ona pre- 
` vious decision of West and Nanabhai Haridas JJ „in which West J 
said, there is not any provision in the Code of Civil Procedure, 
enabling the subrodinate Judge to exercise authority and issue orders 
and execution to a disbursing officer residing without his local jurisdic- 
tion, in ọrder to obtain satisfaction ofa decree against a judgment- 
debtor, who also is beyond his local jurisdiction.” Soin Maseyk v. Steel 
£ Co., ? Petheram C.J. observed, “ If it is a money decree, the officer | 
of the court has to attach the property in accordance with the provisions ` 
of the law,.. .....,...and in doing that, his power would be limited by the 
territorial, jurisdiction of the court of which he is an officer.’ The 
learned judge apparently took the same view with regard to execution by 
delivery of property, see p. 668. In Obhoy Churn Coondao v. Golam 
. Ali,3 Pontifen andField JJ. held the same view and observed that S. 18 
of the Bengal Civil Courts’ Act VI of 1871, limits the territorial 
jurisdiction of District Munsifs in execution proceedings, in the same 
Way as it does in suits; see p. 412. §S. 256 of the Procedure Code . 
recognises the principle that the power of the court to attach the 
ene 


1- (1887) L L. R. 12 B. 44. 2. (1888) I. L R. 14. 0. 661 at 669 
o. 3, (188) IL. R. TO 410 
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judgment-debtor’s property or to’ arrest him does not exist where the 
property or the judgment-debtor is not within its local jurisdiction. 
Although, therefore, the words of S. 223 might be clearer, there is little 
doubt that a court has no power in order to execute its decree, to arrest 
the judgment-debtor, or to attach his property beyond the limits of its 
territorial jurisdiction ; and clauses (a) and (b) of the section cannot be 
read as meaning that it is merely discretionary with the court to send 
the decree for execution to another court, and that it may itself order 
the arrest or £122] attachment if it deem fit. And the same remark 
applies to delivery of property, making partition and other instances 
comprised in clause (d). We do not say the word may was used with- 
outan object. There isno doubt adiscretion' to be exercised by the 
court under the section: for although the defendant may reside within 
the jurisdiction of another Court, there may be plenty of property be- 
_ longing to him within its own jurisdiction, which it is open tothe decree- 
holder to attach, andit will bea proper exercise of discretion, in such 
cases, to refuse to send the decree for execution to another court, which 
is probably sought only in order to harass the judgment-debtor 
by arresting him, or again a court may refuse to exercise the 
discretion under clause (b), if it is satisfied that an attempt ought 
to be made to execute the decree by attachment of property 
within its own jurisdiction, although it is quite possible that such 
property may after all turn out to beinsufficient. And in cases 
coming under clause (c) a court may similarly insist on the property 
within the jurisdiction being sold before transferring execution. 
We may observe thai under the old Procedure Code, a decree 
could be transferred for execution to another court only when “it 
cannot be executed within the jurisdiction of the court whose duty 
it is to execute the same, see S. 284 of Act VIII of 1859. There 
certainly is therefore a discretion to be exercised by the court under S. 
223, which is indicated by the use of the word may ; first, the court 
has to determine whether the conditions in clauses (a) to (d) exist in 
the case, secondly if the conditions do exist, whether the transfer of 
the decree to another court is unnecessary or inexpedient, because the 
decree may be satisfied by process within its own jurisdiction. But 
there is no discretion, we submit, where itis impossible to satisfy 
the decree by process within its own territorial jurisdiction, to issue 
process itself outside such jurisdiction. This has really never been 
denied with regard to processes to arrest the judgment-debtor, or attach 
and sell the property not directed to be sold by the decree, which fall 
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within clauses (a) and (b) of S. 223 or processes for delivery of immov- 
able or moveable property orfor the partition of property which are 
intended to be covered by clause (d). If then, a court has no jurisdiction 
to issue execution itself in all these cases, and the word may must with 
the reservations already pointed out, be taken to be equivalent to shall, 
itis not permissible to put a [4 23] different construction on it as applied 
to clause (c) alone. We shall now return to the arguments that induced 
the learned judges who decided the case under notice to adopt a different 
construction, and in doing so we shall also advert to the earlier decisions 
_ on‘the subject, which, so far as we are aware, are all of the Caleutta 
High Court. 


In Kally Prosonno Bose v. Dinonath Mullick, 1 Couch C.J, Jackson, 
and Mitter JJ. held, that where the major portion of an estate was 
situate in the Nuddea District, and a small portion in the 24 Pergan- 
nahs, but the whole was registered as one revenue-paying estate in the 
former, “ for the purposes of attachment and sale in execution of a 
decree, it mustbe considered as wholly situated in Zillah Nuddea,’” 
and a sale by the Nuddea court of the whole estate was therefore 
valid. The main reason that led the learned judges to this conclusion 
was that “ selling the estate in parts would greatly lessen the price 
that could be got for it, to the injury either of the decree-holder or the 
judgment-debtor, but, possibly to the benefit of speculative persons.” 
The sale it should be noted was not in pursuance of a mortgage and 
not directed by the decree. This decision is very much relied on in 
later cases as we shall see, and is based chiefly on convenience 
and supported only by doubtful reasoning. It was followed in Gunga 
Narain. Gupta v. Aununda Moyee Burrooanee,* the facts of which were 
similar. It was however followed in Syud Nawab Ala v. Shaikh Uzir 
Mahomed, 3 a decision under Act VITI of 1859, Birch J., holding that a 
court had no power, in execution, to sell. property outside its local juris- 
diction. It would appear that the property sold was partly within, and 
partly without, its territorial limits. There is nothing to show whether 
the sale was directed by the decree itself or was in pursuance’ of an 
attchment for a money-decree. The proposition that the sale was ultra 
vires was treated by the learned judge as perfectly clear. He observed, 
“The view of the law propounded by the Subordinate Judge is so 
manifestly erroneous that it requires no reputation.” 





1, (1878) 11 Beng. D.R. 56. 2, (1883) 12 0. L. Be 404, 
8. (1875) 23 W. R. 238, 
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In Unnocool Chunder Chowdhry v. Hurry Nath Koondoo 1‘ the 
court laid down that the ruling in Kally Prosonno Bose v. Dinonath 
Mullick is applicable only wherea single estate is situated in two 
different districts, and there is no court having jurisdiction [424] over 
the whole estate, which could sell the whole, and that therefore: 
where it is situated within the limits of two Munsifs subordinate to 
the same judge, one of the Munsifs cannot sell the whole, and that the: 
proper course in the cases is to transfer the execution to the-court’ of 
the judge; these learned judges relied on Syud Nawab Ali v. Shaik 
-Uzir Mahomed, 2 in support of the distinction drawn by them. In 
Obhoy Churn Coondoo v, Golam Ali, 3 Pontifex and Field J.J. laid 
down thata court has no jurisdiction to sell property beyond its 
territorial limits and that S. 18 of the Bengal Civil Courts Act VI 
of 1871 applies to execution proceedings equally -with suits. Their 
lordships seem to have considered the rule to be one of -universal 
application, though in the particular case, they had to deal-only with a 
money-decree.- The next case of importance is Shurroop Chunder Gooho 
v..Ameerunnissa Khatoon, * Field and O’Kinealy, JJ. held that when a 
court tries under S. 19 of the Civil Procedure Code a suit-on mortgage, the 
mortgaged property being a single revenue-paying estate, situated partly 
‘within its jurisdictior and partly in another District and directs by its 
decree, the sale of the whole estate, -it has power In execution to 
sell the whole estate including the portion situated beyond its jurisdiction. 
The decision is based on Kally Prosonno Bose v. Dinonath Mullick5 and 
.on 8. 19 of the Procedure Code, which-they say introduced a change 
in the-Code.. The learned judges say that S. 19 “has been accepted as. 
applicable to execution proceedings,” although no prior decision 
maintaining this construction of S. 19 is referred to. It should -be 
noticed that the case relied on by the learned judges, viz., that of Kally 
-Prosonno: Bose. was itself not one of a sale in pursuance of a mortgage- 
decree, and they evidently intended to’ accept the ruling therein in its - 
entirety, for if S. 19 is applicable to execution proceedings, a court will 

be empowered to sell property outside its territorial limits, in the case | 
of money decrees, quite as much as in mortgage-decrees. But if this is 
the basis of the jurisdiction,.we cannot see why the power to sell pro- 
perty beyond the local limits should be confined to cases where land 
situated within, and that situated without, the jurisdiction, form one 


1. (1877)2 ©. L.R. 384. 8. (1881) I. L. R. 7. C, 410. 

- 2.. (1875) 23 W. R. 283. -` 4, (1882) I. L. R. 8 C. 708., 
<. B, (1878) 11 Beng. L. R. 5628; C. 19 W. R. 434. 
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entire revenue-paying estate. They say, “The case, of-course, would 
be very different, if the property consisted of different Taluqs, or 
different revenue-paying estates,” This distinction was however not 
[125] adopted in Kartick Nath Pandey v. Tilukdhari Lall,| to which - 
we shall refer later on. In Ram Lall Moitra v. Bama Sundari Debia?, 
Prinsep and Grant JJ. again held that a District Munsif in execution 
could sell property partly within his limits, and partly within the 
jurisdiction of two other Munsifs, although there was a District Court 
having jurisdiction over the whole property, to which the execution 
could be transferred. The learned judges refused to accept the restric- 
tion placed on’ the rule in’ Kally Prosonno’s case by the decision in 
Unnocool Chunder Chowdhry v. Hurry Nath Koondoo,’ although they 
agreed the most proper course in such cases would be to send the decree 
for execution to a court having jurisdiction over the whole estate. 
The decree in the case so far as can be seen from the report, 
appears to have been a simple money decree. Up to the time of 
this decision, no distinction appears to have been drawn between 
a sale directed by the decree in a mortgage suit and a sale in pur- 
suance of an attachment ‘for ‘a simple.money-decree. The rule 
in favor of a court’s power, to sell property beyond .its local jurisdic- g 
tion was propounded on grounds of convenience, and was sometimes 
attempted to be limited to cases where`the whole was one revenue- 
paying estate and sometimes also to cases where there was no court 
having jurisdiction over the whole, although these distinctions do not 
' seam to have always commanded approval..On one occasion, Ghose J. 
invoked also-8. 19 of the Procedure Code as extending the jurisdiction 
of the courts in execution proceedings, oe his own judgment was: not 
quite consistent with this view. 


In the next important case on the question, we find that the right 
to sell property beyond the local jurisdiction of the sour is maintained 
on different grounds and the authority of the previous decisions is im- 
peached, including that of Kally Prosonno Bose. The case we refer to 
is Maseyk v. Steeld Co., 4 decided by Petheram C. J, and Ghose J. 
The learned Chief Justice said with regard to the decisions, upholding 
the'right to sell property without the limits of the court in money- 
decrees, that he was not prepared to accept that’ ‘view of the law, and the 
exception grounded on the whole property being one for purposes of the 
payment of revenue is objected to by Ghose J.; and we may observe 


1. (1988) I'L. B.160.167.. 3. (1877) 20/L. R. 884. ` 
2. (1885) I. L. R. 12 O, 807. 4, (1887). I. L. R. 14 O. 661. 
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_ that: throughout the judgments of, both the learned judges the 
necessity of territorial jurisdiction in the executing court is admitted 
[126] and they both place the right to sell property ‘beyond the jurisdic- 
tion in pursuance of a mortgage- -decree directing its sale on an excep- 
‘tional footing. The ratio decidendi is slightly different in the judg- 
ments of the two learned judges. The learned Chief Justice says that 
a, decree directing a sale to enforce a mortgage is practically a decree for 
specific performance, see pp. 668, 669. Now it is an undoubted pro- 
position of law that in suits for specific performance, the locality of the 
property involved in the suit is immaterial for purposes of jurisdiction, 
because the court is not asked to deal with the property, but only. 
`- 'to direct the defendant to doa particular act, -although, that act may 
have reference to certain property. All that is prayed for may be secured 
by the personal obedience of the defendant. But we submit it is tolerably 
clear that a decree directing the sale of. mortgaged property is not a 
decree of this kind. It deals directly with the property itself, and on 
the other hand does not command the defendant himself to sell it. 
The learned Chief Justice goes on to say that when a court sells 
property, it does no more than direct specific performance. But the 
application with which his lordship was dealing was not even a mere 
order to sell, but one. to set aside a sale completed by the 
court. ‚The judgments of both judges proceed also on the ground 
that §. 19 which authorises the institution of a suit on a 
mortgage in a court, although part of the property ‘mortgaged 
may not be within its territorial jurisdiction justifies also the sale of 
the whole property by the court. But S. 191s an exception to the rule 
of terřitorial jurisdiction introduced in express ‘terms with regard only 
to the institution of suits; if it were intended to apply to execution 
proceedings, care would certainly have been taken to say so; on the 
other hand to make it clear that it was not so intended, clause (b) of 
S. 223 has been expressly enacted, We have already attempted to show 
that the construction put on that clause by the Caleutta High Court is 
not correct. To strengthen the argument based on S. 19, the learned 
‘judges refer to Form 128 i in Schedule IV. of the Procedure Code ; which 
gives the form of the decree in a mortgage-decree. It directs the sale of 
the property mortgaged by the officer of the court. But there is nothing 
to show that the form was intended to apply to all cases. It appears to 
be meant for cases where the mortgaged property is situated ‘wholly 
within the jurisdiction of the court t.e., the large majority of mort- 
gage-decrees. [427] Mr.. Justice Ghose says that a court which hag | 
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power to sell, though part of the property is beyond its local jurisdic- 
tion. We have already examined all these propositions. except the last. 
- With regard to the: last, it is enough to say, if the sale is made by 
another court, we cannot see what difficulty there can bein complying 
with the provisions of §. 88, seeing that all the necessary directions 
for the application of the sale proceeds will be fully set forth in the 
decree itself. 


NOTES OF ENGLISH CASES. 


Greenwood v. Sutcliffe, 1892, I Ch., 1. Tender—-Gonditional 
tender—Tender under protest. In this case it was?held that. though 
a conditional tender is not an effectual tender in law, a tender 
under protest is quite right, A man has right to tender money 
reserving all his rights, and such a tender is good,provided he-does not 
seek to impose conditions. - Accordingly where a mortgagor tendered 
to a mortgagee in possession the amount due according to an account 
made by him from documents furnished by the mortgagee, stating at 
the same time that he could not admit the correctness of the mort: 
-gagee’s accounts, and the mortgagee refused to accept the sum tendered 
without admitting the correctness of the mortgagor’s accounts, held that 
the tender was good and’ that the mortgagor was entitled to accounts 
for the purpose of showing whether it was sufficient in amount. If 
tender is found insufficient then an ordinary decree for redemption 
should be made and the mortgagee should not be deprived of his costs 


Sartoris v. Sartoris, 1892, I Ch., 11. Will—Determinable life 
interest — Receiving order—Bankruptcy Act. The decision in this case 
depended upon the construction of Ss. 9, and 70, (46 & 47 Vict. Ch. 52). 

~Where a receiver was appointed under these sections after the presen- 
tation of the bankruptcy petition and before bankfuptcy, it was held 
that though such order of appointment does not vest the income-of the 


property in the receiver, yet it becomes payable to him and he is solely 
entitled to receive it. 


_ Nuttall v. Hargreaves, 1892, 3 Ch., 23. Patent—Validity—Pro. 
Jahal Specification— Variation from eae TA Sspecthication—Nature 
of invention—Patents, Designs. and Trademarks Act. This case depended - 
on the construction of 8. 5, sub sec. 3, 26 of (46 & 47 Vict. Ch’ , 57). It 
was held that it was.an essential . condition of a good patent. that the 
provisional specification should describe the real nature of the invention 
80'a8-to identify it with’ the invention described in the complete. specifi- 


; 
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cation. If the invention described in the two specifications is not the 
[429] same the patent is bad. The patentee need not go into details 
_ in the provisional specification. It is sufficient.to describe the nature 
of the invention, but the nature of the.invention there described must 
be the nature of the same invention as: that to whieh the compel 
specification relates. e 


Phillips v. Low, 1892, I Ch., 47. Will—Devise of house with 
` windows to one and of land adjoining to another—Right of light to 
windows. Where a testator being seized in fee, in possession of a 
house with windows and of an adjoining field over which the right of 
light required for the windows pass, devised the house to one and the 
field to another, it was held that the right to thelight over the field” 
passed to the devisee of the house and that-the devisee of the field was 
not entitled to block up the windows of the house on the ground’ that 
the lights were an essential and necessary part-of the house. 


National Permanent Mutual Benefit Building Society v.Raper, 
1892,I Ch., 54. Practice—Mor igage—Foreclosure absolute—Receipit of 
rents after day fixed tor redemption—Form of affidavit. It was held in 
this case that, when a mortgagee receives rents after default has been 
made in payment of the principal .and interest on the day fixed for 
redemption, but before the affidavit of such default is sworn, an order 
for final foreclosure will nevertheless be made without any further 
account. A further account is only necessary where rents have been 


received panos the day fixedfor redemption. 


iintay- v. ` Duke of Athole. 1891, Ap. Cas. 629, Easement—Servi- 
tude— Right of way for purposes of sport—Scotch Law, constitution of 
right, In order to found a prescriptive right of servitude according 
to Scotch Law, acts of ‘possession must: be overt, in the sense, that they ` 
must in: themselves be of such a character, or be done under such 
circumtances, as to indicate-unequivocally to the proprietor of the. şer- 
vient tenement thefactthat arightis asserted and the nature of the right. 
The proprietor who seeks to establish the right cannot avail himself of 
. any acts of possession in alieno solo, unless he is able to show that 
they either were known, to its owner, or to the persons = whom he en- 


` trusted the charge of his property. 


-en therefore it appeared from the evidence that the use of a 
way was made in such circumstances that it was not likely to come, 
and in point of fact never came, to the knowledge of the respondent or 


VOL.: Il. {HE MADRAS LAW JOURNAL., 127 


his ‘predecessors, Held that such an assertion of the right of way as. 
the-case required has not been proved. | 


Attorney- General y. Emerson, 1891, Ap. Oas. „ 649. e 
Several tidal waters—Foreshore of the sea—Owenship of soil—Hvidence 
_- Preswumption—-Grant by crown of several fishery. Prima facie the 
crown is entitled to every part of the’foreshore of the sea between high ~ 
and low water mark. 


[130] . The defendants were possessed of a — pho over 
a part of the foreshore and though a grant of the foreshore between 
high and low water mark admittedly would not of itself convey the right 
to a several fishery over it and though a several fishery might be 
granted independently of the ownership of the soil over which it is 
exercised, yet the ownership of a several fishery is evidence of the owner- 
ship of the soil. | 


Alleroft v. Lord Bishop of London, 1891, Ap. Cas 666. —Ec- 
clesiastical law —Public worship regulation— Bishop’ s discretion to stop 
‘proceedings on representation —Refusal or excess of gun -isdiction—M anda- 
mus. The decision turned upon the construction of Ss. 8 and 9 of 37 & 
38 Vict. Ch. 85. 


© ` Where under the statute the:bishop had to pass an order “ after 
considering the whole circumstances of the case” held that whether the 
‘reasons he gave were good or bad, the bishop having considered all 
the- circumstances which appeared to him honestly exercising his 
judgment, to- bear upon the particular case, his reasons could not be 


reviewed. 


Ee parte Portingell, 1892; I. Q.B. 15. Where the Licensing Act . 
1872, required that written notice of an intention to oppose the renewal 
of a license should be ‘served on” the holder of the license not less 
' sthan 7 days before the annual licensing meeting, it was held that such 
notice need not beserved personally on the holder of the license and. 
‘that it was sufficient if the notice was left with a servant on the licens- 
‘ed promien and came to the hands of the license-holder in due time. 


. Hargreave v. Spink, 1892, I. Q. B. 25. In this case, the defend- 
ants who were jewellers bought jewels (afterwards found fo be stolen 
property) bona fide, from a person who, ‘brought them to their business 
premises for sale and under stich circumstances as would entitle them 
to keep the stolen property, if the sale to them was made in market 
overt. The purchase was effected i in a show- room upstairs, to. which 


al 
~ 
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access could only be obtainéd by the permission and invitation ‘of the’ 
defendants or their servants in the shop. It was -held that such a show:: 
` room which was to be. approached only by passing behind the counter 
in the shop and with the permission of the defendants or their Servants, 
cannot be called a shop and that a certain elemeént of publicity is requir- 
ed in the transaction to bring it within the principle of a sale in market 
overt. Held also (obiter dictum) that the custom of market overt i in 
London does not apply where the shop-keeper is the purchaser, and 
not the seller ofthe goods, the goods in such a case neither being ‘ put 
there to sale’ nor ‘ exposed publicly to sale, for these expressions point 
to goods placed in the shop by or with the consent of the shop- keeper 
for sale to: all comers prepared to buy. . 


[431] The Queen v. Blenkinsop, 1892,.I. Q. B, 43. In this case, . 
the overseers ‘of a parish, owing to a mistaken belief that a Railway 
Company occupying land in the parish had been incorrectly rated at 
their full net annual ‘value, sent a demand note for one-third only of 
their full share of the rate to the company ; and the company paid no 
more than such third for four successive years. In the fifth year the 
then overseers discovered the mistake, and sought to tecover from: the 
company the unpaid two-thirds of the four preceding years. Held that 
the money sought to be recovered: was arrears within the meaning of 
S. 11 of 17 Geo. 2, Ch, 38, and that the overseers were not estopped from 
recovering it by:reason of tHe delivery of the incorrect demand notes, as” 
the non-demand of the two-thirds was not an allowance in account, the 
money not being allowed but merely not Ba: Shyning v. Green- 
wood, 4 B. & C. 218 distinguished. 


Castlegate Steamship Company Limited v. Samo 1892, 
I. Q. B, 54. By the terms of. a rages elt in which the port of. dis- 
charge was specified, the cargo was “ to be discharged with all despatch 
as customary.” Held by Wright J.,. that the charterer was bound to ` 
discharge within the customary time except so far as delay may have 
resulted from impediments arising out of the custom or practice of the 
port itself and that therefore he was liable for delay caused by a strike 
of labourers at the port, since such strike in no way arises from the 
custom or practice of the port, but that he was not liable for. delay 
arising from the default of the dock- -company since the slackness of that 
company was habitual and well- known. i 


; Hedley v. The Pinkney and Sons Steamship Company, 
Limited, 1892, I. Q. B; 58. The question ‘in this . case was..whether,. 
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apart from the Merchant Shipping.Act, the owners of a ship were liable 
for the negligence of the captain with regard to-the safety of one of the 
crew. Held by the Court of Appeal that the basis of liability in such 
a case is that the master is liable for the negligence of his servant, that 
therefore the plaintiff must first show that the captain is the servant 
of the owner, that it was clear that the captain andthe seaman were 
both servants of the same owner, employed in the same operation, (7.c.,) 
fellow-servants engaged in a common employment and that, the 
common law of England being that, where fellow-servants are engaged 
in a common employment, whether one is inferior to the other 
whether oneis bound to obey the other or not, the master is not liable 
for the injury occasioned to the one through the negligence of the 
other, the owner was not liable for the injury occasioned to one of the 
crew, by the negligence of the captain. 


[132] Grant v. Anderson & Co., 1892, I. Q. B. 108. In this 
case, an agent was employed in London by a firm of manufacturers in 
Glasgow to procure orders for them on commission. The agent kept an 
office in London the rent of which he paid himself, his duty being’ to 
recelve and transmit orders to the defendants at Glasgow but not to 
conclude contracts for them except upon express instructions. Held by 
-the Court of Appeal that the defendants did not carry on business and 
had no place of business in London. 


NOTES OF INDIAN CASES. 


Burjorji Patel Dorabji v. Dhunbai J. L. R. 16 B. 1. In this case 
Telang J. considers various questions of importance. A purchaser in 
execution of a decree, of property which had been settled by the judg- 
ment-debtor on trustees for his benefit during his life and after- 
wards of his wife and . children, sued for a declaration of his right to 
the property and for setting aside the deed of settlement as in fraud of 
creditors. Telang J. held that Art. 95 of the Limitation Act did not 
bar the suit as the prayer for setting aside the deed was merely ancillary ` 
to the prayer for a declaration of the plaintiff's right to the property. 
He held further that as the settlor could not sue to set aside the settle- 
ment which bound him, the plaintiff who merely purchased his right, 
title and interest could not sue to set aside the deed. A more 
important proposition laid down by the learned judge was, that the 
suit not having been brought on behalf of all the creditors the plaintiff 
was not entitled to a decree that the deed was void. The English 

17 i 
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authorities cited by him support the conclusion arrived at by him. It 
seems to us that under S. 53 of the Transfer of Property Act, any one 
of the creditors defrauded by the alienation may bring a suit to set it 
aside. Is he bound to set it aside as a plaintiff? S. 276, C. C. P. de- 
clares alienations pending an attachment void as against claims under 
the attachment. But S. 58 of the Transfer of Property Act says that 
alienations in fraud of creditors may be avoided by them. If without 
setting aside the alienation the creditor merely purchases the alienor’s 
interest he merely stands in the alienor’s shoes and the alienee-has a 
valid title against both. But.can it not be said that though the 
alienor ‘had no interest so far as he is concerned, yet as regards the 
creditor he has an interest which when attached and sold. will pass the 
entire property ? In this view the creditor need not sue to set aside 
the alienation but it is sufficient if the proceedings indicate an 
intention on his part to avoid the alienation. Another. question 
suggested but not answered by the judgment is, ‘can an alienation in 
fraud of creditors, be set aside at the instance of a subsequent creditor 
of the alienor ? 


[133] Ramchandra: Pandurang Naik v. Madhay Purushottam 
Naik, I. L. R., 16 B. 23. If the appellant who has not retained a 
pleader, does not appear when the appeal is called on, it is clear that 
the judge, is entitled to dismiss the appeal for default. If the appel- 
lant is represented by a pleader, and tbat pleader fails to appear, the 

-course is equally clear. It seems to us that the learned judges of the 
Bombay High Court are also right in saying, that if the pleader merely 
states that he is unprepared to go on, the judge cannot treat it as a 
default of appearance. We think that the Calcutta Court is wrong in 
holding the contrary ‘view in Shibendra Narain Chowdhuri v. Kinoo 
Ram Dass, 1- Suppose the party appears in person and declines to argue 
the appeal: In such a case there cannot be said to be-a default in 
appearance within the meaning of S. 556, for the section merely requires 
that he should attend. Similarly it appears to us that if the pleader 
alone attends, and does not decline to appear, but refuses to argue the 
appeal the judge cannot treat it as a default either. The practical 
difficulty arises in drawing the line between a refusal to appear for the 
party or declining to argue the appeal, and a’ mere expression of unpre- 
paredness to go on with the appeal. It is often times a mere question of © 
fact and differences of opinion among judges seem to arise by their not 
keeping the distinction clearly in mind. 

i. (1886) I. L. R. 12 C. 605. . 
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The second question discussed by Birdwood J., is one that arises 
frequently. We cannot see how the dismissal of an appeal for default 
can.be regarded as a decree i. e., an adjudication upon a right claimed 
or defence set up (S. 2, C. C. P.). It appears to us that the decisions 
in Nand Ram v. Muhammad Bakhsh,1 and Kanhai Lal v. Naubat 
Rai,? are right. We cannot accept the decisions in Ablakh v. Bhagiratha,8 
and Peramanayagum v. Kunnummal,4 as correct. An order rejecting 
a plaint is called a decree not as illustrating the scope of the definition 
of a decree, but by special mention. 


Apaji Narhar Kulkarni v. Ramchandra Ravji Kulkarni, I. Li. 
R. 16 B. 29. The decision of the Full Bench in this case is of great 
importance. That a son cannot sue for partition his grandfather or 
his paternal uncles during the lifetime of his father is not a conclusion 
which will be welcomed by the Hindu public. The development of 
Hindu Law in the direction of individual property will receive a check 
from this decision. If the son has an interest in his father’s or his 
grandfather's property, if his interest in the paternal estate can 
be attached and sold by his creditor it is but a logical extension of the 
principle to hold that he can sue for partition his uncles during his 
father’s lifetime. [138%] It would have been agreeable if the majority 
could have found their way to the conclusion arrived at by Telang J. 


But there is one aspect of the matter which does not seem to have . 
engaged the attention of the judges. The reasoning of the majority 
does not lead us to expect them to hold that one of two nephews cannot 
sue his uncles for partition of his share even after the death of their 
father. The Bombay judges do not say that they deny the right of 
partition to the son, because the father and son constitute together one 
unit as against the uncles and that partition is allowable only among, 
the several units. | 


The rule that partition is not per capita but only per stirpes 
suggests that each branch constitutes a unit of the family entitled to 
an equal share with the other units. It may well be that there 
can be no partition among the component parts of each unit until the 
several units have been divided inter se. If this is the correct view of a 
joint Hindu family, then apart from the reasoning of the Mitakshara or 
the interpretation of the particular passage considered by the learned 
judges, it follows that.the decision of the majority is only "n application 


1. (1880) I. L. R. 24,616. ` 3. (1887) I. L. R. 9. A. 427. 
2. (1881) I. L, R. 8 A. 519. _ 4..(1891) I. M. I. J. 385 
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of a more general rule. Such a conclusion would practically obviate the 
difficulty of a compulsory partial partition of the kind dealt with in 
Manjanatha v. Narayana,! leading to complications with respect to the 
allotment’ of shares among the nH members on a So pronnont 
partition. 


Gunga Pershad v. Jawahir Singh, I. L. R. 19 ©. 4. The 
Caleutta High Court in this case overruled its decision in Hart v. Tara 
Prasanna Mukherji,? that where a decree-holder mortgagee with the 
leave of the court purchases the mortgaged property at ‘a regularly 
held court sale, for a low pricé he stands in a position distinct 
from that of an ordinary purchaser and is bound to give credit for 
the real value of the property. That decision proceeded on the 
ground that in'such a case the mortgagee stands in a fiduciary position. 
This would be quite true if the sale were a private sale conducted ‘by a 
mortgagee with a power of sale, but how can he be in a position of trust 
with reference to a sale conducted by a court whose permission he 
gots to bid? In the particular case the question arose as between the 
mortgagee decree-holder who claimed to proceed against the mort- 
gaged properties of the judgment-debtor fox the surplus of his debt 
and other money decree-holders whose available properties were 
diminished by his so doing. In Sheonath Doss v. Janki Prosad Singh,8 
the rule was held inapplicable when the mortgagor alone disputed the 
/ sale. The Privy Council in Mahabir Pershad Singh v. Macnaghten,4 
[135] disagreed with the view taken in the case in the 11th volume 
and held the mortgagee when he obtains leave to bid stands exactly on 
the same footing as any other bidder. The Privy Council rule has now 
been adopted by the court in its entirety. 


Gudr Koer v. Bhubaneswari Coomar Singh, I. L. RB. 19 C. 19. 
In this case, Macpherson and Ameer Ali JJ. held where there is no 
_ provision in a mortgage deed for payment of interest after the date fixed 
for payment of principal, the mortgagee is not entitled to interest after 
the due date, except as damages, and a suit for it is not sustainable after 
6 years from the due date under Art. 116 of Schedule II of the Limit- 
ation Act; and as the suit was not brought in the case within 6 years. 
from the due date, the mortgagee could not claim a charge for.the 
amount of the damages on the mortaged property. The learned judges 
declined to decide the question whether, if the claim had not been 
barred ky limitation, the plaintiff might not have been entitled to a 
ee ee 


1. (1882) I. R. 5 M. 362. 8. (1888) T. L. R. 16 ©. 182.. 
2. (1885) I. L. R. 11 C. 718. . (1889) I. L. R. 16 Ç. 682. 
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charge. It seéms: to: us, this is putting the cart before the horse. 
The first question for determination appears to be whether the plaintiff 
was, entitled to a charge for interest post diem, for if he was, the suit 
would not be barred under Art. 132, Schedule II of the Limitation Act. 

_On the puestion whether there is a charge for interest post diem, see 
Critical Notes on Sri Niwas Ram Pande v. Udit Narain Misr 


Preonath Karar v. Surja Coomar Goswami, I. L. R. 19 C. 26. 
“Where a person who as executor is entitled to dispose of certain 
property but as beneficial owner is incompetent to do so either in whole 
or in part, disposes of it and receives full consideration from the vendee, 
the law will uphold the sale and will not set it aside on the ground that 
the executor did not deseribe himself in the sale-deed as executor, or 
purport to act gud executor. The act he did he had the power to do. 
He was competent to receive the sale proceeds. It would therefore be 
inequitable to the vendee to lay hold of defects in the mode in which he 
did so to pronounce it null and ‘void. In a similar case Corser v. 
Cartwright, 2 Lord Cairns observed “ But then Ifind that he himself - 
is an executor of the testator, that he himself is the person who ought 
to hold assets impressed with the liability to satisfy debts and legacies, 
I find therefore that assefs which ought to be applied to the payment 
of debts have come into the hands of an executor, and that he has given 
a receipt for them. Therefore; on the one hand, the mortgagees have got 
the legal estate, and on the other hand they have gota receipt from the 
proper person for money which ought to be applied to the payment of 
debts and legacies. That being so, it appears to me that there title is 
entire and complete.” 


[136] MISCELLANEOUS. 


Suspension of sentence :—Courts have no power to suspend sentence 
except for short periods pending the determination of motions or con- 
siderations arising in the cause after verdict. Indefinite suspension 
during good behaviour of defendant is an exercise of pardoning power 
not possessed by the courts, U. S. v. Wilson, 46 Fed. Rep, 748.— 
Harvard Law Review. - ; 


The Indian Law Reports:—We cannot understand why the 
reports of cases in the Indian Law Reports are delayed for six months 
or more after the judgments are delivered. Take any number of the 

| : 
}. (1891) 1M. L.J. 528. | 2. (1875) L. R, 7 A. L. 781. 
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Indian Law Reports and the truth of this remark will be apparent. 
The reports in the Allahabad series seem to be delayed often times for 
more than a year. 


It appears to us. that if the judgments are worth reporting at all it - 
is the duty of the reporters to report themas early as possible after 
they are delivered. - The publication of the reports is partly for the 
- guidance of subordinate courts. Will not their early publication reduce 
the number of erroneous decisions passed by the Subordinate tribunals? ` 
Much needless litigation may be prevented which will otherwise be 
carried up to the High Court for a decision on question, already dealt 
with in judgménts too tardily reported. It is difficult to see the cause 
of the delay, more especially as it seems to be -possible for the reporters 
in England to publish the judgments of the English courts within two 
or three months after they are delivered.. We hope that this matter 
may receive the attention of the Government of India to whom alone 
the reporters seem to be answerable. | 


a 


THE FUNCTIONS OF APPELLATE COURTS. 


[4 37] Junior advocates are often confused by apparently contradic- 
tory views enunciated from the Bench regarding the powers and 
duties of a court sitting on appeal against the decision of a Sub- 
ordinate court. They are sometimes told that, before they can 
call upon an appellate court to interfere with the decision of an 
inferior tribunal, they should not merely satisfy the appellate 
authority, that the decision appealed against is not well-reasoned 
or consistent with all the ascertained facts or probabilities of 
the case, or that the evidence has- not been weighed according to the 
most approved judicial method, but that they should show that the 
decision is wrong and unsustainable, and that the appellate “court 
cannot and ought not to examine the evidence, as a Court of First 
Instance. But when the j udges are asked not to disturb a judgment 
on the ground, that, although it cannot be shown to be right, if has 
not be shown to be wrong by the party appealing, they are met by 
the retort that it will not do for a court of justice to look at a case 
in that ight, and that before confirming a’judgment in appeal, they 
(the judges) must be satisfied that, on the evidence in the case, the 
decision is right; sometimes they decline to hear argument on any 
point not raised in the court below, because the lower court could 
not be said to be wrong in not considering that point, and sometimes 


t 
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they tell the party raising such an objection to an appeal, that if the 
decision is wrong, it would be absurd to confirm it, on the ground : 
thatthe purty failed to urge his point at the earlist opportunity. 
These contradictory ` opinions are expressed possibly owing to the 
exigencies of so-called substantial justice in individual cases. But 
in the interests of: judges and litigants alike, it would be well to 
have some clear and settled notions as-to the real province of an 
appellate tribunal, and the functions that it is called upon to 
[138] discharge. We propose very briefly to refer to the provisions of 
the Code of Civil Procedure that have a bearing on the subject, and to 
the opinions deliberately expressed on it by the courts. 


At the outset, it would be well to remember that the question of 
the functions of an appellate court, how far it is bound independently to 
investigate and pronounce upon the questions in dispute in,a case, 
must be distinguished from the right of one of the parties in a case, to 
adduce fresh evidence, or to urge new contentions in appeal, which he 
failed to do in the first court. An appellate court may be bound, ac- 
cording to law, to examine and sift the evidence for itself, and to come to 
a conclusion of its own regarding the merits of the particular dispute, like 
an original court, and not merely to see whether the decision of the 
original court can be said to be wrong, and yet a party may be held 
not entitled to change his contentions, or to produce fresh evidence 
before the appellate tribunal. ` The reasons for refusing permission to do | 
so are chiefly disciplinary, and the object in view is to’secure finality 
in litigation ; and the degree of strictness, with which such rules - 
of pleading should be enforced, would depend on bow far the party is ` 
able to convince the judge that his failure tò do what he ought to 
have done in time was not due to want of reasonable care and diligence 
on his part, or that he was misled by the conduct of his opponent, or 
other justifying circumstance; it does ‘not depend on the apparent 
soundness and justice or otherwise of the decision appealed against. 
Nor has it any real bearing on the’ question of the functions of the 
court on appeal, though, as will be seen shortly, the existence of a power 
in the court of appeal to allow him to rectify a mistake, not induced by 
the conduct of the presiding judge'in the lower court, throws light on 
its powers and duties. We have considered it necessary to make these 
‘remarks, because it is often argued that a court of appeal, being em- 
powered only to correct the errors of the lower court, cannot allow a 
party to bring to its notice any evidence or matter that he did not 
bring to the notice of the inferior court, as that court cannot be said to 
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be wrong in not considering any fact or matter not urged before it, and 
vice versa, as a party hag no right to raise new points in the appellate 
court, its function is only to correct the errors of the lower Court. 


. [439] We ought also at starting not to lose sight of the fact, that 
the duties of all classes of appellate courts are not necessarily the 
same, that in one class of appeals, all the contentions between the ` 
parties both of fact and of law are subjected to the review of the 
appellate court, while, in other cases, its powers are limited to an 
examination of the decision of the court on the contentions of law, 
and to seeing whether the findings of fact were arrived at by that court 
in a regular and legal manner. The duties of the High Courts in first 
and second appeals greatly vary, and in a third class of cases, the High 
Courts have power merely to see whether the courts below have acted 
within the limits of their jurisdiction, and conducted the trial accord- 
ing to the prescribed rules of law; the powers of a court in appeal are ° 
sometimes also restriéted by express statutory provisions. We do not 
propose to consider these, but shall confine these brief remarks to 
appeals under the ordinary procedure laid down in the Civil Procedure 
Code. 


We shall first consider the duties of a court of first appeal, 

It is clear that the duties of an appellate court inthe investigation 
of the dispute cannot be quite exactly the same as those of an original 
court, for otherwise, as soon as an appeal is preferred, the judgment of 
` the first court would become practically valueless, and all the light 
thrown on a case by an observation of the manner in which it has been 
conducted on both sides, the various phases ‘through which it has 
passed, the demeanour of the witnesses on either side, will in great 
part be lost. A party appealing cannot ask the appellate judge to put 
the judgment of the first court on one side, and decide the case as if 
"no such judgment existed at all. He is bound to show that the 
evidence in the case or the law applicable to the facts proved leads to 
‘a different conlusion from that arrived at by the lower court. S. 477, 
Civil Procedure Code states what the appellate court in its judgment 
should do. It lays down that the judgment may be “for confirming, 
varying or reversing’ the dacision appealed against, so that when it 
does not modify or reverse, it has to confirm the decision, and not 
merely to refuse to interfere with it, and it is evidently to make this 
clear that S. 574 provides that, in all cases, including those 
where the result of the appeal is to confirm the judgment of 
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the lower court, the judgment shall state the points for determina- 
[140] tion, the decision thereupon, and-the reasons for the decision. | 
Now the word confirm signifies, ‘ to render valid by formal assent, to. - 
ratify’. (see Webster's Dictionary); and the corresponding expression 
in English law ‘affirm’ is explained to mean “to establish or ratify.” 
The court in such cases therefore must be in a position to affirm or 
confirm the lower court’s judgment, 2. e.; to agree to it and ‘adopt it as 
its own. The distinction between ‘affirming’ a judgment and merely 
refusing to interfere with it is pointed out by the Privy Council in 
Kristo Kinkur Roy v. Rajah Burrodacaunt Roy.). Their: lordships 
observed, “ ...... there may be cases in which the appellate court, 
particularly on special appeal might see good reasons to limit, its decision 
to a simple dismissal of the appeal, and to abstain from confirming a 
decree erroneous or questionable, yet not open to examination by reason 
of thé special and limited nature of the appeal.” Confirmation, there- 
fore, Means a pronouncement by the appellate court that the conclusions 
of the lower court are sound and correct. , 3 


-The apodikte court has fherta to determine; independently 
for itself, the merits of the dispute, and-what decree the lower court 
should have passed, and give effect to its conclusion by itself passing 
such a decree. The questions submitted to the lower court are reopenéd 
for investigation before the appellate tribunal when an appeal i is present- 
èd, and tbe appellate court has to consider what the correct conclusion 
oh the facts and the evidence is, (see the observations of Muthusami 
Aiyar J. in Nagaraja v. Kasimsa? and this it may do, even though the 
first court may not have arrived at any decision upon the material 
questions in dispute, provided the necessary materials for a decision are 
on record, S. 566, Civil Procedure Code. We do not mean that the 
appellate judge is not to haveregard to the fact that there is already a 
decision of a competent tribunal in the case, or that itis to ignore» it 
altogether. It is his duty certainly to respect it, see Shetabdee Biswas 
v: Molamdee Mundal8. We say only that the existence of - 
such a judgment will not dispense with the necessity of a fresh in- 
vestigation of the case by him. He cannot avoid the responsibility 
of forming his own conclusions ; if on careful consideration, he should 
be in doubt which of two opposite views is -the correct one, and. one 
of them has been adopted’ by the’ first court, he will -be entitled, 
[1441] and he ought, to adopt that view, becausé under the circumstan- 





1 (1872)-14-M: I. A 465. “ oe L. R. 11 M 98. 
. 8. (1874) 25 W. R (CG. R. 8 
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cesit is more likely to be correct than the other. ' This is not burking 
the question, or refusing to come io a decision on it, but accepting a 
legitimate and ‘proper guide in judging a difficult or doubtful case. Is 
this not what we'do or ought to-do in our every-day life when we are 
in doubt? Would it not be safe and ‘proper in doubtful cases to accept 
the solution, which other minds have arrivéd at and which we our- 
selves think is as probable as another and opposite solution, occuring to 
us, or presented to us by a party interested in the dispute? ‘That is 
exactly the reason why an appellate tribunal should confirm-the deci- 
sion-of the inferior, when it is in doubt whether its conclusion or an 
opposite conclusion is the right one in the case ; but that judgment is 
to be only a guide and a help to it. In Queen v. Kheral Mullah! a 
criminal appeal, (the functions of an appellate court in criminal cases 
aS‘laid down in the Criminal Procedure Code are exactly similar to 
those of appellate courts in civil cases), Phear and Kemp JJ. held the 
appellate tribunal was bound to judge “whether or not,as a matter 
of fact, the prisoners had committed the offence of which they had 
been convicted.” In Goomanee and others, 2 the court said, ‘The-appel- 
late court is also bound, precisely in the same way as the Court of 
First Instance, to test the evidence extrinsically as wellas intrinsically 
sies „that court is bound, also to enquire,.as thoroughly as the Court of 
First Instance, whether the probabilities arising from all the surroand- 
ing circumstances of the case are such as to justify a reasonable mind 
in , coming to the conclusion that ‘the evidence is worthy of credit.” 
See also Queen y. Madhub Chunder Girt Mohuntg. In certain circum- 
stances no doubt, more than ordinary weight ought to be attached to 
the judgment of the first court; where the question is one of credibility — 
of oral testimony, the opinion of a judge who saw the witnesses and 
had an opportunity of observing their ‘defneanour would be entitled to 
great respect, see Bigsby v. Dickinson,4 The Glannibanta.s So where 
the original-court has made an inspection of the locality, the appellate 
court ought not to reverse its decision except-on a very clear opinion 
that it is wrong, see Brindabun Bharotee v. Rajah Dhununjoy Narain 
di Deoê. 


>`. In cases where the decision depends on the exercise of a discretioe 
[442] discretion vested in the court, the appellate court ought not, 
from the very nature of the case, lightly to interfere with the exercise 





“4, (1878) 11 B. L. R. 88. 4. (1876) L. R. 4 Oh. D. 24. 
Q. (1872) 17 W RB. (Cr. R) 59. 5. (1876) I. P. D. 288 at 287. ~ 
3, (1878) 21 W R. (Cr. R} 13. atl4 6. '(1872)-f8 W.R. (C. R.) 452 
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of.the discretion by the lower court. But the limits of the freedom to 
be allowed to the first court in such cases are not precisely. defined, 
and the opinions on. the subject have been far from uniform, see 
Ranchodji v.Lallu! where the authorities on the.question are consider- 
ed at great length. That case lays down that the exercise of the dis- 
` eretion by the lower court ought not to be interfered with except where 
if is perverse or not based on evidence. We apprehend this view is 
too lax. The reason for leaving any matterto the discretion of the 
courts generally is that itis not possible or advisable to lay down 
definite rules with regard to it, and that the decision must depend on a 
number of circumstances in each particular case. But there is no 
reason why the power of the appellate court should be so far held to be 
reduced in such cases as the Bombay High Court did in the case just 


referred to. We think the correct view is that laid down by West J. 


in Kirani Ahmedula v. Subabhat, 2 His lordship observed, “We. are of 
opinion that, whén an appeal against an order based on facts 
is given from’ a subordinate to a superior court, the discretion 

vested in the former is absorbed in the latter, and that it is the 
~ duty of the superior court to weigh the facts which formed tlie basis 
upon which the stibordinate court proceeded, and to arrive at its own 
independent’ conclusion. “To hold otherwise would be to deny the 
appellant the benefits of an appeal. If the opinion of the appellate 
court is hesitating, it would, of course, not be justified, in interfering 
with the exercise of the discretion by the court below ; but the mere 
circumstance that the lower court is vested- by law with judicial 


discretion does not by itself debar the court to which a first appeal lies 


from reviewing the facts and judging for itself: albeit that the lower 


court acted, as it’ did, after a proper inquiry and on due consideration 


of the facts put before it, and not capriciously or with prejudice,” 


We suhi to note that s. ööl of the Civil Procedure Code 
empowers an appellate. court to ‘dismiss the appeal’ without sery- 


ing. notice of it on the respondent. This provision was first.intro- - 


duced in Act X of 1877, and the words in the section iwere ‘con: 
firm the decision of the court against whose- decree the appeal is 
made’; the amending Act VII of 1888 altered the wording. - There 
[143] is no explanation of the word: ‘dismiss,’ but-we apprehend it is 
intended the appeal should: be dismissed, only . when the appellate 


court is in a position toconfirm or ratify the decision of the lower 
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court, as the duties of the appellate court cannot differ in cases where 
notice is issued to the respondent and where itis not In Velayudanr 
v. Arunachala,1 Muthusamt Aiyar and Wilkinson JJ. observed. 
however that the appellate court is only a court of error. oa 


An appellate court is not only bound to inquire into the facts 
itself, but is also entitled to allow a party, to’ adduce fresh evidence 
which he failed to produce in the lower court ; this power is not con- 
fined to cases where such evidence was excluded by -the fault of the 
lower court ; if the party can show that he acted with due diligence in 
the lower court, he will be allowed todo so. This a mere court of 
error cannot do. The appellate court is invested with the powers of an 
original court for the purpose of taking such evidence by S. 569; S. 582 
goes much further and invests it with all the powers of an original 
court. It is therefore exactly in the same position as an original 
court, with the qualifications already pointed out, although it is not 
‘bound to exercise the powers of an original court, unless the party 
calling upon it to do so shows good cause for his omission to ask the 
first court what he asks the appellate court to do, but this, as has been 
already observed, is merely a rule of discipline. Further, an appellate 
court is entitled to take cognizance of facts which occur subsequent to 
the decision of the first court, Sakharam Mahadev Dange v. Hari 
Krishna Dange, ? Ram Pershad Ojha v. Bhurosa Koonwar., 3 This i is 
quite inconsistent with the view that an appellate court is intended 
only to correctthe errors of the lower court. In Govinda v. Perumdevi, 4 
a contrary view was held, the court being of opinion that the rights 
between the parties must be adjudicated on as they stood at the date 
of suit. This ruling is. not inconsistent with our view of the duties 
of an appellate court, for although an appellate court is bound to 
‘judge a case independently like an original court, it may be proper 
to restrict it as well as the original court. to the state of facts at 
the time of the institution of the suit; S. 167 of the Evidence 
Act, again, enacts that when any evidence is improperly admitted 
or rejected, the appellate court, before reversing the decision, 
[144] should see whether the decision would not be right without the 
evidence improperly admitted, or ought to be different with the evidence 
improperly excluded. It need not leave this to be dealt with by the 
court which passed the decree appealed from. 


1. (1889) I. L. R. 18 M. 278 at 274. 3 (1868)9 W R. CO. R. 838. 
3. (1881) I. L. R. 6 B. 118. 4 (1888) I. L. R. 12 M, 136. , 
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The provisions of the Civil Procedure Code with regard to appeals 
closely resemble and are based ‘on the provisions: of the J udicature Acts 
with respect to appeals to the Court of Appeal in England. The rules 
relating to these are laid down in Order LVIII; R. 4 lays down that 
the court of appeal has the same power, of drawing inference, &c., as 
the High Court. 36 & 37. Vict., Ch. 66, 5. 75 enacts thatfor all pur- 
poses ‘incidential to the hearing and determination of any appeal within . 
its jurisdiction and the amendment, execution, and enforcement of 
any judgment or order made on such appeal, and for the purpose of 
every other authority expressly given to the Court of Appeal, it shall 
have all the powers, authority, and jurisdiction vested in the High Court 
of Chancery, a provision closely analogous to S. 582, Civil Procedure 
Code. The Court of Appeal possesses the power also of allowing 
additional evidence to be produced. In The Glannibanta, I. P. D. 287, 
it was held that although the Court of Appeal will defer greatly to the 
opinion of the High Court on a question of the credibility of evidence,. 
it is more free in setting aside the inferences drawn from the evidence 
by that court.. See Daniell’s Chancery Practice, pp. 1305 to 1307. On 
appeal from the whole decree, the whole case is open on both sides, 
rane bil v. Shakespear. 1 In Seton on Decrees, p. 1155, it is observed, 

“ In general the appellant is entitled to. begin, but if the appeal be from _ 
the whole decree, made on the hearing, the right to begin is with the 
plaintiff, for the plaintiff may bring forward fresh evidence.” We may | 
observe that this was the rule under Act X of 1877 in India, S. 555 
of which was as follows, “ The party having the right to begin shall be 
heard in support of, or against, the appeal, as the case maybe. The 
other party shall then be heard. The party having the right to begin 
shall then be entitled to reply. Explanation :— Ifthe appeal is from 
the whole decree, or if there are cross appeals, the party having the right 
to begin is the party who had the right to begin on the hearing in the 
court, whose decree is appeaied from. If the appeal is only from a portion 
of the decree, and there is nocross appeal, the appellant has the right to 
begin.” This [145] shows how closely similar the functions of the 
original court and the court of first appeal were considered by the 
legislature to be. But even this view of the appellate court’s functions - 
does not aeeaanile require such a rule, and if was changed by Act XII 
of 1879. Ina very recent case, Allcock v. Hall, 2 the Court of Appeal 


held that even in cases of trials by jury, it had power when it sets aside 
i 

1. (  )6 De. G., M. and G: 617. at 628, ` a ee, 

-2 (1891) I, Q. B. 444. 2 a 


142 THE MADRAS LAW JOURNAL. VOL. IL 


the verdict to be entered in accordance with its own conclusions and 
is not bound to order a new trial. 


With regard to second appeals the power of ‘the court is not so 
large in’ puestions of fact. It can interfere with a finding of fact only 
when there is some material irregularity in the procedure of the lower 
court. When it does not interfere, it cannot be said to confirm the 
finding because it ordinarily is not called upon to,and cannot,-review it 
The Civil Procedure Code does not say that in second appeal the High 
Court, when it does not reverse or modify the decision appealed from, 
should confirm it. 5. 587, ‘Civil Procedure Code, laysdown that the pro- 
visions contained 1 in Ch. XLI shall apply, as far as may be, to appeals 
under this chapter, &c.” Having regard to its power on questions of fact, 
the provision with regard to firstappeals, that the decision should be 
confirmed, modified, or reversed, cannot, we apprehend, be ‘held to be 
extended to second appeals by a 587 of the Civil Procedure- Code in 
such casos. . 


.THE SUITS VALUATION ACT—QUESTION 
OF JURISDICTION. 


We have noticed with disappointment some- recent attempts at 
legislation in India, which betray a considerable want of skill in. 
drafting. We see oftentimes very inapt language employed to 
indicate the meaning of the legislature, or the incongruous intro- 
duction of new provisions oub of harmony with the scheme of 
the Acts into which they are introduced. We have not often come 
across a piece of legislation, which illustrates these observations 
better than S.11 of the Suits Valuation Act. Whether we have 
regard to the policy of the section or to the language employed, 
we have no hesitation in pronouncing it a clumsy and ill-advised 
piece of workmanship. The Civil: Courts Act, ITI of 1873 of Madras, 
[145] enacts by S. 12 that District Munsifs have-no jurisdiction to try 
suits exceeding Rs. 2,500 in value, and by S. 13 that appeals from 
subordinate courts in suits not exceeding Rs. 5,000 in value shall lie 
to the District Court. And S. 15 of the Code of Givil Procedure 
enacts that’ every suit shall be institutedin the court of the lowest 
grade competent to try it. 8. 11 of the Suits Valuation Act is caleu:. 
lated to minimise the importance of these provisions. Suppose a'suit 
or appeal is instituted in the wrong court by reason of overvaluation 
or under-valuation. The section lays down no rule for the guidance of 
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hat court. Ss. 54 (a) and 57 (a) of the Civil Procedure Code and 
ther provisions of the law furnish a sufficient guide i in the matter. S- 
1 of the Suits Valuation Act therefore is confined- to’ the eee of 
hé courts'of appeal and sećond appeal. 


If the suit or appeal is instituted in the right court no question 
wises. It is only if the institution i& in the wrong court, that we 
1ave to consider the procedure of the court of first or second appeal. 
Now in such a case the objection as to jurisdiction (a) may, or (b) 
nay not be raised ab an early stage. And the error as to jurisdic- 
jion (1) may, or (2) may not, prejudicially ae the disposal of ‘the 
3a8e on the merits. 


Now the section in spite of the appearance of great: elaboration 
nakes no suggestion with régard to:(b) where the: objection is not 
‘ised at an early stage, except that the objection may be enter- 
‘tained if the error has prejudicially affected the disposal. There is 
iothing said as fo what the court is to do after entertaining, the abee 
jion. 


Where the objection is (a) taken-at an early. stage the cases 
ire divisible according as the error (1) has or (2) has not prejudici- 
uly affected the disposal. If the error has not prejudiced the 
lisposal, the objection goes for nothing, at any rate when there 
we sufficient: materials - on record for disposal by the higher 
court. In the absence of sufficient materials, we are not told to 
which court the-case is to be remanded or issues are to be sent. 
[f the error has- prejudiced the disposal on: the merits of the 
wrong court, and the materials on record are sufficient for the 
1igher court,: we are not told what that courtis todo. But if they 
ire insufficient, the court is asked to deal with the case according 
io the rules applicable to the court with respect to the „hearing of 
[447] appeals, by which it is not clear what the section is intended to. 
ay down. If the higher court remands the case or refers issues for 
trial, the case is to be sent to the proper court. A more unintelligible 
medley it is perhaps nob easy to conceive. We have attempted to state 
ihe rules with greater clearness than the section does. 


Let us examine ‘it a little more iaiautaly, The: facium of 
institution in the wrong ‘court by reason. of over-valuation or under- 
valuation is the very basis of the whole section. It is difficult'to 
understand why it. should. be repeated’ in. 3 -paragraphs. of.the 
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section that the court should be satisfied that the suit or- appeal 
was ‘over‘valued ‘or under-valued.- Again “Cl. ‘(a) states that 
the objection “ sHould have been taken ‘at the first hearing or 
in the memorandum of appeal. It is absurd ‘to- speak of the 
objection , to., the institution of the . appeal in the wrong court 
being taken in the memorandum of appeal. The obj ection in the memo- 
randum of appeal must mean the objection to the institution of the suit 
in the wrong court. It is-difficult to see why.Cl. (a) should require the 
objection to the institution of the suit to be raised befcre the first hearing, 
if. with equal advantage it may also be raised in the memorandum of 
appeal for the first time. We have next the statement in C1.(b) that the 
over-valuation or under-valuation should have prejudicially affected the 
disposal of thé case on the merits. Now what does this mean? The 
mere defect of jurisdiction is not the prejudicially affecting the disposal 
onthe merits. What had the legislator in his mind in speaking 
of over-valuation, &c., prejudically affecting the mérits ? We confess it 
beats us. We then turn to Cl.2and are met by the question, the 
objection having been in proper time and the error not: having prejudi- 
ced the disposal, what 1 is fhe appellate court .to do if there are not 
sufficient materials for détermination of the other grounds of appeal ? 
Is the appellate court to remand the case to the right or to the wrong 
court ? Again looking at Cl. 3 we are staggered by the direction that 
when the objection is in time, and the error has prejudiced the disposal 
on the merits and there are not sufficient materials for disposal of the other 
grounds of ‘appeal, the court shall deal with the appeal under the rules 
relating to appeals ina mode (difficult to be realized but) apparently 
different from the modes referred to in the subsequent part of the | 
clause, as remand, &c. 

[448] We think we have said enough to shew that a more 
a legislation can hardly be conceived. We are not prepared to 
approve of the soundness of policy of this legislation. If the wrong court 
in which the suit or appeal is instituted has overruled the objection, 
it is practically of no further avail.. The rigmarole contained in the 
various paragraphs of the section amounts to little more. It appears to 
us that apart from want of diniplicity we can charge against the section 
that it is out of harmony with other legislation now in force. `S. 15 
of the Civil Procedure Code and Ss. 12 and 13 of the Madras Civil 
Courts Act are still in force. And 8.13, C. C. P., enacts that the’ ` 
determination of an issue in a prior suit between the same parties, &e., 
is - not res judicata i in a subsequent suit which the former court Had 
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-not jurisdiction to try.. Are we to allow the force of res judicata tothe 
prior decision where the defect of jurisdiction has been condoned in 
the way, prescribed by S. 11 of the Suits Valuation Act ? 


We have only taken this section as an instance of the weakness 
of ‘the legal element in: the legislative council. Is there any pros- 
pect of improvement ? 


` MITAKSHARA. 
ON IMPURITY. 


Gone abroad, i.e., to a different country. If the birth of a sapinda 
or other event occuring in a different country is not known by a person 
on the very: first day, the remainder, i. e. the portion which has not 
expired, of the period, i. e., of ten days, &c., is sufficient to cause his 
purification. If however the period of pollution such as ten days, &c., 
has been completed, the sapinda (of ths absent per son) becomes pure 
by offering a libation of water to the deceased. Ag the offering of 

water is preceded by ablution, he becomes pure by aplanon and the 
offering of libations. It has been said by Manu,* “Hearing 
of the death of a kinsman or of the birth ‘of a son. more 
than ten days after the event, a man becomes pure by plunging 


2? 


into the water with his clothes on. ‘If the period has. 
been completed, one becomes pure by the offering of libations.’ As 


the lapse of a certain period of impurity combined with the’ offering 
of libations is declared to be the -cause of purification, it is implied 
_ [4149] that-as regards birth, there is no impurity to the sapindas after 

the expiry of the period. But for the father, even though more than 
ten days have passed since the birth, pacaie is necessary, because of 
the text, “ Hearing of the birth of a son.’ This mention of the son is 
here‘intended to indicate that there is no impurity to the sapindas. on 
account of birth after expiry of the period (of ten days &e.). Other- 
wise the author would have said, “Hearing of the death. ofa kinsman 
or of a birth more than ten days after the event,” So also Devala, 

“No impurity on account of birth after the days, (prescribed) have 
passed. ”» Tt must therefore be concluded that impurity -after expiry of 
the period prescribed i is only in the case of death. Some read this 
sloka differently, ‘As regards one who is gone abroad; the remainder of 
the period aldne i is sufficient for purification. If there is no remainder, 
three days only (should be observed by him). - Ifa year has expired, 


a 
= ~ 


* Manu, V. 77, 
19 
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purity is acquired by all by offering libations to the deceased.” If one 
dies abroad, the remainder of the period is sufficient to cause purifica- 
tion in the case of all, i.e., Brahmins, Kshatriyas, &c., indifferently. If 
there is no remainder, ĉe., ifthe period of ten days, &c., has been 
completed, the impurity ıs only. for three days for-all (castes). 
If the death of a person absent abroad is learnt after one year, all 
people, 7.¢., Brahmins, &c., become pure by bathing and offering 
libations of water. So also Manu,“ “ When a year has passed, 
man becomes, pure merely by bathing.” This period of three days must 
be understood (to be the rule) after ten days and within three months. 
The immediate purity mentioned above must be understood (to be the 
rule) after the ninth month and within a year. The text of Vasishta,t 
“ Hearing after ten days, one night,” must be understood. (to lay down 
the rule) after the. sixth and up to the ninth month. The text of 
Gautama,{ “ Hearing after ten days, a ninth and two days,” must be 
understood (to lay down the rule) after the third month and before the 
sixth month. So also Vriddha Vasishta, “During the first three 
months, three.nights should be observed, in the sixth month a night and 
two days, up to the ninth only a day, and after that a man becomes 
pure by bathing.” This applies to {the deaths of) persons other than 
one’s mother and father. Because itis said by Paitinasi, “If the 
parents die, the son though in a distant place is on hearing the news 
[150] impure for ten days commencing from the date of information. 
So it has been laid down in another Smriti,§ “Ifa highly venerable 
person, (the father, the mother and the preceptor are thus called) dies, 
the obsequial rites must even after a year be duly performed by a per- 
son with wet clothes.” The meaning is that even after a year, the 
obsequial rites, 2.e., the offering of funeral libations should be made and 
that purity is not obtained by ablution alone. As regards a wife of the 
father’s other than one’s mother, a distinction has been drawn in ano- 
ther Smriti, || “If a wife of the father’s other than one’s mother dies, 
eyen if a year has elapsed (between the death and the receipt of the 
news) a Brahmin becomes impure for three nights.” As regards one 
who dies in a different country separated by a river, &c., after ten days 
have passed,.his:sapindas obtain purity immediately even within three 
months.. ‘On hearing of the death (of a kinsman) in a different coun- 
try, the gotrajas become pure by bathing if the deceased is an impotent 
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* Manu, V;16. t Vasishta, IV, 35. i Gautama, XIV, 19, 
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man, a hermit, or an ascetic; so also in case of miscarriage.” - The 
definition of a different country has been laid:-down by Brihas- l 
pati, “That is said to be a different country -which is separated. 
by a great river, or a mountain, or where the language differs. 
Some call that a different country which is 60 Yojanams 
distant. Some mention 40 Yojanams and some 30.” This (rule as 
to) impurity after the expiry of ten days refers to the death of one who 
has been -invested with the sacred thread and not to the impurity 
' dependent upon the particular age (of the deceased). So it has been 
said by Vyaghra-pada, “At acertain age (if an individual dies) 
(the impurity is) alike in the case of all. So, also after the lapse. 
of ten days. In the case of one.invested with the sacred thread 
(dying) not alike. In the same case only is there impurity after. 
the expiry of the time (ten days)’ The meaning is this. At a 
certain age, t. e., at three years of age, &c. The impurity prescribed 
in the texts “Immediately up to dentition” &e., is alike, ‘i. e., 
common to all, 7. e., Brahmins and‘ other castes. If the period of- 
ten days, &c.,is past, the impurity whichis prescribed for three 
days, &c,, also is common to all. But-if one invested with the 
sacred thread dies, the impurity is different for Brahmins, &c., 
being 10, 12, 15 and 30 days, It is only in the’case of the death. 
of one invested with the sacred thread, impurity is prescribed 
[151] even after the period (of 10 days),. The impurity dependent 
upon the particular age of the deceased does not attach after 10 days. 


The author now mentions the exception as regards Kshatriyas, &e., 
to the rule of ten nights’ impurity for sapindas. 


22, Twelve days for a Kshatriya, fifteen for a Vaisya, and 
thirty days for a Sudra, png only half. of it, if he is well- 
behaved. 


On the birth or death of a sapinda the periods of impurity for 
Kshatriyas, Vaisyas and Sudras are 12, 15 and “30 days respectively. 
For a well-behaved Sudra, 7 2.€.,2for. one who. is devoted:to the perform- 
‘ance of the smaller sacrificest and the. service of the twice-born, ‘half 
of. that period, i.e, 15 days, ;is-the period of impurity. Thus the 
impurity for ten days prescribed in the textł “or three nights” 


——i, 


* Yajnavalkya, lII, 23: ~ - 
+ See Aswalayana Grihya Sutra. I, 1,2 and 8. 


They are of three kinds, offerings in fire, offerings not in- fire, and the 
feeding of Brahmins. . 


H Yajnavalkya, III, 18. 
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applies only to Brahmins who have been omitted in this sloka. But 
in other Smritis, alternative periods of 10 days, &c., are prescribed for. 
Kshatriyas, &e, Thus Parasara™ has said, “ A Kshatriya devoted to the 
performance.of his duties becomes pure in ten days, so shall a Vaisya 
obtain purity in 12 days.” So also. Satatapa, “As regards impurity. 
frcm birth or death, a Kshatriya becomes pure after 11 days, a Vaisya. 
in 12 days, and a Sudra in 20 days.” Vasishtat says, “a Kshatriya 
in 15 days and a Vaisya in 20 days.” But Angiras says, “ Satatapa 
has declared that on birth or death, purity is ordained for all castes after 
10 days.” Thus a number of diverse rules has been laid down with 
reference to impurity. The reconciliation. of these rules is not pointed 
out, as it isnot likely to be of much use, seeing that they are not observ- 
ed in the world. -Where, however, Kshatriyas, &e., are sapindas of 
Brahmins, &c., the rule as to impurity laid down by Harita should 
be followed, “A Bramin becomes pure in ten days on the birth 
or death of any relations of his own caste; and on such an occurrence 
among his relations in the Kshatriya, Vaisya and Sudra castes, in 6 
[152] nights and 1 night respectively.” Vishnuj also says, “For a 
Kshatriya purity in 6 and 3 nights respectively (if any birth or 
death occurs) among his sapindas in the Vaisya and Sudra éastes 
and for a Vaidya in 6 nights (if any. birth: or.-death occurs) among 
his. sapindas in the Sudra caste. And if sapindas in a higher 
caste are born or -die, members of the inferior caste acquire 
purity on the lapse of the period prescribed for the higher 
çaste.” A period of ten days has been uniformly laid down by Bau- 
dhayana, “If there are relations of a Brahmin among Kshatriyas, 
Vaisyas and Sudras and if any impurity arises among them, purity is 
ordained for the Brahmin in 10 days.” The reconciliation of? these 
different rules is by holding that one applies to cases.of hardship and 
the other to other cases. For female slaves, &c., fitness for: con- 
tact arises on the expiry of the period prescribed for their masters, 
“but their unfitness for rites lasts for a month. So - Angiras bas’ 
gaid, “All slaves, whether female or male, obtain purity after the 
periods .respectively fixed for the castes of their masters. But for - 
‘» female slave impurity from birth lasts for one month.” There: 
ig no impurity in the case of Pratilomaas. Because itis said that 
` Parasara Madhaviya, Bib. Ind. series. p. 577. 


+ Vasishta, IY, 27, 18, 
Vishnu, XXII, 21 to 24, 
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Pratilomajas are beyond the pale of (religious) adang, But .on 
birth or death, they have merely to perform the :physical process of 


purification for the purpose of removing any dirt or impure matter as 
when voiding urine or excrement. 


The author now cites an exception to the rule of impurity for ten 
days, &c., based on the age of the person dying. 


23. The dentition (the impurity disappears) immediately; 
till tonsure (the impurty lasts) for a night; till initiation in re- 
ligious acts for three- nights, and beyond that, for ten: nights. * 


The relations of a boy who dies within the time of teething 
acquire purity instantly. The impurity for the relations of a boy. 
who dies before tonsure lasts for a night t.e., extends to a day, and 
night. Initiation in religious acts, ie., investiture with the sacred 
thread. The impurity. in the case of one who dies after tonsure 
and before Upanayana is for three days. Though it is said here 
without any qualification that prior to dentition the impurity dis- 
appears Immediately, it must be understood to apply only where 
[153] there has been no cremation. As immediate purification is, 
prescribed in the Vishnu Smritit only for one not cremated, “On the . 
death of a boy who has not teethed, purification is immediate. No crema- 
tion and no libations of water for him.” Where there has been 
eee impurity is for one day as laid down in the following text,{ 

“a day in the case of unmarried girls and boys.” So also Yama. 
‘ “ When a son who has not teethed dies, or a miscarriage happens, the 
impurity for all the sapindas is for a day and night.” Before meaning, 
immediate purification is alone the rule, because it is said by Sankha, 
“ Immediate purification before naming.” Tonsure is prescribed in the ` 
first or third year, because itis laid down,§ “Tonsure must be duly 
performed for all the twiceborn in the first or third year on account of 
the injunction in the Sruti.” Therefore, after dentition and up to tonsure 
(if it takes place) in the first year, one day. Should tonsure remain un- . 
performed in the first year, the impurity is only for a day, even after 
dentition, up-to three years. So Vishnut has said, “Even if å 
boy has cub his teeth, if his tonsure has not been, performed, puri- 
fication i is after a day and night.” After that (tonsure) and, before 
Upanayana, three days. The text of Manu, i ‘The impurity (on the 


ee as See 
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f . This Scie occurs also in Dia, ILI, 17. 
+f isha, XXII, OT, 28. } Yajnavalkya, III, 24,  § Manu, II, 86, 
= oat Vishnu, XXII, 29, > [| Manu, V. 67, l 
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death) of a person whose tonsure has not been performed is declared 
to be for a night and on the death of those whose tonsure has been per- 
formed, purification is ordained after three nights,” has the same 
scope. What is said by Manu regarding one below two, “ Leaving him 
like a piece of wood in the forest, they should pass three days, &c.,” 
and what is said by Vuszshta,* on the death of one below two or on 
miscarriage, three nights for the sapindas, have reference to a case of 
tonsure in the first year. The text of Angiras, “ where one who has 
cut his teeth but whose tonsure has not been performed dies, the 
kinsman should ‘cremate him and observe impurity for three days, ” 
must be understood to apply to a case in which the tonsure is put off 
in accordance with family usage. (Because) it is said by Angiras him- 
self that, “ when a Brahmin below three dies, the impurity lasts for a 
night.” Nor should the rule of one day’s impurity be supposed to refer 
to cases in which the teeth have not appeared. For the non-appear- 
ance of teeth is not likely in one below three, and even if it is, there 
would be an insurmountable inconsistency with the text of Vishnu which 
[154] prescribes a day for one who has cut his teeth but whose tonsure . 
has not been performed. The former construction alone is therefore to 
be preferred. The text of Kasyapa that, “ In the case of boys who have 
not cut their teeth, purification is after three nights,” refers to the 
parents. Because the period of three nights is laid down with reference 
to a causal connection between the begetter aud the begotten in the 
text, “ Having discharged the seed, the man becomes pure by bathing. 
(Having begotten a child on a woman not his wife) he should observe 


impurity for three days on account of the physical (not legal) connection 
by means of the séed. 


Therefore the meaning is this. Before naming, immediate purifi- 
cation ; after that and before dentition, if cremation has been performed, 
one day. Otherwise, immediate purification. In the case of one whose 
teeth have appeared, one day should be observed till the tonsure cere- 
mony in the first year. After a year and up to three years, three days 
for one whose tonsure has been performed and a day for others. . After 
three years even for one whose tonsure has not been performed, three 
days. After Upanayana, for all, t.e., ees &c., the periods are ten 
days &c. 


Now the author mentions an- exception: to the rule (of ten- days’ 
impurity) among women, dependent on the age ôf the deceased... 


* Vasishta, IV. P 
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23. A day is sufficient to cause purification ¢ on the death of 
_ girls not given away, and boys. 


Not-given away, i.e., not married. If tonsure has been performed 
for girls,“and they have not yet been promissed in marriage, (the lapse 
of) a day and night produces complete purification. The sapinda rela- 
tionship of kinsmen to maidens extends only to three degrees. Because 
itis declared by Vasishta,t (The relationship) to unmarried girls extends 
to three degrees.” In the case of boys who have not teethed, if they 
are cremated, (the lapse of) a day produces purification. In the case ofa 
girl whose tonsure has not been ae purification is immediate, 
Because it is said by Apastamba, ` ‘Tf tonsure has not been perlormed 
on the girl (deceased), purification is immediately ordained.” After 
betrothal and before marriage, three nights only on the [185] bride- 
groom’s side as well as the father’s sidee As Manu f has said, 
“The Bandhavas of unmarried women become pure in three days. 
And their blood-relations, (lit, those connected by the same navel), 
become pure according to the rule already laid down.’ Bandhavas, 
l., relations on the side of the bridegroom-elect, become pure 
after three nights. The blood-relations, z.e., the relations on the 
father’s side. According to the rule laid down, z.e. after three 
nights as prescribed in the text,§ “for, those whose tonsure has 
been performed &c,’ and not after ten days, for that is not proper 
before marriage. ‘Hence it is that Marichi says, “She who has 
been given after an offering of water (i.e. orally) but not actually 
transferred, should be known as one whose sacrament (of marriage) 
has not been: performed.- Three nights are’ prescribed for both.” 
Both, z.e., on the father’s and bridegroom’s sides. After marriage 
a different rule is laid down by’ Vishnu," “In ‘the case of woman 
whose sacrament (of marriage) has been performed, no impurity 
on the father’s side, but if their child-birth or death takes place in 
their father’s houses, one or three nights should be observed.” 
The settlement to be adopted is one day in case of child-birth, and 
three days in case of death. The impurity which thus has reference 
to the age of the deceased is common to all castes, as the rules 
peculiar to different castes have been laid down in the sloka,| 
“Twelve days for a ‘Kshatriya &e.” Hence it is that with a view 





* See Aswalayana Grihya Sutra, I, 17, 18. Tonsure seems to have been per- 
formed in former times even for giris, 
_ + Vasishta, IV, 18. ’ Í Manu, V, 72. § Manu, V, 67. 
{q Vishnu, XXII, 33, 84, . "|| Yajnavalkya, III, 22. 
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to point’ out the generality of the rules of impurity which have 
been laid down without reference to special castes, though such 
rules have reference to all the four castes, Manu* has again 
declared, “ For. the four castes in due order &c.” So itis stated - 
by Angiras also, “ Before the performance of the sacrament, 
purifiction is ordained for all castes indifferently on the expira- 
tion of three days and in case a -maiden dies, purification is 
ordained after a day.” The text of Vyaghra-pada, “ at a certain 
age (if an individual dies) alike for all (castes,)” has been already 
cited. Hence just as the rules as to. oblations and libations, 
“The offering should be made in the mode prescribed for the 
offering of funeral oblations,” &c., are common to’ all castes, just 
as the rule of impurity for Samanodakas, the rule in regard to 
concurrence of impurities in the text, “ If in the interval a birth or 
[156] death supervenes,” the rule of impurity in case of miscarriage in 
the text, “In case of miscarriage, as many nights as there have 
been months of the pregnancy,” the rule of impurity as .to exiles in 
the text, “In the case of one absent abroad, the remainder of the time 
of impurity and if the period has been completed, three days,” and the 
rule of impurity as to Gurus &c., are common to all castes, so the rule 
of impurity based on the particalar age of the deceased also should be 
held to he common to all castes. Hence. it is that disregarding the 
- disapproved texts of Rishyasringa &c., “After tonsure, in six days 
among Kshatriyas, and in nine days among Vaisyas is purity ordained. 
After three years of age, twelve days are prescribed among Sudras.” 
‘Where impurity for three nights is prescribed for Brahmins, twelve 
days for a Sudra, and six and three days respectively for a Kshatriya 
and a Vaisya,” the opinion that the rule is common (to all castes) has 
been adopted by Dhareswara, Viswarupa, Medhathithi, and other vener- 
able teachers. Such texts as are not disapproved must be explained as 
applying to the cases of Kshatriyas &c., in distress and of those not in 


distress. 
P. S. SIVASWAMI AIYAR. 


(to be cotinued). 


ep a a a a a 


* Manu, Y. 9. 
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CRITICAL NOTES. ee a 


-~ NARAYANAN v. NARAYANAN, I. L. R. 15 M., 67. 


Sutts for partition—Value of subject-matter. The decision of this 
case depended on the meaning of the phrase “ value of the subject- ` 
matter” in S. 12 of the Madras Civil Courts Act III of 1878. It wasa 
suit for a share of thé properties of an extinct Illom ; the defendant 
Illom being also entitled to a share in those properties. The value of ` 
the share claimed was below Rs. 5,000 though the valueof the whole 
properties was above that amount. Collins C. J. and Wilkinson J. held: 
that the appeal from the Subordinate Judge’s decree, in whose court the’ 
suit had been instituted, lay to the District Court and not to‘the High 
Court. The learned judges simply preferred to follow the decision in 
Krishnasami v. Kanakasabai, 1 as against Vydinatha v. Subra- 
manya, * and held that the value of the suits was [157] 

the value of the share claimed. ‘Such a judgment is far from satis- 
factory for it fails to furnish any guide to subordinate tribunals. | 
There is considerable conflict of authority i in the Madras High Court 
itself not to speak of the other High ` Courts. l 


_ The first reported decision in Madras on the question is that In 
Vydingtha v. Subramanaya, 2 already referred to, which was decided by 
Turner C. J, and Kernan J, Tt was a suit for a partition of family 
property, by a Hindu. The learned judges held that the District Munsif 
had no jurisdiction to try the suit as the value of the entire property 
was more than Rs. 2,500. They said, “ Unless there was an agreement 
avoiding the necessity for a general partition among the several. 
members, the share of any one member could hardly be ascertained ; 
” but, whether this beso or not, the whole property is subjected to T 
court for the purpose of partition, and the relief claimed can only be 
awarded by court which has a pecuniary jurisdiction sufficient in 
aes to allow it to entertain a suit for- the partition. of the whole 
estate.” The next case is that of Khansa Bibi v. Syed Abba,® where 
a Mahomedan sued for a share of the inheritance. «Collins GC. J. and 
Parker J. held that the value of the share determined the juris- 
diction and distinguished Vydinatha v. Subramanya? on the ground that 
in the case of the Hindu family, relief could be given to all co-sharerg 

as in an administration suit | see also Krishna v. Chathappan:4 The. 





1. (1890) I. L. R. 14. M. 183, 2, (1884) I. L. R. 8 M. 285. 
3. (1887) I, L. R, 11 M. 140. 4 (1889) 1. L. R. 18 M. 269 at 270, 
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learned judges do not suggest that sucha relief cannot be given to 
Mahomedan co-sharers' but merely state that the plaintiff asked only 
for her definite share. Nor do they consider the question whether in 
_ the case of a Hindu family, the plaintiff's share alone might not be 
given without also making a, division among the defendants tnter se 
and putting them in possession of their respective shares. The learned 
judges who decided the case in Vydinatha v. Subramanya! rested their 
decision on the ground that “the whole property was subjected to the 
jurisdiction of the court for the purpose of partition.” If they” were — 
right in the ‘ratio decidend?, it would follow that even in the case 
of the Mahomedan cosharers where the whole property would as much 
be subjected to the jurisdiction of tke court, the value of the suit could 
not be the value of the share. The next case was that of Nagamma v. 
Subba, 2 decided in the same month as the decision just referred - 
to in Khansa Bibi v. Syed Abba. [458] Collins C. J., was a party 
to both of these decisions. The Chief Justice and Brandt J. held 
in this case that where a sharer in an agraharam sued for partition 
of hif share, the other agraharamdars, the value of the suit was the 
value of the whole aeaaaee and not the value of the .share, citing 
Vydinatha v. Subr amanaya, ? as supporting their conclusion. It is clear 
that this decision in Nagamma v. Subba? is in direct conflict with 
Khansa Bibi v. Syed Abba.2 In Velayudam v. Arunachala, 4 the,same 
question appears to have arisen, though'the facts set out do not show 
whether it was a suit between co- parceners or between mere co-sharers. 
The plaintis stated to have been filed in the Sub-Court in accordance 
with the ruling in Vydinatha v. Subramanaya. 1 But the learned judges 
‘remark, “ Admittedly the Subordinate J udge had-no jurisdiction to try 
the suit which should have been filed in the court of the District 
Munsif,” per Muthusami Aiyar and Wilkinson JJ. In Krishnasami 
v. Kanakasabat,5 Collins C. J. and Shephard J. following the decision 
in Khansa Bibi v.Syed Abba’ hold that the value of the suit was value 
of the share purchased by the plaintiff, which he sought to recover from 
his co-sharers after partition. 

- Amidst this conflict of authority, it would be of vantage to 
know the principle which ought to govern the determination of the 
question. But in Narayanan v. Narayanan,® the court merely con- 
tented itself with expressing their concurrence with one ruling in ` 
preference to another. . 

1. (1884) I. L. R. 8 M. 235. - 4, (1899) 


I. L. R. 18 M. 278, 
a, (1887) I. L. R. 11 M. 197, 5. (1880) I. L, R. 14 M. 188. 
I. L, R. 15 M. 69. 


2 


1887) I L. R, 11 M. 140. < 6. (1891) I. 
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In Kirty Churn: Mitter y, Aunath Nath Deb, 1 which was a sult 
for partition and khas possession of a share, Garth C. J. said,- “It was 
quite right of course, for the purpose of jurisdiction to be guided by 
the value of the property in suit.” Whether that value was the value of 
the share or of the whole property does not appear. Nor is'there any- 
thing to shew whether or not it was a suit by a .cO-parcener for the 
partition of joint family property. In Boidya Nath Adya v. Makhan 
Lal Adya, 2 the court (Petheram C. d. and Banerjee J.) which had to 
-construe the words “value of the suit” in 8.21 of Bengal Act XII 
of 1887 said, . We think the correct ruleto followis that indicated 
in the observation of Garth O. J. in Kirty Churn Mitter v. Aunath 
Nath Deb l that for purposes of jurisdiction in partition suits we 
[4159] should be guided by the value of the property in suit. . Now the 


value of the plaintif’s share in this case is unquestionably over Rs. 


5,000.,” The court took the value of the share asked for in partition 
suits to be the value of the suit. 


It seems to us that the subject-matter of the suit is the relief 
asked for, and not what the suit is about in a vague sense. In Bahadur 
y. Nawab Jan3, which was a suit for redemption by one of several co- 
mortgagors of his share on payment’ of the proportionate amount of 
the mortgage monéy (the mortgage having been split up by the pur- 
chase of the equity of redemption of some mortgagors by the mort- 
gagee), the court held that such proportionate amount was the value 
of the subject-matter of the suit. See also Kubair Singh v. Aima 


Ramt, Amanat Begam v. Brajan Lai”. And the value of the subject-. 


matter. of a suit for redemption is the amount remaining due on the 
mortgage, Rupchand Khemchand v. Balvant Narayan®, and Amrita Bin 
Bapuji v. Naru Bin Gopalji ShamjiT. In a suit to remove a karnavan 
it ig the value of the right of management,not the value of the property 
managed that forms the value of the subject-matter of the suit, see 
Krishna v. Raman’, EE a a 


= We think that whether the suit is by a | Hindu co-parcener, or & 

Mahomedan, sharer or a sharer in an agraharam, where the -prayer of 

the plaint is that the plaintiff's share should be partitioned and - given 

to him, the value of the share is the value of the subject- matter. It 

may be where there is a prayer that the shares of all the co-parceners 
_ (1882) I. L. R, 8 O. 7657 `>’ 5. (1886) I. L. B.8 A. 438. 


(1890) I. L. R. 17 0. 680 ' 6., (1887) I. L. R. 11 B. 591. 
3. (1880) I. L. R. 3 À. 82%. ` T. (1888) I D. R. 13 B. 489. 


4, (1883) T. L. R. 5A. 332. © 8. (1887) I L; R. 11M, 266, 
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should be ascertained and delivered to them that the suit may be 
viewed as of the nature of an administration action, and the value. of 
the whole property taken to be the value of the suit. So where there 
is a prayer for the dissolution and winding up of a partnership, the 
value ofthe suit may be the value of the entire partnership assets but 
where it has been wound up and the prayer of the plaintiffs is only for 
his share, the value of the share determines the value of the suit. There 
is nothing in the Hindu law to prevent the plaintiff’s share alone being 
divided from the rest of the family property. See- West and Buhler’s 
Digest, p. 665 and Mayne’s Hindu Law, S. 451. If that be so the first 
part of the reasoning of the learned judges in Vydinatha v. Subramanya, 
[460] falls to the ground. As tothe argument that the whole property 
is subjected to the jurisdiction -of the court for the purposes of 
partition, if is enough to state that it is applicable to all cases of 
division whether between co-parceners or not. The whole question is 
considered by an eminent judge West J. whose reasoning is as usual, 
clear and forcible. In Lakshman Bhatkar v. Babaji Bhatkars, he said, 
“ The subject-matter of a suit is generally the specific thing sought in 
it. Ina suit for damages for injuring a carriage, the subject-matter 
would, in one sense, be the carriage : but the object of the suit would be 
the amount demanded, and this is what subject-matter seems to mean 
for the purposes of litigation under S. 25, (Bombay) Act XIV‘ of 
1869: Where there is no material property concerned, as in a suit 
for slander, the subject-matter cannot possibly be identified with a 
tangible thing. Where, on the.other’ hand, the claim is for a particu- 
= lar field, that field, as a material object, is sought and is regarded 
as the subject-matter of the suit. These meanings of the term are 
not inconsistent. They ‘are at once reconciled by saying that the 
field is the subject-matter in so far as it is conceived as embraced in 
the command or adjudication sought. Hence it is manifest that what 
is sought.is the subject-matter not what the suit is about ia a wider 
and vague sense. It has been contended that the subject-matter of a 
partition suit by one who claims his share from the other co-parceners 
is the whole joint estate. In a sense this isso.” (See Order L., rr. 1, 
to 3 Wilson’s Practice of the Supreme Court, pp. 372 and 373, where 
the expression subject-matter appears to be used in this larger sense).. 
“The lands and goods as a whole are the material substratum of the 
proprietary right a part of which the “plaintiff seeks to enforce. — But 
in the sense of the Act, we think-the subject-matter is the jural relation 


1. (1884) I. L, R. 8 M. 235. ` 2, ” 888) I. L. R. g B 81, 
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between the parties as alleged by one and-denied by. the other, and that 
in the case of a single aliquot part, is the ownership of such ‘part. 
Materially this is embraced in the aggregate estate, which is” thus 
itself also the subject-matter, but more remotely and not in a sense 
conformable to that in which subject-matter must be understood in 
analogous cases.” Compare the use-of the term subject-matter in Art. 
179, Expl. I, Sch. II of the Limitation Act and in S. 596 of the Code 
of Civil Procedure. The separate mention in Cl. 3 of 8.596 of a claim 
respecting property of a like amount shews that the words “ subject- 
matter of the suit” [464] in Cl. 2 should be understood as we have 
understood them in the Civil Courts Act. | 


We have so for considered the question without reference to the 
Suits Valuation Act. S. 8 of that Act provides that the value for 
purposes of court fees and for-purposes of jurisdicition shall be the 
same in suits other than those referred to in S. 7 paragraphs, v 
vi and ix, and paragraphs x, Cl. (d), &e. SuitS for partition where 
the plaintiff claims his share are of two kinds. The plaintiff may 
be in joint possession with the defendants at the time of suit or he 
may be out of possession and claim partition of his share and 
possession of the share divided. Where the suit is of the former 
class it falls within the description in Cl. (b) paragraph iv, S. 7 of 
the Court Fees Act, of suits “to enforce the right to share in any 
property on the ground that it is joint family property.” In this 
suit, the relief being merley the separate enjoyment of a share, 
instead of the joint enjoyment of the whole, the value of the: relief 
is the amount at which it is valued in the plaint, Azstee Chunder 
Mitter v. Aunath Nath Deb.1 If follows that, that same value must 
be taken for purposes of jurisdiction also, as laid down in S. 8 of the 
Suits Valuation Act. In the latter case, where the plaintiff is out of 
possession, the value of the share, as computed according to the rules 
Containedin paragaraphs (iii) and (v) plus, it may be, the value of separate 
enjoyment by division, as stated in paragraph (iv), Cl. (b), will be the 
value for purposes of court fees. But-for purposes of jurisdiction there 
are no rules laid down for determining the value of the subject-matter 
or what the subject-matter is. In such a case, therefore, we have to 
fall back upon the principles already enunciated and fix the value of the 
share, as the value of the subject-matter of the suit. 


-= 


1. ( ) 12 6. L. R. 2638. 
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NOTES OF INDIAN CASES. 


Queen Empress v. Jogendra Chunder Bose, I. L. R, 19 0. 35, 
In the Bangobasi case, the law of sedition as enacted by 8. 124 of the 
Indian Penal Code was for the first time expounded by Petheram C.J. 
Whether the accused in the particular case were guilty of the offence 
charged against them or not was not finally decided in the case, but the 
charge of Petheram C.J. to thé jury is none the less an authoritative 
exposition of the meaning of the section. The learned judge over-ruled 
the contention of the counsel for the accused that no offence is com- 
mitted under the section unless there is an incitement to resist by force 
[162] or an attempt to excite resistance by force of, the lawful authority 
of the ruling power. He ruled “ It is sufficient for the purposes of the 
section that the words used are calculated to excite feelings of ill- will 
against the Government and to hold it up to the hatred and contempt 
of the people and that they were used with the intention to create. such 
feeling.” This, however, appears to us to be not quite consistent with 
the: sentence just preceding, “If a person uses either spoken or 
written words calculated to create in the minds of the persons to whom 
thay are addressed a disposition not to obey the lawful authority of Gov- 
ernment, or to subvert and resist that authority, if and when occasion 
should arise............he will be guilty of the offence of attempting to 
excite disaffection within the meaning of the section.” A writing may 
excite feelings of ill- will and hatred against Government without incit- 
ing to opposition of that Government, “whether it does so or not would 
‘depend on the degree of hatred created and the measures suggested ; 
‘strong disapprobation must often lead to dislike, but as the learned Chief 
Justice told the jury, disapprobation which is not seditious must be 
distinguished from disaffection which is. Disaffeetton- seems to us to 
denote such a disposition of dislike or hatred against Government as . 
_leadsto setting its authority at naught or attempting to subvert it by 
force. The difference is only one of degree but it is notwithstanding of 
great importance. Was the learned Chief Justice right in telling the jury 
“you will have to say whether the articles are fair comments and 
merely expressions of disapprobation, or whether they disclose an 
attempt to oe enmity against the. Government” ? Should not the 
enmity ba “such enmity as is likely to set the lawful authority of 
Government at defiance or to resist by force?” 


The learned Chief Justice appears to have acted erroneously in 
discharging the jury on the ground that the verdict was not unanimous— 
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apparenly it was not ascertained čin what proportion the jury where 
divided and whether the opinion of the majority, was in favour of, or. 
against the accused. S. 305 of the Criminal Procedure Code lays down 
that “when as many as six are of one opinion, and the judge agrees with. 
thei, the judge shall give judgment in accordance with such opinion’ 
and “if ne judge disagree with the majority,he shall at once discharge 
the jury.” The section casts on the presiding judge the duty of acting. 
‘according to the opinion cf the majority if he agrees with them, He is 
bound to form his own opinion. It may happen that itis impossible to 
obtain a unanimous verdict in a case, and the only course then open is 
that provided by the section. Besides it is not advisable in the interests’ 
either of justice or the accused tc hold a fresh trial, where it can be 
avoided. [163] The public are not likely to be quite satisfied that justice 
has been vindicated where the truth of the case is made to appear so 
uncertain as to necessitate the empanelling of a fresh jury. 


Another point of some interest was raised by Mr. Jackson, counsel 
for the accused. When the learned judge was about to charge the jury, 
Mr. Jackson said that both the law and the facts were for the jury to` 
‘decide, but was overruled. There can be no doubt we think that the 
earned.judge was right.. On this point, we may quote the observations. 
contained in the Harvard Law Review for January 1892: 


“ The case of Com v. McManus, recently decided by the Supreme ` 
Court of Pennsylvania, 21 Atl, Rep. 1018 and 22 Atl. Rep. 761, contains 
an interesting discussion of the proposition that the jury are judges 
both of law and fact in criminal cases. The case came up on exception 
to a ruling of the trying judge, refusing to direct the jury that they were 
the judges of law and fact. On the point the judge ruled that the jury 
were bound to decide the case on the law and the evidence; that the 
court’s statement of law was the best evidence of the law which the 
jury had, and therefore in view of that evidence, and viewing it as evidence 
only, the jury must be guided by what the’court said was the law. This 
ruling was ; affirmed by the Supreme Court, Pawson C. J., saying that the 
charge of the court was the best evidence of the law wie the jury’s 
reach, and therefore thé jury were bound to follow it. * Mitchell J. in 
-his opinion denies emphatically that the jury are the judges of law as 
well as of fact. He says that the doctrine arose from thé power of the 
jury to give general verdict, which, if 1 i favor of agquittal, could not be 
revised by the court. But to prove the doctrine true, a court should 
have no power of revision when the verdict was agalnst the prisoner 
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This right of revision by the court has never been disputed, and con-. 
clusively negatives the jury’s right to be judges of the law. 


“It would seem that Mitchell J.’s view is correct and his reasoning’ 
conclusive. There is always danger, as was pointed out by the court of’ 
Georgia in Higginbotham v. Campbell,4 that if the jury are told that they 
are judges of law as well as of fact, they may think themselves not 
bound to accept the court’s statement of law, any more than they are 
bound to believe a witness to a fact. 


In the matter of the complaint of H. H. the Nizam of Hyder- 
abad v. A. M. Jacob, I. L. R., 19 C. 52. .Beverely and Ameer Ali, JJ. 
held in this case that in a case of theft or criminal misappropriation, the 
officer holding the inquiry or trial has power to order the production of 
the thing alleged to be stolen or misappropriated or the proceeds thereof, 
[164] not merely for the purposes of evidence in the case, but” when-- 
- ever the thing called for has some relation to, or connection with, the 
subject-matter of the investigation or inquiry, or may throw some light 
on the proceeding.” Beverley J., goes even further and says “every 
court is entitled to have before it and to retain, during the pendency of 
the proceedings, any property which forms the subject of a charge be- 
fore it.” The words of the section merely require that the production 
of the thing should be deemed-to be “ necessary or desirable for the pur- 
poses of any investigation, inquiry, or trial, or other proceeding under 
‘this Code by or before ‘such officer.” This is very wide. But if the 
thing concerned is not necessary for evidence in the case, for what other 
purposes could it be necessary ? Apparently it could only be for the pur- 
poses of S. 517, that is, for passing orders for the disposal of theproperty 
after the case is concluded. But the learned judges refrained from. 
saying whether the production of the alleged subject. of an offence, say. 
of a theft, could be ordered, where it is admittedly not necessary for 
evidence in the case, with a view to an order being passed under $. OLY 
after the conclusion of the case. Ameer Ali J., suggests it might be: 
We see no reason why the court should not have such & power, though 
it must be admitted that the words of S. 94 ‘are “ for the purpose of an 
investigation.. z APET by or before such court” which prima facie would.. 
mean ‘then pending before it’ and is not ‘clear that any proceeding. 
under 8. 517 can be said to be pending when.there is merely a case of 
theft still undisposed of. 
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relevant either as an admission or othérwise. . In Subramanyan vi 
Paramaswaram 1, Muthusami Aiyar and Brandi JJ. had ruled against 
the admissibility of such documents, but it is not \Clear on what 
ground, though the learned judges referred’ to Gujj Dall v. Fatteh 
Lall 2. That case however is no authority for the posif02 and decided 
only, as pointed out by Parker and Handley JJ. that P2 adjudication 
by a court in favour of one of the parties to the suit to/ Which the other 
was not a party, is not evidence against the latte’ of the actual 
existence of that right. S. 35 clearly supports the decisi n in Byathumma 
vy. Avulla. 














The ‘ruling in favour of the admissibility of af draft plaint in 
evidence without any evidence that it was compared with the plaint 
actually presented in court, is however very questiona le. Their lord- 
ships apparently treat the draft as the original and the \plaint presented 
in court as a copy of the draft. They say “Weare s 


is the rough draft of the plaint put in the O. S. No. 27 of 1869 in the 
an original 


sopy of this 
se indeed 
‘draft is 
int, but 
is liable 


Badagara District Munsif’s file, and is not a copy bu 
rough drafé...... The plaint actually put in was a 
draft. We hold therefore that it is admissible.” In one se 
it is true that the final plaint is a copy of the draft. Th 
- first prepared with a view to the preparation of the final pl 
-surely if is not the origin! in the legal sense of the word. I 
to'alteration and is not intended to be the final plaint. To p 
contents of the plaint it can be admitted only as secondary e 
and under Cl. 3 of S. 63, only if it is proved to have'.been co 
with it. i ` 


[167] NOTES OF ENGLISH CASES. 


Whitley v. Challis, 1892, 1 Ch 64. Mortgages—Receiver and 
manager. The Court of appeal,held, reversing the decision of Kekewich J. 
that (1) where an agreement to mortgage does not comprise as a part of 
the intended security, the good-will of a business, but only the building 
where the business is carried on, the court cannot appoint a manager 


tó carry on the business, (2) where an agreement. to execute a morb- 


gage of a hotel provided that such mortgage shall. Bei in such font and 
contain such powers, covenants, and proyisions, as the solicitor or the 
counsel (of the mortgagee) shall advise or require,” the provision cannot 








1. (1987) I. E. R. 11 M, 116: ' 2. (1880) I: L. R. 6 0. 17L F. B; à> 


tisfied that it 
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Y 
enlarge the security, and can be held only to neng to ` me -the 
security already Cheated. a 


' In re Tilloft Lee v. Wilson, 1892, I Ch. 86. Trustee—Cestui que 
trust—Share of| Trust estate—Information as to ineumbrances an the 
fund. A trustes is hound to give information to his cestui que trust 
as to the investinent of the trust estate and enable him to verify his _ 
own statements is to the investment of the: fund. A cestwi que trust 
who is contingen}yy entitled in remainder to a share of a trust fund is 
entitled also to a}, authority from the trustee to the Bank to enable 
him to ascertain} 1 other the fund is free from incumbranee, or from 


any paramount c: Jaim. 


In ve Davie ’ Policy Trusts, 1892, 1 Ch., 90. Life Assurance— 
Wate and Ch} yon —Joint tenants. Where an assured took out a 
policy for the f benefit of his wife and children, held that on the 
ured, the wife and children took the’ money as joint: 
















tenants. 

a m ae obinson: Wright v. Tugwell, 1892, I Ch., 95. -Will— 
avna egacy Gift for endowment of church-—Continuing condtion— ` 

Retention 


of fund in court. When a bequest towards the endowment 
rch is burdened with a continuing condition that the black 
all be worn in the pulpit, the money cannot be paid over to 
ch, but only the income should be paid to the incumbent, while, 
rms the condition. Such a condition is not illegal. 


letcher v. London and North Western Railway Co., 1892, I. Q. 
122, Practice—Non-swit— Power of judge to non-suit-Pluintiff against 
is will—Non-suit without hearing evidence-New trial. A judge at the 
trial of an action cannot on the statement of the case by the plaintiff's 
counsel non-suit the plaintiff without his consent and without hearing 


the evidence tendered. 


Law v. Local Board of Redditch, 1892, I Q. B., 127. Damages— 
Penalty—Liquidated damages- -Sum payable on on one event only—None 
completion of works by day specified. By a contract for the construction 
_ of sewage works it was provided “that the works should be completed 
in all respects and cleared of all implements, &c. by a certain date” and 
“satin default of such completion the contractor should forfeit the 
sum of 100 £ and ð £ for every seven days during which the works 
should be incomplete after the said time as_ and for liquidated 
damages.” Held that inasmuch as the sums agreed [168] to be paid as 








© 
or, 
Fa 
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liquidated damages. were pay able ona single event on=7, i.e., non-com; 
pletion of the works, they were to be tegarded as liquidated damages, 
not as penalties. 


Per Lord Esher :—Where the parties to A contract have aed 
that in case of one of the parties doing or omitting todo some one 
thing, he shall pay aspecific sum to the other as dan=ges, as a general 
rule such sum is to be regarded as liquidated damage and not as `a 


penalty. 


Exceptions:—(1) Where a sum of money is to & payable on the 
non-payment of a smaller specified sum, the courts zave. treated the 
larger sum as a penalty, (2) where the sum agreed t=- be paid is with 
regard to the matter in respect of which itis agreed t= be paid, so large 
ag to make the view that it was intended to be payz2le as liquidated 
damages absurd, the court would be compelled to “arrive at the conclu- 
sion that it was to be paid.as a penalty, (8) where the parties have 
agreed that the one is to pay, and the other to receiva a sum of money 
in respect of the doing or the failure to do any of a mmber of different 
things of different degrees of importance, such sum o money is to pa 


~- 


regarded as a penalty. 


In re Eyre and Corporation of Liecester, 1=92, I. Q. B, 136. 
Practice—Arbitration - Submission—Refusal :to con=ur in appointing. 
arbitrators—Notice to appoint—Discretion.. Wher a contract for 
the execution of works provided for the reference ‘of differences 
that might arise to a single arbitrator held the; a notice“ to 
concur in the appointment of a sole arbitrator & the matter” of 
some difference, was a“ notice tò appoint an arbztrator”’ within the 
meaning of S. 5 of the Arbitration Act, 52 & 53 ‘Vie, Ch. 49,and that 
on the application of the party who gave the notice. the court had no . 
discretion to refuse to appoint an arbitrator. 


Baker v. Yorkshire Fire and Life Assurance Co., 1892, I Q. B. 
144, Practice—Staying Proceedings— Arbitration—Submission Fier 
surance Policy-Arbitration Act. A fire insurance policy contained a 
ision for a referencé to arbitration. A submissic under S. 27 of the 
Arbitration Act, 1889, being a written agreement to submit. present 
or future differences to arbitration, ‘held that the policy although not 
signed by the plaintiff amounted to a submission to=rbitration. 


‘Cleaver v. Mutual Reserve Fund Life Assor Jation, 1892, I. à. 
B.147. Life Insurance In fasur of wife—Death of. i inscored through crime 
| 


y 4 
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of wife-Public polucy-Resulting trust in favour sured’ s estate— Action 
by executors—Married Women’s Property Act. The executors of a person 
who has effected an insurance on his life for the benefit of his wife can 
maintain an action on the policy, notwithstanding the fact that the 
insured was murdered by his wife. The trust created by the policy in 
favour of the wife under'the Married Women’s Property Act, 1882, S. 
11 having become incapable of being performed by reason of 
her crime, the insurance money forms [169] part of the estate of the 
insured ; and as between his legal representatives amd the insures no 
, question of public policy arises to afford a defence to the action. 


Radcliff v. Bartholomew, 1892, I. Q.'B, 161. Jurisdiction— 
Justice—Time within which complaint must be made. Where a comp- 
laint was to be made “ within one calendar month from the time the 
cause of such complaint shall arise” held that the day on which the 
alleged offence was committed was to be excluded from the computation 


of the calendar month. 


Metropolitan Railway Co. v. Flower, 1892, I Q. B. 165. 
Revenue—Land tax— Liability to assessment—Hereditaments. Where 
“ all lands, mines, parks and all hereditaments of what kind or nature 
soever are charged with land tax” held that a tuonel constructed under 
the roadway of a public streét was chargeable with land tax, as the ` 
right or interest of the company in the tunnel was a hereditament. 


= Quram v. Quram 1892, I.Q.B. 184.— Will—Construction—Gift of 
freehold estates to devisees as joint tenants and not as tenants in com- 
mon, and to the survivor of them his or her heirs & assigns for ever ” The 
Wills Act (I Vic., Ch. 26 S. 28) provides that adevise to two or more 
jointly without any words of limitation gives them: a joint estate in fee 
unless a contrary intention appears. Held that where a testator dying 
after the coming into operation of the Wills Act devised a free-hold 
estate to certain persons as joint tenants and not as tenants 
in common and to the survivor of them, his or her heirs and 
assigns for ever ” the effect of the devise was to make the devisees joint 
tenants for life with a contingent remainder in fee simple to t 


survIVOY. 

The Queenv. London County Counsil, Ex parte Akkersdyk ` 
ex parte Fermenia, 1892, IQ. B. 190. Local Government—Country 
Council—Music and dancing master—License~-Hearing of application- 
Judicial proceedings—Duty of council— Appearanceby member in 
opposition—Invalidaty of —Proceedings. The London country council 
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delegated ‘to a committee of their body thé hearing of- applications for 
niusic and dancing licenses. The committee by a majaritiy recommend- 
ed that a license applied for should not be granted. The applicant 
thereupon applied to the ċounty council for a license. At the’ hearing 
before the ‘county council. certain members of that bo¢y who were also 
members of the committee and had voted with tke majority at the 
hearing before the committee, instructed counsel to appose the appli- 
cation fora license. The councillors so instructing counsel were 
present at the hearing but did not vote. The councl by a majority 
refused the application for a license, ; 


Held that the county council in determining applxations for music 
and dancing licenses were acting judicially and that the presence at the 
hearing of those members ‘of the county council whc had instructed 
counsel to oppose the application vitiated the*proceedings, and a rule for ` 
[170] a mandamus to hear and determine the applicaston according to 
law was accordingly made absolute. 


Warburton v. Huddersfield Industrial Society, 1892,I Q. B. 
213. Industrial society—Application for property—Zawful purpose—' 
Subscription to strike fund—Industries—Provident Scäeties Act 1876. 
Where an Industrial Society established to carry on the trade of general 
dealers, manufacturers and farmers, passed a resolufion at a proper 
meeting, to devote a portion of the profits: to a subscription to a strike 
fund for the support of workmen on strike im’ the nelgEbourhood, Held 
. that, the purpose was not “a lawful purpose” within the meaning of 
the rules, as if must mean a purpose ejusdem generis with the general 
purposes and objects of the socity as contained in its rules and that 
`- the society must be restrained from such an application of its ‘profits. 


Bound v. Lawrence, 1892, I Q. B. 226. Masterand servant emp- 
loyer and Workmen Act- Workman person engaged ir manual labour 
substantial occupation. The test of whether an employee is engaged in 
manual labour within the meaning of 38 and 39 Vic. Ch. 90. S. 10 is, 
whether such labour is his real and substantial employment or whether 
it is incidental and accessory to such employment. A grocer’s assistant 
whose duty it was to serve customers in the shop, hæl also the duties 
of making up parcels for customers, carrying parcels from the shop to 
the cart at the door and bringing up goods from the seller to the. shop. 
Held that such occupations were incidental to his real and sub- 
stantial. employment as a salesman and that he~wae not engagèd in 
fhaniâl labour. . . | ost 
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Leigh v. Green, 1892, P. 17. Where a party opposing a will has - 
given notice that he merely insists on the will being proved. in solemn 
form and only intends to.cross-examine the witnesses, the court has no 
jurisdiction to condemn him in costs, such power only existing where 
the party giving the notice has taken proceedings to call in the-probate. 


Duplany Y. Duplany, 1892, P, 53. Ina petition by the wife for 
the dissolution of the marriage on the ground of adultery and cruelty, 
the jury found that the husband had been guilty of adultery but not of 
cruelty and that the petitioner had separated herself from the res- 
pondent before the adultery and without reasonable excuse. 


Held that the petitioner was entitled to convert her petition for 
divorce into a petition for judicial separation, and that her desertion of 
her husband before his adultery was nota bar to the granting of a 
decree for judicial separation. = 


The Dwina, 1892, P. 58. Held that-in an action of salvage the 
court may diminish the award of salvage, on a counter- claim by the 
owners of the galved vessel, where, by reason of want of skill in mane- 
uvring the salving vessel, injuries had been sustained by the salved vessel. 


MISCELLANEOUS. 


[171] Personal statistics :—-The oldest'Cabinet Minster is Viscount 
Cranbrook, G. C. S. I. Lord President of the Counzil, aged seventiy- 
seven; the youngest is the Right Hon. Arthur James Balfour, M. P., 
First Lord of the Treasury and Leader of the House of Commons, aged 
forty-three. The oldest member of Her Majesty’s Privy Council is the - 
Right Hon. Sir James Bacon, Kt., aged ninety-three; the youngest 
the Right Hon. Lord Walter Gordon-Lennox, M. P., aged twenty-six. 
‘The oldest duke is the Duke of Northumberland, K. G., aged eighty-one; 
the youngest, His Royal Highness the Duks of Albany (a minor), aged 
six. The oldest marquis is the Marquis of Northampton, K. G., aged 
seventy-three; the youngest, the Marquis Camden (a minor), aged Nine- l 
teen. The oldest earl Grey, K. G., aged eighty-nine; the youngest is thè 
Earl of Dalhouse (a minor), aged twelve. The oldest viscount is Lord 
Sherbrooke, G. C. B., aged eighty ; the youngest, Viscount, Torington 
_ (a minor), aged four. The oldest baron is Lord Ebury. (who is the 
oldest peer of the realm), aged ninety; the youngest, Lord O’ Hagan 
(a minor), aged twelve. The oldest member of the House of Commons 
is the Right Hon. Charles Pelham Villiers, M. P., for the Southern 


~ 
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' Division of the Borough of Wolverhampton, aged ninety ; the youngest 
the Hon. Wm. Frederick Danvers Smith, M. P., for the Borough of 
the Strand, aged twenty-three. The oldest judge in-England is the 
Right Hon. Lord Esher, Master of the Rolls, aged saventy-five; the 
youngest, the Hon. Sir Francis Henry Jeune, of the Probate, Divorce, 
and Admiralty Division of the High Court, aged ‘orty-eight. The 


oldest judge in Ireland is the Hon, John Fitz Henry Townsend, da Ei: 


D:, of the Court of Admiralty, aged eighty-one; the yeangest the Right 
Hon. John George Gibson, of the Queen's Bench Division, aged forty- 
five. The oldest of the Scotch Lords of Session is the Right Hon. 
(George) Lord Young, aged seventy-two; the youngest, the Right Hon. 
Lord Robertson, Lord Justice-General, aged forty-siz-—Law Journal, 


[172] Public Prosecutors:—We wish to draw she attention of 
Government to the fact that some public prosecutors take fees from 
complainants in criminal cases in addition to the fees paid by. the 
Government. We believe the practice is not general. but’ instances 


have come to our knowledge of-such conduct on she part of some. - 


members of that body. The practice may not be ilegel, but there can 


be no doubt that it is highly objectionable. In crim-mal prosecutions - 


the interest of the Government is merely that justice should be done and 
not that the prisoner should be convicted. And the poblic prosecutor 
whose attitude towards the prisoner should be one of Tairness, should 
not acquire the partisan feeling of the complainant by accepting a 


remuneration from him. If there be no order of she Government . 


already on the subject, we hope that the Government will draw the 
attention of public prosecutors to their duty in this resect. 


Acquittal by bribing :—Proof of a previous acquitsal for the same.. ` 


offence will discharge a prisoner, when the first prosecution was 
commenced bona fide, although the acquittal was obtained by bribing the 
prosecuting attorney; but such acquittal will be of no avail if the 
. prosecution was begun by collusion with the prisoner, m order that he 
might be tried at a time favorable for his escape. Shideler v. State, 28 
N. E. Rep. 537 (Ind)—Harvard Law Review. 
Right to dead body -—A wife may maintain an aæion against one 


who mutilates the dead body of her husband, and recovsr damages for - 


her mental sufferings caused thereby. The court rscognizes that 


~ 


there is no property in the commercial sense in a corpse, but holds.- 
that the surviving wife has the right of possession for the purposes, of , 


preservation and burial, . Larson v. Chase, 50 N. W: Rep. 238 


(Minn).—Harvard Law Review. ` 
22 ' 
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Liability of employee for unskilful work :—In Glennon v. Lebanon - 
Manufacturing ` Company, the Supreme Court of Pennsylvania holds 

` that-if an employee performs his work negligently or unskilfully, it is a 

‘breach of his contract; and when the employer is sued for wages 

` claimed under the contract, he may defend by showing a failure on 
the part of the servant to perform his part properly, in consequence of 

‘which he has sustained damage. It is nota question.of set-off or of 
tort; if is an equitable defence growing out of the contract itself, and 
going directly to the consideration. Such a defence is available against 
the whole claim—not merely so much of it as covers the days on 
which the negligence occurred—N. Y. Law Journal. « 


Yoo 


[173] ADMISSIBILITY OF POLICE RECORD. 


The ruling of Mr. Justice Parker when presiding at the last 
Criminal Sessions that a police officer cannot be compelled to produce 
any record framed under S. 161 of the Criminal Procedure Code shows 
the great necessity for an authoritative decision on this question which 

‘is of some public importance, 


Under the above section of the Criminal Procedure Code, a 
police officer in the course of an enquiry’ may examine orally any 
pérson-supposed to be acquainted with the facts and circumstances 
ofthe case which is being enquired into—and any statement which 
he may make may be reduced to writing by the police officer. The 
section also makes it obligatory on the persons so questioned to answer . 
truly all the questions relating to the case which may be put to him. 
“This provision, it must “be noticed, did not find a place-in the 
corresponding section of the old Criminal Procedure Code, Act X of 
1872. 


Under S. 172, every officer has to keep a diary setting forth (1) 


the time at which the information of the commission of any offence : 


reached him ; (2) the time at which hetbegan and closed his inves- 
tigation ; (3) the place or places visited by him; (4) a statement of.the 
circumstances ascertained through his investigation. 


Now it will be noticed that the statement that may be recorded 
-under $ - 161, does not form a part of this diary as observed in In.the 
matter of ‘tlie Petition of Jhubboo Mahton t- The particulars which 8. 

126- (now 172) requires to be recorded in a ‘police diary do not include 


1. (1882) I. L. R. 8 C. 739. 
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any written statement under S. 119. The police óicer need not make 
even any reference to such statement in this diarr, and the question 
that. often comes up for decision before the Mofussil Courts is whether - 
the police [41 74] officer may refuse to produce his record of statements ' 
under.S. 161, though admittedly he is entitled to refuse production 
of his diary under 8. 172. 


The matter is one of considerable importance... One of the pleas 
often urged by an accused is that the case against him has been con- 
siderably improved by the prosecution. The examination of witnesses 
by the court often takes place only many days aff=r the date of the 
occurrence and it is highly important on certain. occasions to know 
whether their statements to the police when the fact were fresh in their 
memory bear out their subsequent testimony. The terval between the 
dates when the case is first taken up and they are actually examined is ‘ 
often utilized in tampering with the witnesses and if is of the highest 
importance to ascertain the nature of the statemente first-made by them, 
when not under influence calculated to lead them astray. When therefore 
an accused seeks to discredit the testimony of a hostile witness, it 
seems only fair th@t he should be allowed to prove that his original 
statement was different. This can, of course, be done only by 
summoning the police officer to produce the record of statements 
made by him. If he admits as a witness thas such a statement 
has been previously made to him, then there would: be no difficulty but 
otherwise, can he be asked to refresh his memory by réferring to the 
‘record in his possession ? If the police officer can rstuse the production 
of this record then it is plain enough he cannot be Induced to refresh 
his memory by reference to the same. i 


The, general rule of law is laid down by S. 180 of the Evidence 
Act. That section lays down that a witness who is nota party toa 
suit shall not be compelled to produce (1) the title-deeds to any pro- 
perty ; (2) any document in virtue of which he hoids any property as 
mortgagee or pledgee ; (8) any document the production of which might 
tend to criminate him, unless under certain conditons which need not 
be stated for the purposes of this argument. 


‘It is obvious that the diary containing a record of statements 
under §. 161 does not fall under this section. Neitaer does it fall under 
S: 181 which enacts that no one shall be „compelled to produce 
documents in his possession which any other persar would be ceuued 
to refuse to produce if in his possession, 


ee eee 


`N 


172 THE MADRAS LAW JOURNAL. _ VOL. GII. 


Is there any provision then in the Criminal Procedure Code 
: that enables a police officer to refuse the production of the record 
[175] of statements made under S. 161. The argument is advanced 
that the statements recorded under S. 161 form part of the diary under 
‘S. 172 and that therefore the accused is not entitled to call for the 
production of such statements. | 


It is enough to read the two sections to see that they refer to 
matters thoroughly distinct from each other. The diary is a record 
‘ of the acts of ‘the police officer. They are not concerned with any 
_ statement made by a stranger. They are intended only as an aid. to 
the enquiry and trial. 


Under S. 161, the witness, is bound to answer truly all the ques- 
tions asked him by the police. The old Code did not make it obliga- 
tory on a witness. to speak the truth and the result was that a person 
who made a false statement before the police was not amenable to per- 
jury, Empress, v. Kassim Khan and Empress Mussamut Dahial. 
_ Whereas now there is not the sligtest doubt that a witness who made 

a false statement to a police officer in reply to a question which he is 
bound by that section to answer would be guilty of intentionally 
giving false evidence, Nathu Sheikh v. The Queen Empress 2 . 


The result is that the prosecution derives a great advantage over 
the defence. If the witness improves his story, or if he gives a differ- 
ent version, to the prejudice of the accused, he is perfectly safe as he 
knows his previous statements to the police cannot be proved by the 
production of the police record. He may deny that he has made any 
statement at any previous time contradicting his present version, 
knowing full well that it is next to impossible to contradict him by 
proof thereof, but if the witness , knows that the accused can compel 
the production of his previous deposition, then he will be very careful 
not to make any important deviation to the prejudice of the accused. 
_ The prosecution at the same time have a guarantee that he will not 
materially alter his story in favour of the accused, as he thereby renders 
himself liable to prosecution for giving false evidence. The law declares 
that the witness shall answer truly all questions put to him by the 
police. Is not the accused then entitled to show that he has not so 
answered, that his evidence is not worthy of any credit, by proof of his 
having’made a false statement when he was bound to speak the truth, 
by showing that the two statements are discrepant ? 5. 162 only declares 

1, (1881) I. L. R. 7 C, 121. 2. (1884) I. Ñ. R. 10 0, 406, 
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[176] that these staternents shall not be used as evitence against. the 
accused. Buti it does not prohibit their use in his favor. S. 172 as we 
have’already stated refers to a different record altogesher. Public in- 
‘terest is clearly in favor of the view we maintain. We'shall now refer 
: to a few‘decisions on the point. 


The case of In the matter of the Petition of Kali Churn Chunari 1 
was decided with reference to S. 119 of the old Cmminal Procedure 
Code. Mr. Justice Prinsep held that the accused w-s not entitled to 
insist upon the Police Officer refreshing his memory ky referring to his 
notes because under S. 126 of the old Code (now S. 172) he was not 
entitled himself to see these notes or any papers prepered in the course 
. of a police investigation—and that S. 119 declares that such notes 
shall not be treated as part of the record or be used a= evidence. The 
distinction to which we have already referred between the record of 
statements made under. S: 161 and the diary kept wader S. 172 does 
uct.seem to have been recognized. It may be perfecti true as observ- 
ed by the learned judge that the accused has no right-to see any notes 
prepared under 8. 126—but, that is a very diffeent thing from 
saying that a police officer cannot be required to refreh his memory 
from a statement recorded under S. 119 and reading the whole judg- 
ment of the learned judge it does not appear whether'zhe record there 
referred to was a record of the witnesses’ statements under S. 119 (now 
S. 161) or whether it was simply a diary kept under. 126 (now S. 
172) which probably contained an abstract of the witneses’ statements. 


Mr. Justice Wilson clearly regarded the record asne which was. 
prepared under S. 126 which no doubt is a document, which the law 
expressly declares, the defence has no right to see. ‘This case there- 
fore can only be regarded as a decision on S. 1265 of't=e old Criminal 
Procedure Code (now S. 172). Ttean scarcely be regarded as a naling 
that the accused has no right to refer to the police officer's record in 
order to discredit a witness. under examination. Mr Justice. Wilson 
observed, “I know of no authority for saying shat a witness 
can be compelled to refresh his memory from sny document, 
unless the document is either in the possession -of the party 
who desires to put it to the witness, or is-at least such as- he 
can insist on having produced. This is -a document which. the 
[177] law expressly decl@res that the. defence has—no right to see” 
—and - then he refers to S. 126. This decision the-efore on which 


J. (1881) I. L. R. 8.0. 154. ` 
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reliance seems to have been placed by Mr. Justice Parker has no 
application., The next case referred tois In the matter of the Petition. of 


Jhubboo Mahton. 1 There the witness having refreshed his memory 


from the statements, it was contended at a later stage of the proceedings 
that the prisoner’s counsel was entitled to see the writing with which 
the police officer refreshed his momory, It was held that though 
counsel had the right to look at that record before or at the moment 


' when the witness used it to refresh his memory in order to answer a 


particular question, yet, not having exercised that right he did not 
continue to retain if for the whole of the subsequent examination 


of that witness. Neither is this decision in point. The accused 


did not insist on his right to demand the production of the record 
for the purpose of the police officer refréshing his memory on the , 
same. The only argument addressed was that having acquired a 
right to examine the document on account of the witness having 


refreshed his memory that right could be exercised at any time 


the witness was under examination. There is one case more to 
which we shall refer. In Bikao Khan v. The Queen Empress 2 it was 
argued for the prisoner that statements recorded under S. 161 formed 


‘no part of the diary referred to in S. 172 which contains a record of 


the proceedings of the police and their movements together with ‘ex- 


pressions of opinions on private matters which alone were probably 


not intended to be placed at the disposal of the parties, and that there- 
fore the accused was entitled to the production of the statements 
recorded under $. 161. -The validity of this argument was conceded by 
the learned judges and they held following a previous ruling that the, 
judge was wrong in excluding these statements which do not form ' a 


_ portion of the diary and therefore they are not protected by any enact- 
ment. S. 145 of the Evidence Act gives power to the accused to cross- 


examine 2 witness as to previous statements made by him in writing 
or reduced to writing, and of course such writings may be proved as . 
observed in Bikao Khan v. Queen Empress2. This appears to us to be 
the reasonable view. This case is thus a clear authority for the pro- 
position that the accused is entitled to an order from the court for 
[478] ‘the production of such statements and as pointed out by Mr. 

Justice Wilson a witness can be compelled to refresh his memory from 
any, document which he can insist on being produced. , 


There is thus both reason and abont in’ favour of the view we 
advocate. If the law were oe there would be.good. ground . 


~r (1882) I. L. R. 8 0, 739 = 


(1889) TL. B16 O. 610., 


t 
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for-moving the legislature to alter it. The supreme irtportance of the 
first recorded statements of witnesses “being available zor the detection 
of falsehood in the ‘proved versions presented to tre court, will be 
admitted on all hands. That arecord prepared by the-police officer 71 
secret with a strong motive to fix the crime on somebocy is inadmissible 
against the accused (Vide S. 162) is a rule devised for the ‘protection 
of: the accused andcannot lead to the conclusion that it & in consequence 
inadmissible ¿in his favour. We conceive the solicitude af the legislature 
further to safeguard the interest of the accused is menifest ‘from the 
inference fairly deduciblé from ‘the language of the ode, that such 
record is admissible in favour of the accused. 


ee pe 


A BILL TO AMEND THE LIMITATON AGT AND 
THE CODE OF CIVIL PROCEDURZE. 


We have had occasion to express our dissatisfxetion with the 
mode in which the Supreme legislature in India does ics work. The bill 
before us is not likely to add to the reputation of the -aw member in 
charge of it or his assistants. It is in the first place dificult to under- 
stand why amidst a hundred matters of difference among the High 
Courts of this country only a few have been selected fzr special legis- 
lation. A glance at Whitley Stokes’ edition of the Ango- Indian Codes 
or at the notes of Mr. Justice 0 Kinealy to the Code -of Civil Proce- 
dure, will reveal numerous points for improvernent or amendment. . Itb 
seems difficultto explain on any reasonable hypothesis -why the legis- 
lature should be invited by Sir Alexander Miller, whose duty it is to 
familiarize himself with all the defects of existing legislation, 
to consider a few out of several fimportant qvestions ready 
for legislative handling. Unlike in England the legislaiive machinery 
in this country moves very slowly. Within a fe» days of the 
decision of the House of Lords in Derry v. Peek!, & bill was intro- 
duced to modify the law relating to the liability of directors for 
[179] careless misrepresentation in prospectuses, as id down by the 
highest tribunal. And the bill has become law. W-thin an equally - 
short space of time, after the decision of the Cour; of Appeal i in @ 
recent.case, Barrow v. Isaacs & Son 2 that the lessor. right re-enter on’ 
premises ‘sublet by the lessee in breach of a covenant nct to sublet with- 
-out the lessor’s consent (which he was not.to refuse’ anreasonably), a 
bill-was introduced to modify the law on account ‘of ite hardship. But 








‘1: (1889) 14 A: C. 387, 2, (1891) 1-Q. B. 417. 


& 
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in: this country several years must elapse before the attention of the - 
legislature is drawn to the mischievous consequences of some perverse :- 
decision or ill-advised legislation. The evil is to some extent unavoidable 
on accountof the existence of four independent High Courts, whose 
conflicting interpretations of statutes cannot be rectified by a Court of- 
Appeal situated in a foreign land whose ordinary appellate jurisdiction 
is limited to. matters exceeding Rs. 10,000 in value. Making due 
allowance for the difference in the constitution of courts in this 
country, it seems to us, that the legislature pays far too little atten- 
tion to the duty. of noting judicial interpretations of enactments. — 
A law-member taking in hand the amendment of the Code of Civil 
Procedure is expected to have digested the literature of judicial 
decisions on all the sections of the Code and to begin the work of 
amendment in a thorough and satisfactory manner. But we find ta 
our disappointment that only a few cases of hardship are selected by 
this Bill. Has the legislature nothing todo with the vast mass of 
conflicting decisions an 8. 11 of the Code ? See Stokes’ suggestions in. 
his Anglo-Indian Codes, Vol, II, pp. 391 and 392. Has the recent -. 
extension ofthe rule of res judicata by West J., in Bholabhai v. 
Adesang, | (followed in Govind Bin Lakshmanshet Anyjorlekar v. Dhond- 
barav Bin Ganbarav Tanbye, 2 and in Vithtlinga Padayachi v. Vithi- 
linga Mudali, ? unsupported by the language of the section, not attract- 
ed the attention of Sir Alexander Miller? Isit only in suits for 
possession of. immovable property and mesne profits prior to suit (S. 
212) that the determination of the amount of mesne profits may be. 
reserved for alater stage after a preliminary decree? The everyday 
practice of the courts is at variance with this limitation. We hava. 
shewn the amount of conflict that exists on the question whether the 
‘court which passed the decree or the court within whose limits the . 
immovable property is situated, should execute a decree for 
[180] possession of immovable property stiuated partly within the 
jurisdiction of each court (see Critical Notes, 2 M. L. J, 119). It has 
been held that no attachment is necessary in execution of a decreg 
upon a mortgage bond, of the property mortgaged. But the investigation 
of claims under S. 278 and the provisions’ with regard to sale presup- 
pose- attachment of the property, see Deefholts v. Peters.+ There are 
no.. provisions, as.to bringing in the representatives of parties dying.. 
between the date of the decree and the date of the appeal therefrom. . 








1 (1884) I. L. 


R. 9B. 75. 8 (1891) I. L. R. 15 M. 111. 
2 (1890) I. L. R. i 


5 B. 104. 4 (1887) I. L. R.. 14 C. 681. 
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There is nothing said in the Code as to how suits byor against lunatics 
not adjudicated under Act XX XV of 1858 are to be-conducted (vide g. 
463). The Madras, Bombay and Calcutta’ Couris arein, mutual 
conflict, see Subbaya v. Buthaya,! Venkatramana Rımbhat v. Timappa 
Devappa,2 Umasundari Dasi v. Ramji Haldar, acd Tukaram Anant 
Joshi v. Vithal Joshi. £ Again in copying the langcage of an English 
Act in S. 539, the legislature has failed to provice for the removal 
of trustees. It appears to have been an ovarsight that the 
`” absence of such a provision in the English Act bscause the 
proceedings were summary was not noticed, Subsayya v. Krishna. 5 
S. 561 says that “any respondent may take any obẸection to the decree 
which he could have taken by way of appeal,” language which has 
been differently construed by the Caleutta and Madras High Courts, 
see Tiummayya v. Lakshmana,® and the cases cited toerein. Yet, wide 
asthe language is, itis difficult to believe,that the legislature inended 
that a respondent might object to any portion of the decree which is in 
favour of a co-respondent without preferring an appeal for that purpose. 
What is “a preliminary point” in S. 562 has given rise to conflict of 
opinion. The blundering addition by the legislature of a clause in 
S. 610 that an order ofthe Privy Council for costs might be executed 
against a surety in view to removing a conflict betwen the Allahabad 
and Calcutta High Courts, has led tothe unexpected result, that Her 
Majesty's order cannot be executed against a surety under S. 608, (see 
Arunachellam y. Arunachellam,’ contrary to the spirit of the words of 
S. 610, that the order should be executed icthe manner and 
according to the rules applicable to the execution of original dec- 
rees, (compare the language of S. 583, and Thirumzlai v. Ramayar’. 
[181] S. 622, which has been rendered of small-use by-the decision 
of the Privy Council, cries for amendment if subordirate tribunals are to 
be kept under efficient control. We would also dra-v attention to the 
amendments suggested by Stokes atp. 440 of Val. II. A cursory 
examination of:the Code thus reveals a number of defects which any 
amending bill may be expected to deal with. A stmilar examination 
of the Limitation Act would reveal an equally largenumber of defects 
which should have been brought within the scope of the bill. Yet we 
have but four sections in this bill. . 


1. (1877) I. L. R. 6 M. 380. 5. (1890) I. L. E. 14 M. 185. 
2. (1891) I. L. R; 16 B. 182. 6. (1888) I. L. R 7 M. 215, ` 
3. (1881) I. L. R. 7 C. 242. 7. (1894) I. L. R. 15 M. 208. 
4. (1889) I. L. R..18 B. 656, 8, (1889) I. L, R13 M. 1, 
23 
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Proceeding to an examination of what ‘the bill contains (from an 
examination of what it does not, it appears to us that the lies on | 
which itis drawn and the drafting itself are far from satisfactory. 
The 1st secticn is an addition to S. 5 of the Limitation Act and is as 
follows, “5 A. Whenever it is shown to the satisfaction of a court that 
an appeal or an application for a review of judgment was presented 
after the expiration of the period of limitation prescribed for such 
appeal or application owing to the appellant or applicant at the - 
time when he presented such appeal or application having been misled 
by any then unr enealed order, ov then existing practice, or judgment 
not then overruled, of the High Court'of the Presidency, Province or 
District, such appeal or application, if otherwise in accordance with - 
law, shall for all purposes be deemed by all courts, to have been pre- 
sented within the period of limitation prescribed’ therefor.” In the first 
place it appears to us that the section has no application to appeals 
and applications pending at the date when this enactment comes into 
force. And the main object of the section which was to relieve against 
the consequences of the decision in Bechi v. Ahsan-ullah Khan,} 
would thus be frustrated. Secondly, it is not clear why the indulgence 
is not extended to applications for leave to appeal in forma pauperis 
and applications to set aside awards {vide S. 12) both of which would 
be affected by the principle of the aforesaid decision. Thirdly the 
section makes it incumbent on the appellant or applicant, to shew 
that he himself, (not his agent or pleader) knew of the unrepealed order 
practice or judgment not overruled, and that he was misled by it. We 
dre not ‘able to see why the appellant who filed his appeal earlier, but is 
not able to shew that he was misled by the unrepealed order, &c., should 
be [182] placed in a worse position than the appellant who filed his 
appeal later and was so misled. Lastly we do not quite understand 
‘the use of the word “ unrepealed.”’ Does it mean uncancelled merely, or 
not abrogated by statute ? 

The next section is an addition after S. 875 of the Code of Civil 
Procedure. S. 375-A. is that nothing in the chapter: applies to pro- 
ceedings after decree. It is not clear why the whole chapter is 
rendered inapplicable. S. 373 which relates to withdrawal is the only 
section that requires to be dealt with. It appears to us that the 
‘exclusion of Ss. 374 and 875 also is unnecessary. S. 375 which relates 
to compromises is inapplicable to execution proceedings by reason of 
Ss. 257-A. and 258. There is an explanation to S. 375-A. that “an 


1. (1889) 1. L. R. 12 A. 461. 
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application to the appellate court pending an appect is not an applica- 
tion subsequent to the decree’. We conceive that what is here 
referred to is an appeal from a decree in a suit but the language 
covers also an appeal from an order subsequent to Secree. 


The next section is made to follow S. 582 and is to the effect 
that if an appeal or an application for review is ‘insufficiently 
stamped and the insufficiency is due to some mistake, the presenta- 
tion is valid for purposes of limitation: and a provis follows that if the 
stamp is not paid after the order of the court, the appeal or application 
shall be rejected. We have first to remark that =4e proper place for 
this section is after S. 4 of the Limitation Act whick says that an appeal 
or application presented after the time limited shal ‘be rejected. Again 
it appears that if the insufficiency was not due to mismke there would be 
no protection under the new section, to the appeal ar application. The 
practice of the Madras High Court and the decisionsin Chennappa Rat 
v. Raghunathayya, Patcha Saheb v. Sub-Collector of North Arcot, 2 
tend to show that the appeal or application Is in time, even 
though it was presented on insufficient stamp and the ` insuff- 
ciency was deliberate. The language of S. 582A implies that if 
the insufficiency was not due to mistake, the presantation should not 
be treated as valid. We think that such a qualifica=ion of the Madras 
view is undesirable and is out of harmony with the provision in 
S. 54, with regard to suits that if a plaint is instfficiently stamped 
for whatever cause, it shall not be ‘rejected unless -here is a failure 
to pay the deficient stamp duty. The proviso ir S. 582-A seems 
[188] also to be unnecessary so far as regards tue appeal as the 
similar provision in S. 54 may well be deemed t+ be extended by 
S. 582 to appeals. 


The last of the sections of this little bill simply Feclares 8. 647 in- 
applicable to applications for the execution of'decrees This explanation 
to that section would seem to render 8. 375-A alre=dy noticed practi- 
cally unnecessary. “Tt also appears to us that the axplanation is too 
widely worded. As the explanation stands, it would_not be serviceable 
to applying the provisions as to the summoning of ¥itnesses, adjourn- 
ments, judgments, &c., to proceedings in execution o decrees. Whence 
are we to get these provisions for application to such aroceedings ? The 
matter is beset with considerable difficulty and the =xplanation there- ` 
fore will have to be much more carefully worded. 


1. (1891) I.L.R. 15 M. 29: 1 M.L.J. 598. 2. (1891) CL. R. 15 M. 78. 
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The language of the bill will, we hope, be carefully examined... in 
committee. ‘The drafting of bills is a difficult work. There must be'a 
committee of legal experts to do it. But the Supreme legislature does 
not appear to possess such assistance. Inour April number we pointed 
out the unskilful drafting of the Suits Valuation Act. Such instances 
are fast increasing. The time is come for something being done to en- 
trust the technical portion of legislation to better hands than the 
Government of India can now rely on. | 


ey ? 


DEALINGS WITH PROPERTY BY TRESPASSERS. 


The subject which I intend to discuss under the above heading 
is, to what extent the rightful owner of property is liable to the burden, 
or entitled to the benefit, of any dealings with the same by a person who 
is in possession of it without any lawful title. Suppose a person with- 
out title is in possession of any property and sells or mortgages it for 
the purpose of paying the Government revenue due upon it, or for pay- 
ing off debts contracted by a previous rightful owner and binding on 
the estate, or for any other purpose necessary in the interests of the 
estate, is the sale or mortgage binding upon the true owner ? Again, if 
a, trespasser in possession acquires any property with the income of the 
estate on which he has trespassed, is the real owner entitled to claim the 
property so acquired ? Looking at the question from general principles, 
and leaving out of sight the special cases in which the rightful owner 
[18%] might have estopped himself from impugning the trespasser's . 
dealing, or in which the person in possession though subsequently 
found to have had no title is, at the time of dealing with the property, 
clothed by law with all the rights of a legal owner, as for instance an 
executor, the grant of probate to whom is revoked on the ground of the © 
existence of a later will appointing a different executor, and leaving out 
also any other cases depending upon special principles, it would seem 
to be clear that the real owner cannot be affected by any dealings of a 
trespasser. but judges have frequently felt a perplexity on the point, 
a perplexity which has been in no small measure caused by a dictum 
of the Privy Council in Hunooman Persaud’s case,1 as well as by a desire 
to do what is called substantial justice, butis often synonymous with 
short-sighted justice. This perplexity has often induced judges to base 
their decision as to the binding character of an alienation or an incumb- 
rance by a trespasser, upon the ground of the necessity or the want of 


1. (1856) 6 M. I.. A 898, 
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it for the same, rather than upon the broad question whether any 
alienation by a trespasser can possibly have any effect as against the 
true owner. It is therefore worth while to consider the authorities on 
the subject and see, whether they justify the position that a real owner 
can be bound by the dealings of a trespasser in possess:0n. 


Let us take. one of the strongest cases of necessity for creating an 
incumbrance on the estate, viz., the inability of the esf&te to meet the 
Government revenue. If the trespasser pays the Government revenue 
out of his own pocket, can he bring an action against t= true owner for 
recovery of the amount so paid? The claim cannot be brought under 
S. 69 of the Contract Act, because a trespasser has no interest in the 
payment of the money which the rightful owner is bourd to pay. Nor 
can it be brought undér S. 70 of the Contract Acs- Though the 
language of S. 70 is very wide, the scope of it has been nar- 
rowed by decisions, and the result is that the Ictian law is in 
conformity with the English law on the subject. It is not true 
that, in every case in which one person makes a payment for another 
by which he is benefited, the former has a right of acton against the 
latter. In Tiluck Chand v. Soudamini Dasi,! the platmtiff purchased 
a piece of property in execution sale and obtained possession. She 
was subsequently ousted by the defendant who had slso purchased 
[185] the same property at another execution-sale tlrve days before 
the plaintiff. The, plaintifi’s suit was brought to recover the amount 
paid by her towards the Government revenue during ‘the period of 
her possession, after deducting therefrom the rents recsived. It was 
held by the court, that though the plaintiff might have supposed that 
she was the lawful owner of the property, she was reall7 in the eye of 
the law a trespasser and wrong-doer in holding possessinn of it against 
the defendant, and that whatever sums she might have-paid in respect 
of it, while she was thus in possession, were paid in 33r own wrong 
and that she must be content to bear the burden of it, end the suit was 
accordingly dismissed. Garth C. J. makes his position clear by two 
illustrations, “If A pays B’s debts, supposing he has axthority to do 
so, but in fact having no such authority, he cannot reecver the amount 
against B; and if A innocently obtains ‘possession of 3’s horse, and 
wrongfully holds possession of it, believing that he has aright to do so, 
he cannot claim from B the price of food or-medicine -which he may 
have supplied to the horse, although the horse, would k=ve died with- 
out such food or medicine, and B alone may -have benefited by A’s 
Daa ee a a es 


1 (1878) I. L. R. 4 0. 566. 
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expenditure.” This decision was followed in Binda Kuar v. Bhonda 
Das! where the divided brother of a deceased Hindu wrongfully took 
possession of his brothez’s estate against his brother’s widow collected 
the rents,, and paid the Government revenue, but was subsequently 
obliged to give up possession fo the widow and refund the rents to` 
the tenants from whom the widow had collected them. The brother 
then sued the widow for recovery of the amount paid by him as 
Government revenue and the suit was dismissed by the High Court on 
the ground that the plaintiff was in wrongfulpossession of the defen- 
dant’s property, and paid the revenue for his own benefit and on his 
own account, and that the fact that he had been a loser, or that the 
defendant had been benefited, would give him no right of action. 
Ss. 69 and 70 of the Contract Act were held to have no application. 
The provisions of these sections were again considered in Chedi Lal v. 
Bhagwan Das2 and it was laid down by Mr. Justice Straight 
that the use of the word ‘lawful. in the section showed, 
that the legislature bad in contemplation cases in which a person 
held such a relation to another, as either directly to create, or by 
implication reasonably to justify, an inference that.by some act 
[186] done for another person, the party doing the act was entitled to 
look for compensation for it to the person for whom it was done. In 
this case the mortgagee, under a Hindu widow, obtained a decree after 
her death against some of her reversioners. The sons of a reversioner 
who was exempted from the decree paid the-amount of the decree into 
court, saved the property from sale, and sued the reversioners who were 
liable under the decree, for contribution. It was held that, at the time 
of payment, the plaintiffs could not properly be regarded as in the 
position of co-mortgagors with the defendants, so as to have an equita- 
ble lien on the property saved from sale and that neither 8.69 nor 8.70 
of the Contract Act was applicable. A very strong authority against 
the loose application of the law contained in 8. 70 of the Contract Act 
is furnished by the decision of the Privy Council in Ram Tuhul Singh 
vy. Biseswar Lall Sahoo,® which contains also a reply to the 
question, which is often put from the bench, whether it is fair or 
equitable that a man should obtain a benefit without paying for it. 
In this case the defendant’s estate was wrongly sold for arrears of 
revenue, and the surplus ‘sale-proceeds after satisfying the revenue 
amounted to Rs, 35,000, and was in deposit in the hands of the Collec- 


1. (1885) I. L. R. 7 a. 660. 3. (1888) I. L. R. 11 A. 284. 
8. (1875) L. R. 3. I. A. 181. 
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tor. The defendant instituted a suit to set aside the revenue-sale on 
the ground of irregularity. During the pendency cf this litigation, 
a creditor of the defendant attached and sold the Gfendant’s right 
to the sum of Rs. 35,000. The plaintiffs purchased it fœ Rs. 8,000 and 
paid the price into court, and the amount was distritxted among the 
creditors of the defendant. The revenue-sale was tasn set aside in 
the defendant’s suit, and the plaintiff’s application for payment of the 
Rs. 35,000 was refused by the Collector. The plaintif then sued the 
defendant for payment of the ‘sum/ f, Rs. 8,000 paid by them and 
distributed among the defendant’s/ reditors, and inserest thereon. 
The Privy Council held, that 'whaf 
defendant’s interest in the aa s proceeds, subjess to the contin- 
gency of his succeeding in his su i to set aside tha revenue-sale. 
Their lordships observe, “ It is not in every case in which a man 
has benefited by the money of a other, that an obivation to repay 
that money arises. The question; s not to be determined by nice 


ithe plaintiffs pu~shased was the 


1 


considerations of what may be; ir or proper assording to the 


highest’ morality. To support suc] 'a suit there mest be an obliga- 


tion, express or implied, to repay | Itis well settl=d that there is 
no such obligation in the case of] 1 voluntary paym=nt by A of B’s 
[187] debt.” It is thus clear that ' person in wron=ful possession 
who pays the Government revenue o 5 of his pocket cacnot bring an 
action against the true owner for the | ‘mount paid. It is necessary to 
observe here, that the principle on \' vhich any paynssnts made for 
revenue, or any necessary expenses |': cultivation, or collection, are 
deducted from the rents, in a suit for lamages by the ~:ghtful owner, 
is altogether different. The measure of damages in suen an action is 
not the gross return from the proper but the amount of the profits 
which the person in wrongful posses on actually recerved, or might 
with oridinary deligence have receive . The owner suifers no loss by 
the deduction of such necessary expe, ses and chargesas he himself 
would have been bound to meet. B this principle as = the mode of 
assessing the damages sustained by ihe owner does zot justify the 
position that the owner can be sued / J the-trespasser fcc any charges 
incurred by him. Tiluckohund v. Soudamini Dasi1. Whe the trespasser 
has no claim against the owner for payment of charges ixcurred by him, 
it follows that he can have no lien either for the arount of such 
charges. A lien is defined as an obligation which by complication 
of law, and not by express contract, binds real or personal estate 

—— 


1 (1878) I. L. R. 4C, 566, 569, 
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for the discharge of a debt or engagement, but does not pass any pro- 
perty in the subject of the lien (Fisher on Mortgages, 4th Ed. p, 107.) 
A lien being a mere security to some enforceable claimto money, if 
there is no claim te be enforced, then'the accessory right of lien also 
does not subsist. Even supposing however, that a wrong-doer could 
maintain an action against the rightful owner for sums spent for the 
‘benefit of the estate it is clear that the law will not allow him a lien 
on the estate. : | 


In the case of Inre Leslie, Leslie v. French,1 the question under 
what circumstances a lien canarise was elaborately considered by 
Lord Justice Fry with reference to a claim by the executorof a hus- 
band to a lien on the wife’s policy of insurance for premiums paid by 
the husband out of his estate. The claim was rejected, even though the 
husband had an interest, by marital right, in the policy during his 
lifetime. The cases where a lien may be created upon the moneys 
secured by a policy by payment of premiums are thus summed up by 
Lord Justice Fry, who uses the word lien here in a wide sense so as to 
include charges created by contract also :— ‘First, by contract with a 
|188] beneficial owner of the policy ; secondly, by reason of the right . 
of trustees to an indemnity out of their trust property for money 
expended by them n its preservation ; thirdly, by subrogation to this 
right of trustees of some person who may, at their request, have 
advanced money for the preservation of the property; fourthly, by 
reason of the right vested in mortgagees or other persons having a 
charge upon the policy, to add to their charge any moneys which have 
been paid by them to preserve the property.” Though these rules 
are stated only with reference to liens on policies, they are not without 
help in the case of claims to liens not falling under the old established 
heads. This decision was followed in Falcke y. Scottish Imperial. 
Insurance Company2, by the Court of Appeal. Under the English law not 
even a part-owner of a property is allowed a lien for sums expended on 
its preservation [ Young, Ha parte®.] But in Madras it has been held that 
not merely a part-owner, but any person who is interested in the’ pay, 
ment of a claim which is ‘charged on the property of another 
obtains a lien by the payment of that charge. Thus if two 
pieces of land or held by two different persons, but under one 
patta from the Government, and the owner of one pays the revenne 
due upon the other to save the whole estate from sale, it has: been -held 


1 (1883) 23 Ch. D 552 2 (1886) 34h, D 234. 
8 (1813) 2 Ves. & B. 242, 
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that the person paying is entitled toa charge on the other’s land, 
Seshagiri v. Pichu. But even according to the moze liberal views of 
our courts, two conditions should be, fulfilled before any lien can arise 
in cases not falling under the heads specified in Tn re Leslie or the 
other old established heads, viz., first, that the persct making the pay- 
ment should be interested in the property preserved, :or at least in the 
payment, and secondly, that the claim towards whi& payment is made 


should itself be a charge on uae property, ( see also S=. 35 and 37 of Act 
TI of 1864. ) 


In the case of a wrong-doer in possession, the first condition is 
never .satisfied. To use the language of Fry L. J, “On principle itis 
difficult, if not impossible, to see why such payments which, when 
made without contract or sequest, are a mere impertinence, should 
create a.lien upon the property.” 


If a trespasser cannot himself acquire a lier or even make a 
claim for moneys spent by, him for the preservation of the property, 
it is clear that an alienee who derives ‘his title fom him can be in 
[489] no better position. T': re are, ho doubt, exeeptions to the rule 
that an assignee cannot get a better title than h= assignor (see s; 
41 of the Transfer of Property Act and Ss. 108 and 178o0of the Con- 
tract Act). But these exceptions are all cases in which possession 
has been acquired by the assignor by the. consent of the true owner 
and proceed upon the ground that the assignor havinx been put forward 
before the public as the owner or as-a person having authority to 
deal with the property, a bona fide purchaser foz value should not 
be prejudiced. 


We shall now consider the dictum of the Privy a in 
Hunoomanpersaud’s case which isthe fons et origc of the perplexity 
felt in so many cases which illustrate the danger of reading a dictum, 
because itis general in its language, apart from’ the acts of the case, 
a danger pointed out by their lordships themselves in that very case. 
The suit was brought to set aside a mortgage granted by the plaintiff's 
mother during his minority, when she was acting=s manager of his 
estate. The mother had been recorded asa joins proprietor of the | 
estate ‘with the infant, but was found by the Privy Council to have 
acted only on behalf of the minor. The High Court had decreed the 
-plaintiff’s claim-on th» ground that the bond assisned-a proprietary ` 
character to the mot er, that it was not amongst the defendants’ 


1. (1887) 11), R. 11M. 452 -, 
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pleas that she acted as guardian, and that the issue only raised the 
question of the proprietary right of the mother, and did not raise the 
question whether she acted in the. proper exercise of her powers as 

guardian. The Privy Council observed, “The court did not enter 

upon the question of the vailidity of the charge, in whole or in part, 

as a charge effected by a defacto manager or proprietor, whether by . 

right or by wrongful title................... Did the court consider the point 

whether the rights of these parties could wholly depend upon the 
question whether the relation in which the mother intended to stand 
to the son was duly or unduly constituted.” Though their lordshirs 
use the word ‘proprietor’ and refer to his title being rightful or | 

_ wrongful, it is clear that they did not specially consider the case of . 

a proprietor. In. fact a proprietor by wrongful title is a contradiction in 

terms.” A de facto manager by wrongful title. [190] is intelligible. For 

instance, if notwithstanding the existence of a legal guardian, an infant l 

and his estate remained in the custody and under the protection of. 

. some distant relation, it might well be that a disposition of the infant’s 
estate by the actual guardian for some necessary purpose, such as the 
maintenance of the infant, might be binding upon him. It ought not . 
to be inferred from the language of their lordships, that the manager 
of a Mutt, for instance, without any title, can deal with the estate so 
as to bind the de jure manager. The word manager is used by their 
lordships in the strict sense of the word to denote one who is managing 
as agent on behalf of another who is the owner. The so-called 
manager of a Mutt is generally a trustee, and is himself the legal 
owner, and does not manage on behalf of any other legal owner. That 
their lordships did not, specially advert to the case of a so-called | 
proprietor by wrongful title is apparent from the answer which they 
give to their question in pages 412 and 413, which is confined to the 
case of a manager. They say upon the third point, “it is to be 
observed that under-the Hindu law, the right of a bona fide incum- 

‘Drier who has taken from ade facto manager a charge on lands 
created honestly, for the purpose of saving the estate, or for the benefit 
of the estate, is not (provided the cricumstances would support the 
charge had if emanated from a de facto and de jure manager) affected . 
` by the want of union of the de facto with the de jure title.” In fact 


their lordships simply use the word proprietor in.the passage first 


Se a 
* The oriticism is not quite correct. The word ‘proprietor’ instead of being 


confined to the meaning ‘lawful owner,’ is used by the Privy Council in an 
extended senge so as to include ‘a person asserting ‘a proprietary right.’—Ed, 





> 
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quoted as synonymous with the preceding worč manager. Such 
inaccuracies of expression are occasionally to be mes with even in the 
language of the highest judges, and we ought rataer to hesitate to. 
ascribe to their lordships-a proposition which is in conflict with well- 
known principles. Again, their lordships rest the answer to their 
question upon the principles of the Hindu law. Uncsr the Hindu law 
it is clear that asale by one who is not an owner = utterly null and 
void, see Colebrooke’s Digest, Vol. I., Book IL., Oh. II., Sec. I, Texts 
25 to 27. The authority invoked by their lordships ~ould not warrant 
the extension of their dictum to a wrong-doer in possession. It must 
also be observed that the ‘positive dictum, itself is ecnfined only to the 
case of a person managing on behalf of another, though their state- 
ment in a previous part of the judgment of what the Sudder Court © 
failed to consider would seem to suggest, that theirlordships had the 
case of a so-called proprietor by wrongful title also in view. One of 
the earliest cases in which [4191] this dictum was considered was 
Chidambara Betti v. Srimatus Muttuvyeya! where a Zamindari was 
sought to be charged with debts. contracted: hy persons who were 
atthe time usurpers in wrongful possession of the Zamindari on 
the allegation that such debts were incurred to pay ‘the Government. 
revenue and ‘save the ‘estate. The attempt however failed and 
the learned: judges justly distinguished the case ksfore them from 
Hunoomanpersaud’ s case on the ground, that in the latter, the 
mother by whom the ‘debt was contracted never claimed to hold 
every to her minor son, the lawful proprietor. Their lordships 
said, “There are at page 413-expressions which sem to go to the 
extent that, owing it would seem to the specialities cf the law relating 
to Zamindaries, a debt contracted by a mere usurper, who had wrongfully 
intruded into the estate, might constitute a charge upon the Zamindari 
in the hands of the lawful owner.” Their lordships then went on to 
‘say that if the judgment in Hunoomanpersaud’s case ‘were to be taken 
as going to this length, the burden of proving the thecessity should 
be thrown on the creditor, and they found that there was no proof 
of necessity in the case before them. It is cleay “rom this passage, 
that the learned judges were of opinion, that the Privy Council did 
not intend to lay down that à usurper’s dealings couz bind thie owner, 
and that they were reluctant to adopt a different ‘ecnstruction of the 
: dictum of the Privy Council: The observation of te learned judges 
that the dictum of the Privy Council had reference -tz some speciality 
TEES ee 


‘1. (1866)3M. H. C. R. 260. ` F 
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in the law of Zamindaries seems to be without foundation. In Ram. 
Churn Pooree v. Nunhoo Mundul1 the de facto manager of a Mutt gave 
a bond charging the property of the Mutt in consideration of ante- 
cedent debts and a suit was brought against the de jure manager by 
the creditor. The High Court dismissed the suit on the ground that 
the obligor of the bond was not a de facto manager, but only a usurper, 
and that no necessity was established. The dictum of the Privy 
Council was relied upon for the plaintiff, and the way in which .the 
. High Court get over it is curious. Sir Richard Couch, C. J., held that 
because the obligor turned the lawful manager out of possession, 
and his right to possession was contested by the lawful manager 
without much delay, he was in no better position than a trespasser 
and a wrong-doer, and though it might have been supposed, at the 
time the bond was given, that he had some right, [492] he could not be 
treated as a de facto manager within the meaning of the Privy 
Council dictum, because he acquired possession by wrongful means. 
The Chief Justice evidently implied, that if he could be treated as 
a de facto manager the debt would be binding. It must be confessed,’ 
that it is difficult to understand, how a wrong-doer can be other than 
a wrong-doer, because he steps into the property without actually 
dispossessing the rightful owner, or because his claim is contested 
after some delay. The distinction between ade facto manager without 
any right and a trespasser or wrong-doer in possession seems, with all 
‘deference to their lordships, to bė untenable.* As against - the ‘right- 
ful’ manager ‘or trustee, the’ dé facto manager is a wrong-doer and 
nothing more. `- As already observed, the use of the same word manager 
‘in connection with endowments and with the estates of infants has 
caused no little confusion. As regards the ‘other ground of want of 
necessity is was held by the court that no proceedings having been taken 
by ‘the creditor for the sequestration or attachment of the property 
in realization of his claims on the antecedent bonds; there was 
no necessity for giving a fresh bond and giving a fresh period of limita- 
tion. In Kotta Ramasami Chetti v. Bangari Seshama Nayanivaru,? 
a Polliem which had beeen under the management of the Court of 
ee ee ee 
“1, (1870) 14 W. R. 147. 2. (1881) I. L. R. 8 M. 145. 

* There is, however, a a distinction well-known to the law between one who 
enters into possession peaceably and one who acquires it by violence, though: 


both may be trespassers in law. But we do not say that this supports the distino- 
tion drawn by the learned J udge as to phe binding character of a debt incurred by 


the, former, Ed. 
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Wards was handed over by the court, owing to a nistake as to the 
rights of rival claimants, to the wrong man. The person -to whom 
the estate was so handed over remained in possessic for 5 or 6 years, 
and during his tenure of the estate contracted debts, for the recovery 
of which a suit was brought after his death against. the rightful pro- 
prietors. The question was whether debts contraced by a de facto 
Polygar could bind the. Polliem. It is assumed ir the judgment of 
Muthusami Aiyar.J. that the debts would be binding, if contracted for 
necessary purposes. Kernan J. declared, “ Although: the late Polygar 
may not have been Polygar de jure, yet his right having been admitted 
by Government, he was not a usurper who had farced himself into 
possession against the rights of others as in Chidambazua Setti v. Srimatu 
Muttuvijeya. t From the observations in that case, ïb is pretty clear 
[193] that the fact of absence of title would not be a'ar to the claim of 
a creditor, who had advanced moneys even to ‘the usuzper for a purpose 
- binding on the family.” One cannot understand hov the admission of 
the de facto Polygar’s right by the Government can Lave anything to 
‘do with the matter, or can’ give his creditors any rigEts against the de 
jure Polygar, so long as the latter has not estopped hk mself by his con- 
duct from questioning the claims of the creditor. Toat a lender was 
misled by the representations of a stranger into advarcing monies to a 
person without title affords no ground, either in lav,, or equity, for 
relief against the true owner. The distinction betwee ‘a mere usurper, 
and a de facto manager has been already observed te be groundless. 
The remark that from the observations in Chidambcra Setti v. Sri- 
matu Muttuvigaya it was pretty clear that a Gebt incurred for ` 
necessary purposes by a usurper would be binding on the real owner, 
would not seem to be borne out by the judgment in that case. The 
next decision on the subject is Sudindra v. Budan2, which, by the bye 
is an instance of the success frequently attained by reporters in 
so framing the head-note and catch-words as to give no clue to 
the real point decided in the case. The chief point. was that the 
de facto trustee of a Mutt represents the Muti, that € decree obtained 
against him dan bind the estate of the Mutt, and that the de jure 
trustee can be brought on the record as the legal representative of a. de 
facto trustee defendant. The only authority relied uzon for this posi- 
tion is Prosunno Kumari Debya v. Golab Chand Babao, 8 which how- 
ever lends no support, as in that case-the Shebait, aginst whom the 
1. (1866) 3 M. H.C. R. 260. - 2 (1885)I.=. R.9 M. 80. 
= 8 ( )L R2 A146, i i 
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decree was obtained was a de jure trustee. Mr. Justice Hutchins ob-. 
serves that the creditor could not {have settled accounts with any one 
but the facto trustee, but it must be remembered that in’ these matters 
a creditor always acts at his peril. The question of title is very often a 
‘matter of great doubt, and you cannot by dealing with a person with- 
out title affect the person really entitled, unless the. latter has estopped 
himself from questioning your transaction. The last case on the -point 
is Shri Ganesh Dharnidhar Maharajdevv. Kesharav Govind Kulgavkar1 
which was a case relating to a religious and charitable endowment. 
It was correctly laid down in this case, that even though there were 
circumstances justifying a mortgage of the property of the endowment 
there was no authority for holding [194] that any one, other than the 
duly authorised trustee can alienate by sale or mortgage the property 
of a religious trust. 


Let us now turn our attention to a special branch of cases in the 
English law, viz., those relating to exectitors de son tort and see what 
light they throw upon the matter under discussion. An executor de son 
tort has all the liabilities, though none of the privileges of a ‘rightful 
executor (Williams on Executors, 8th Ed., Vol. II, p. 269). We have 
to see if in any, and if so what cases, the acts of an executor de son 
tort are good against the true representative. One of the earliest cases 


_is Parker v. Keti,2 Lord, Holt, C. J., observes, as an executor de son 
‘tort who is but an executor de facto, if he do lawful acts with the goods, 


‘as paying off debts in their degrees, it shall alter the property against 
the lawful executor ; as, if he pay just and honest debts, -the rightful 
exècùtdr ` “shall not avoid that payment: ; ‘and yet it is an act 
done by one that has no ‘right. fis true he is not: quit 
against the rightful executor but he shall maintain  trover 
against him; -bub ‘what shall he recover ‘In damage? Only 
for so much as he has misapplied and all that he has well ap- 
‘plied shall be abated in damages. And what is the reason of 
thie?. Why, because the meddling with the goods is that which gives 
the creditor notice who is executor and bound to pay the debts; and 
the creditor is not bound to enquire into the executor’s title ; if there 
be a color and appearance of it, it suffices. Ifan executor de son tort 
get three hundred pounds of the testator’s goods, and pay it duly a just: 
creditor, there the lawful executor, in my opinion, shall not ever main- 
tain trover against the wrongful executor, because it is a good payment 


1. (1890) I. L. R.15B625.... 2 (1796) 12 Mod. Rep. 466 at 471. 
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and no prejudice to the executor.” In Graysbrook v. Fez, 1 an executor 
with probate brought an action of detinue against a verson who had 
btought goods belonging to the testator ftom one, to w20m the ordinary 
had; immediately after the testator’s death, and befcre the executor 
_ proved the will, granted administration. Though tris was a very 
strong case for thé vendee, as he had purchased from the adminis- 
trator for the time being, the executor was held enttiled to recover. 
It was stated by Walsh J. that if the defendant had shown that the 
administrator had sold the goods to him for a cer.ain. sum and2applied 
the money in payment of such charge as the executor himself was 
bound to meet, the sale would have been good, be@ause under the 
[195] letters of administration granted to him-by the ordinary he had 
a colour of authority. The case of Mountford v. Gibscr 2 is a very im-. 
portant one. The plaintiff; the administrator of án intestate brought 
an action of trover for a quantity of iron against the defendant. The 
goods had been sold to the intestate in his lifetime ky the defendant, 
but the price not having been paid, the defendant applied to the 
intestate’s widow and got back the goods in satisfaction of his claim. ` 
Except the intermeddling with the goods of the decease: on this single 
occasion, no other acts were stated to have been done ky the widow to 
shew that at the time she handed over the goods she Ład acted as exe- 
cutrix de son tort. The plaintiff's claim was allowed on the ground 
that the widow had not been shown to have been aching as executriz 
at the time she delivered the goods. The judgments telivered in this 
case are very instructive. Lord Ellenborough, C. J., lad down, “ when 
it is laid down generally, that payments made in tae due course of 
administration by one who is executor de son tort are -good, that must 
be understood of cases where such payments wers made by one 
who is proved to have been acting at the time inthe character of 
executor, and not of mere solitary act of wrong in tha very instance 
complained of, by one taking upon himself to hand over the goods of 
the intestate to a creditor. If it were necessary, it might be fit to 
consider, whether in any case such a delivery of the intextator’s goods to 
a creditor, by one who had no lawful authority, would bea bar to an 
action of trover ‘by the rightful administrator; in trespass it is only said 
that such payments, if made by an executor de son tort in a due course - 
of administration shall be recouped in damages.” Grose J., said “to 
entitle a party to defend his possession against the: lawful administra- 
«dor, under a delivery by an executor de son tort it must. have been 


ee ana ot sete Git aan Sia e a a a re 
1, (1816) Plowd 275. 75 E. R, 419. ~ 2. (1804) 4. East. 441 : 102 E'R. 900, 
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made at least in the course of administration.” Lawrence, J. laid . 
down. ‘The cases which have occurred, where payments by an 
executor de son tort have been recognized in actions brought against 
him by the rightful executor, have gone upon this ground that the 
payments which were to be recouped in damages were such as the 
rightful executor or administrator would have been bound to have 
made: and therefore it could not be considered as any detriment to 
him that they were made by the executor de son tort.’ The learned 
judge says in conclusion, “I cannot reconcile all these authorities with 
the general doctrine contended [196] for, that any payment made to 
a creditor by one who is executor de son tort shall be good as against 
the lawful administrator. ‘That doctrine is, I think, very questionable. 
But it is sufficient to say here that it did not appear that the widow 
had taken upon herself the administration -of the intestate’s estate in 
any other respect than in the single act of wrong complained of.” In 
Buckley v. Barber, 1 it was laid down that the act of an executor de 
son tort is good against the true representative of the deceased, only 
where it is lawful, and such an act as the true represenatative was bound 
to perform in the due course of administration. In Morgan v. Thomas 2 
it was held that an administrator would not be bound even by his own 
acts done before the grant of the letters of administration, if they are 
pr-ejudicial to the estate and that only such acts as are for the benefit 
of the estate will be rendered valid by the subsequent grant of 
the letters of administration by the doctrine of relation. In Doe d 
Hornby v. Glenn, ® the lessee of premises under a condition of 
reientry, if the rent should be in arrear for four weeks died in 
bad circumstances. His brother acted as executor de son tort 
and agreed with the landlord to cancel the lease and give up possession 
in consideration of his giving up his claim to arrears of rent. The 
landlord entered under the agreement and the brother then took out 
letters of administration. It was held that the agreement by the 
brother as executor de son tort did not bind him as administrator or 
give the landlord a right to possession. {n re Watson : Ex parte 
Phillips £ during a time when there was no person representative of the 
estate, a solicitor performed services for the benefit of the estate at the 
request of an executor de son tort. Letters of administration were subse- 
quently granted to a nephew of the deceased. It was held by the 
Divisional Court and by the Court of appeal, that the administrator was 


OS mmm 
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1. (1851) 6 Ex. 164 183. 3. (1834) 1A and E. 49. s.o. 110 Eng. Rep. 1126. ` 
9, (1853) 8 Ex. 802, 4, (1886) 18 Q. B. D. 116 : (1887) 19 Q. B. D. 284. 
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not liable to the solicitor for his charges, even thouga the estate had 
benefitted by his services. A. L, Smith, J. held that, ~ A person cannot 
bind an estate to pay for services rendered to it by him, unless he shows 
that some contractual relation in respect of those services existed 
between himself and some person having authority t> bind the estate, 
or who subsequently obtained that authority.” It was said by Wills, 
J. that if work had been done on the credit of the estate by the order of 
one who afterwards obtained administration and rasified the contract 
[197] the estate would be bound, if the work was dane for the benefit 
of the estate. Speaking for himself, Lord Esher M. R, thought even 
this proposition doubtful. As regards work ordered sy another person 
however, his lordship had no doubts. - He observed ““There-is certainly 
no rule of law or principle of equity which obliges ihe administrator 
to pay, as administrator, for work which he has not ordered and which 
has not been done for him. It was said that the work having been for 
the benefit of the estate, and Phillips, 'as administratcr, having received 
that benefit, it would be unconscientious in him not to pay for if. 
I decline to make new law in orler to compel persons fo do that which 
they are bound in conscience !» do; and I am not sstisfied that it is 
unconscientious in an administrator to refuse to pay out of other 
people’s money for work done under such circumstances as exist here.’ 


The propositions then which may be sathered from the above 
decisions are these. | | 


(1) No act of an executor de son tort is goci as against the 
true representative if it is not done in due course of zdministration, or 
while acting generally as executor de son tort. 


(2) Payment, by an executor de son tort of such debts charges, 
legacies, &c., as the legal representative would have ban himself bound 
to pay, and made with monies belonging to the estate, or by delivery 
of chattles belonging thereto, are valid, provided that tas legal represent- 
ative is not prejudiced by payment. Ifa legacy is raid before debts, 
and the assets are insufficient, or if upon a deficiency of assets, the 
executor is deprived, by the executor de son tort’s payment, of his right 
of retainer, the executor is-not bound by such paymert. 


(3) Where an exec.tor de son tort pays a debt, or other charges by 
alienating immovable p-operty belonging to the estate, his act will not | 
bind the true represent.tive, the distinction between She last case and 
this consisting in the fact, that in the former, if the true representative 
brought an action in respect of the trespass to oy con~2rsion of, goods 

25 ‘ 
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he would only be entitled to damages and the payment by the executor 
de son tort can be recouped in damages, as- the phrase goes, 2. e., allowed 
in mitigation of damages ; but in the latter case if the legal represent- 
ative sues for the recovery of the land, the question of damages is 
irrelevant. 


[198] (4). If an executor de son tort does any other lawful acts 
which the legal representative was himself bound specifically to 
perform, those acts will bind the legal representative, provided, of 
course, that he is in no way prejudiced by such performance. 


(5) Ifan executor de son tort does: any acts which the legal 
representative was not specifically bound to perform his acts do not 
bind the legal representative, even if the legal representative happens 
to be the executor de son tort himself, if the acts are not for the 
benefit of the estate. 


(6) To sustain an action against the legal representative for 
services rendered for the benefit of the estate, there must have been d 
contract with the legal representative himself and not with an executor 


de son tort. 


There is no instance in the books, so far as I have been able 
to see, of an action by an executor de son tort being sustained 
against the legal representative for ` money spent by the executor 
de son tort or to establish a charge in his favour on the estate 
for monies so spent. Nor is there any instance of a mortgagee 
under an executor deson tort suing the legal representative to enforce 
his charge against the estate. Thus the position taken at the beginning 
of this article as to alienations, or charges, or claims for money spent, 
by persons in possession without title is not shaken by any analogy to 
be derived from the law relating to excutors de son tort. 


It only remains for us to consider the question whether properties 
acquired by a wrong-doer with the income of the estate of which he is 
in wrongful possession become part of the estate and can as such be 
claimed by the true owner. Upon this point it was held in Kotta Rama- 
sami Chetti v. Bangari Seshama Nayanivaru,) already referred to, by 
Muthusam Atyar J., that property acquired by a wrong-doer with the 
income of the estate forms part of the estate. All thatthe true owner 
is entitled to is to be placed in the same position that he would have 
cccupied, but for the wrongful occupation. He is therefore entitled 


1, (1881) I. L. R. 3 M. 145 149. 
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to recover the profits which would have naturally arisen from the 
property as well as any natural accessions to it. Bus can any parti- 
cular investment of the income be regarded as the iruit or natural 
product of the property? If the trespasser invest. the income in 
[199] trade and makes a vast fortune, would it be rizht to regard all - 
the profits so made as the profits of the land wrongftlly occupied ? It 
is respectfully submitted that it cannot be, and that an investment can 
be followed only where the relation of trustee anc cestus que trust 
subsists between the parties, which is clearly not th= case between a 
wrongful occupant and a rightful owner. Any doubt onthe point is 
however set at rest by the remarks of the Privy Counal in Dewan Lan 
Bijai Bahadur Singh v. Rae Jagatpal Singh, “Raghuzath was merely a 
trespasser upon the estate, and if she trespsessed upon the 
estate and received the mesne profits, itis not cleat that a court of 
equity would ear-mark those mesne profits and say Erat, because the 
mesne profits must have been expended in the purchase of the villages, 
they necessarily passed with the estate.” 

P. S. SIVASWAMI AIYAR. 


MITAKSHARA. 


i 


ON IMPURITY. 


~. 24. So also in the case of a Guru (or spiritual preceptor), a 
disciple, one who can repeat the Angas (the departments of 
knowledge auxiliary to the Vedas), a materne! uncle, and a 
Srotriya. 


The author now extends the rule to Gurus, &c. 


Guru i.e., spritual preceptor, Disciple z.e., pupil” One who can 
repeat the Angas, t.¢c., one who can hold forth on ths Angas. By the 
use of the words ‘ maternal uncle’ the bandhus relate. by marriage of 
on¢-self, one’s mother and one’s father are indicated. They are pointed 
out in the text, “The wife, the daughters, &e.”* A Srotriya, i.e. one 
who has studied one recension of the Vedas, because it is said by 
Baudhayana, A Srotriya studies one recension of th Veda.”+ When 
any one of these dies, the impurity lasts for asday ard night. But in 


1. (1891) L. R. 17 A. 180. 
* Yajnavalkya, IT, 185. 


t This is not to be found in Baudhayana, But see Apastamba, Sacred Book, 
of the East, vol. IL, p. 114., l 
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the case of the father who’ is the chief Guru, the impurity occasioned 
by his death lasts for ten days, as he is a sapinda. A father who after 
begetting sons, performs [200] their Samskaras (or purificatory cere- 
monies) teaches them the Vedas and their meaning and procures a 
livelihood for them, being called a Maha Guru (or great Guru) (the im- 
purity arising) ‘from his death must be ascertained from the text of 
Aswalayana, * “ Or on the death of great Gurus one must abstain 
from gifts and study of the Vedas for twelve nights.” On the death of 
an Acharya, t teacher, three nights only. As Manu has said,{ “ They 
say that the impurity on the death of an Acharya is three nights ; and 
on the death of his son or wife it is settled that the impurity is for a 
day and night.” But if one performs the funeral rites of his teacher, 
&e., the impurity lasts ten nights. As itis said by Manu himself, $. 
“ The pupil shall perform the obsequial rites of his deceased Guru. He 
becomes pure in ten days like those who carry a corpse.” Fora 
Srotriya of the same village, the impurity is that prescribed in the text. 
Because it is said by Aswalayana, |' “One day-in the case of a Srotriya 
who is of the same village and who is a co-disciple.” One who 
has been invested with the sacred thread by the same teacher 
is called a co-disciple. This (rule) must be understood to- apply 
to cases of non-proximity. If the disciple &., is near, three nights, 
&e. As Manu has said? “If a Srotriya dies, oneis impure 
for three nights ; if a maternal uncle, for a night and two days ; so alsó 
if a pupil, a sacrificial priest or a Bandhava.” The words ‘on the death 
of a Srotriya’ refer to one who is connected by friendship or neigh- 
bourhood or is of good character. The words ‘maternal uncle’ are 
intended to include the mother’s sister, &c. ‘the word bandhavas or 
kinsmeu denotes the bandhus or kinsmen, of oneself, one’s mother and 
one’s father. So Brihaspati has said, “A man shall be impure. for 
three days on the death of his maternal grandfather, teacher, or a 
Srotriya.” So also Prachetas, “The sacrificial priest or the person for 
eho the sacrifice is performed by the priest being dead, purity is 
acquired in three nights.” So also Vriddha Vasishta, “ On the death 
of a daughter’s son or sister’s son, one should observe impurity for a 
night and two days. Butif the Samskaras had been performed for 





* Aswalayana Grihya Sutra, IV, 4, 17. 

+ As to the distinction between Guru and Acharya see Yajnavalkya, I, 34. 
t Manu, V, 65. 

§ Manu, V, 65. 

|| Aswalayana Grihya Sutra, IV, 4, 26 & 27. 

{ Manu, V; 71. 
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deceased, the rule is settled [204] that three nights sould be observed. 
What is the rule for married women on the death af theit parents ? 
The venerable sage Yama has laid down that purity 1s acquired after 
three nights only. Similarly in the case of one’s parents-in-law, sister, 
maternal uncle’s wife, maternal uncle and father’s oz mother’s sister, 
one should pass a night and two days.” So, on the death of the 
maternal uncle, father-in-law, friend, Guru, Guru’s wives, or if the ma: 
ternal grandmother is dead, the impurity is fora nigk= and two days. 
So also Gautama,” “ One should observe impurity for a night and two 
days in the case of relations by affinity who are not sapindas and of 
fellow students.” Relations by affinity, t.e., the maternal uncle, the 
mother’s sister’s son, the father’s sister’s son, &c.. So also Jabali, 
“or Samanodakas three days and for Gotrajas a Gay is prescribed. 
Likewise in the case of the mother’s bandhzs, Guru, friend, 
and the ruler of the country.” Vishnut says, “One night when 
a person who is not a sapinda has died .at one’s house.” So 
Vriddha Vishnu, “ On the death of a sister or brofher whose sacra- 
ment. has been performed. a friend, a son-in-law, and daughter’s 
son, or a sister’s son, a brother-in-law or his =n, one becomes 
pure at once by bathing. On the death of a village chief, 'a sage who 
teach2s 10,000 pupils, a Srotriya, an ascetic, or a pupil, one ‘becomes 
pure by looking at the stars. So long as the corpse of any one remains 
in av llago, the village is impure ; it becomes pure on “he removal of the 
corpse.” 


These and other texts of Smritis laying down spcial Yules of im- 
purity must be found out by search. They are not set out here for fear 
of enlarging the work. And the reconciliation of sach texts among 
these as contradict each other by laying down a zonger -or shorter 
period of impurity in the same matter must be effected by referring 
them to cases of proximity, or absence in a foreign country. 


25. A day causes purification in the case o? sons not born 
to oneself, and of adulterous wives, and if a ruler of the country 
dies, the day of the death. 


Moreover : the word day should be repeated here. Sons not 
born to oneself, i:e., the Kshetraja son, the adopted’ son, &c. [202] 
When these are born or die, the impurity lasts for = day and’ night. 
So if one’s wives have gone over to others, zié., if they have gone over 
to one- wn is not-inferior in caste and die, the impurity ` lasts ‘a ‘day 

-_ aaaea ħõ 





* Gautama, XIV, 20. ` t Vishnu, XXIL -46. 
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and night and not for ten nights though there is sapindaship. When 
they have gone over to one who is inferior in caste, there is no impurity 
at all, on account of the prohibition in the text.* “ Heretics, those who 
have not embraced any order of life, &c.”’ As the words wife and son ' 
are correlative terms, this impurity is only in the case of those towards 
whom the wifeship or sonship is correlative. There is no impurity at 
all to the sapindas. Hence it is that Prajapati has stated, “In the 
case of wives gone over to others, and sons begotten of other’s wives 
the kinsmen (Gotrajas) become pure by bathing. But the father be- 
comes pure only after three nights.” The person to whom an unchaste 
woman has gone over remains impure only for three nights. As. 
Vishnu has said, “if sons not of one’s one body are born or die, 
and if wives who had belonged to another before are delivered 
of a child or die, three nights are prescribed. These rules of three 
nights and one night must be reconciled by referring them respect- 
ively to cases of proximity or absence in a foreign country. Where 
the period is only three nights for the father, the period for the 
sapindas ‘is one night. As Marichi has said, “On birth or death 
three nights for the descendants and the ascendants. But only a day 
_ for the sapzudas where three nights are prescribed for the father.” Fur- 
ther, the word country means the country in which one lives, z.e., one’s 
own country If the king or ruler dies, the day on which he dies is 
enough to cause purification. ` If he dies at night, then the night alone 
is sufficient. Hence it is that Manu has said,} “Ifthe king of the 
country in which one is residing dies, the impurity continues with the 
light.” The impurity continues with the light, ie., lasts as long as the 
light. The meaning is that if he dies during the day, the impurity lasts 
as long as the sun is visible, and if during the night, as long as the 
Stars are visible. i 


26. Neither (the corpse of) a Sudra nora twice-born should 
be followed by a Brabmin. Following, he becomes pure by bath- 
ing in water touching the fire and eating clarified butter. 


[203] The author now lays down the impurity caused by following 
a Corpse. 


By a Brahmin, 2.e., by one whois not a sapinda, a twice-born, t.e, 
Brahmin, &c., or a Sudra who is dead, should not be followed. If 
from affection, &c., he follows, by bathing in water, 2.2., in the water of 
a tank, &c.; by touching the fire and eating clarified butter. As there ‘is 


‘N 
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no rule prescribing the use of ghee at meal, thers is no prohibition 

aginst taking one’s meal. -And this rule applies fo the case of one 

. who is of the same or a superior caste. As Manu says,“ Having volun- 
tarily followed the corpse of a Jnati or of one, otker than a Jnate, a 
man becomes pure by bathing with his clothes oa, by touching the. 
fire and eating clarified butter.” Jnatis, t.e., sapinias of the jmother 
For others’ there is no sin in following, as it is prescribed. Where 
one of an inferior caste is followed, what is laid dowr in another Smriti 
should be referred to. As regards the followinz ot a Sudra’s corpse, 
the rule is stated by Parasara,{ “The Brahmin who-wanting in know-. 
ledge follows a deceased Sudra who is being carried, becomes pure after 
three nights. When the three nights are past, he becomes pure 
by going to a river, falling into the sea (and bathing therein) perform- 
ing a hundred Pranayamas, and eating clarified butte.” On following ~ 
a Kshatriya, (impurity should be observed for) a dey and night. It 
is said by Vasishia, “On touching human bones with marrow, the 
impurity is for three nights. If they are without marrow, for a day 

,and night. “And on following a corpse, for a day.” On following a 
Vaisya, the impurity is for a night and two days. 


So it must be inferred that if a Kshatriya follows a Vaisya who 
is next below him in caste, the impurity is for a day and night. If he 
follows a Sudra who is the next but one below him in caste, a night 
and two days, and if a Vaisya follows a Sudra, one day. So also on 
crying, itis said by Parasara, “ Having bewailed with the kinsmen 
of the deceased, a man should observe impurity fora day and night 

“and should abstain from gifts and the performanes`of sraddha and 
other rites.” So the decking of a corpse should not 2e made (by one 
who is not a sapinda) because (the following) expiation is prescribed by 
Sankha, “ If one decks the corpse of one [204] who & not his sapinda 
he musi perform the Krichchrapada penance.} If bs does it from ig- 
norance, fasting is prescribed ; but if he is unable (to fast) bathing is 
prescribed. ” i 

27. Thereis no impurity to rulers of the earth, nor (to the 


relations of) those killed by lightning, or in the defence'of kineor 
Brahmins or to one whose purity the king desires. 


The author mentions an exception to the rule of impurity among 
sapindas. Though the word earth denotes the wkole globe, to one’ 
ruler as dominion over the whole earth is unlikely and as the word: 


— SS 
* Manu, V. 103, _ t Parasara, III, 60, 51. t Yajnevalkya, III, 319, 
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ruler is used in the plural, the word earth here denotes countries for- 
ming partot the earth. There is no impurity to Kshatriyas, &c., anoint- 
` ed as kings of countries, 2.c, no impurity need be observed by them. 
So the sapindas of those who have been killed by lightning, or in the 
protection of kine or Brahmins need not observe any impurity. And 
any person such as the minister or priest whose freedom from impurity 
kings desire for the carrying out of any counsel or the performance of any 
incantation which is not feasible by others need not also observe impu- 
rity. And this freedom (of kings) from impurity exists only in matters 
without which the special duty of protection of their subjects laid 
upon kings cannot be fulfilled, namely, gifts, respectful or courteous 
treatment, attention to business, &c., but does not exist in regard to 
the performance of the five great sacrifices, &c. So Manu has declared,* 
| “For a king in an exalted position, immediate purity. is ordained for 
the protection of his subjects, his office being the ground for his 
exemption.” Itis also said by Gautama, ‘Also to kings, that their 
affairs may not suffer.” There is no impurity even to the servants of 
kings. So Prachetas says, “ Workmen, artisans, physicians, male 
and female slaves, kings and their servants have been declared to be 
pure immediately.” Workmen, 7.é., cooks, &c., artisans, 7.e., painters 
washermen, &c. If it is asked in what cases this freedom from impurity 
exists, the reply .is, that as names derived from the employments 
convey to the mind those actions which are peculiar to the persons 
denoted, it must be held that the freedom exists only as regards 
the performance of those special actions. Hence it is that Vishnu 
points out the freedom from impurity as regards the particular duties 
[205] which arc prescribed for particular individuals,t “ No impurity 
to kings in the discharge of their kingly duties, to devotees in fulfilling 
a vow, to sacrificers in performing a sacrifice, or to artisans engaged 
in their work.” It is also said in the Satatapa Smriti, “ Sudras who 
work for wages, and male and female slaves are free from pollution 
while assisting at baths, or adornment of the person, or household 
duties.’’. The purity thus prescribed for slaves, &c., must be understood 
to be limited to such occasions of contact as are unavoidable. Hence 
it is that it is laid down in another Smriti, “One who is a slave by 
birth is fit for touch immediately. One who has become a slave for 
his subsistence becomes pure after three days. So what a physician ` 
does cannot be done by others. Hence, a physician is always pure in 

respect of contact.” ) 
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28 & 29. To sacrificial priests, to those wko having under- 
taken a vow to perform a sacrifice are engaged in such perform- 
ance, to those engaged in a Satra sacrifice, to devotees’ Brah- 
macharins, donors (while.engaged in gift), and te men possessing 
holy knowledge,and in gifts,marriages, sacrifices, battles, calamity 
to the country. and in dire distress, immediate purity is ordained, 


= 


P. S. SIYASWAMI AIYAR. 


> 
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CRITICAL NOTEE. 
VENKATASUBBAYYA v. VENKAYYA, 1 M. a J. 677. 


We wish to draw attention to the decision in Fenkatasubbayya 
v. Venkayya of Mr. Justice Muthusami Aiyar and Mr. Justice Handley 
because we think it lays down a very questionablerule of interpretation 
with regard to judgments. To make ourselves clear :é will be neces- 
sary to state briefly the circumstances under which the decision was 
passed. For a number of years prior to the decision 1 in Pattabhiramier 
v. Venkatarow Naicken, 1 the Madras High Court had sspplied to mort- 
gages by conditional sale in the Madras Presidency the rule of the 
English Courts of Equity so strongly condemned by Lord Bramwell 
in Salt v. Marquess of Northampton,2 ‘Once a morsgage, always a 
mor tgage’ and permitted the mortgagor to redeem [20€] even after the 
period fixed in the document for the mortgagee's title so the property 
becoming absolute, unless the mortgagee obtained a décree foreclosing 
the mortgagor’s right to redeem. The English doctrine was unknown 
to the common law of India, and the British Courts -of the Madras 
Presidency were bound to administer in all questions cf contract bet- 
` ween Hindus’ the provisions of the Hindu law. The Privy Council 
held that the extension of the rule of English Equity to cases of mortgage 
in India was unauthorised and reversed the decision of the Madras 
High Court in Pattabhiramier’s case. In doing so -their lordships 
observed, “ It must not then be supposed that, in allowing this appeal,. 
their lordships design to disturb any rule of property established by 
judicial decisions so as to form part of the law of the forum, wherever 
such may prevail, or to affect any title founded thereat.” But their 
lordships were of opinion. that there was no such course of deci- 
sions in the Madras High Court altering the rus of property 
which prevailed according to the Hindu law. This decision was 


1. (1871) 13 M. 1. A. 560; 7 B. L. R.186. 2. (1832) A. O. 1. 
26 l 
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passed in the year 1870. In the meanwhile, the High Court had 
continued to follow the English rule, and even after the decision in 
Pattabhiramier’s case was received, they thought themselves justifi- 
ed in doing so, because they were of opinion the Privy Council were 
not right in saying that there was no course of decisions in Madras 
modifying the rule of the Hindu law and that“ the decisions of the 
late Sudder Court in 1858 had carried the doctrine so far as to say that 
wherever the security for money was an object of the transaction, no 
gale could become absolute.” Sri Rajah Lakshmi Chelhkah Garu v. 
Sri Ryah Sri Krishna Bhupatt Devu Maharaz Garu.t The question 
was again raised before the judicial: committee in Thumbusawmy 
Moodelly v. Hussain Rowthen and, although in the view their lordships 
took of the’ case, if was unnecessary to "decide the point, 
they thought it fit to express their opinion on it on account of 
“the great importance of the .principles involved in that question.” 
While their lordships were of opinion that at the time of the decision 
in Pattabhiramier’s case, the rule of Hindu law had not been altered 
by a contrary course of decisions, they were not prepared to say the- 
same thing when they had to decide Thumbuswamy's case 
in 1875. They observed, ‘The state of the authorities being such 
as has been described, it may obviously become a question with 
[207] this committee in future cases, whether they will follow the 
decision in the 13th Moore’s Indian Appeals, which appears . to them 
based on sound principles, or the new course of decisions that has 
sprung up at Madras and Bombay, which appears to them, in its origin, 
radically unsound. On a stale claim to redeem a mortgage, and dis- 
possess a mortyagee, who had, before 1858, acquiredéan absolute title, 
there would be strong reasons for adopting the former course. In the 
case of a security, executed since 1858, there would be strong reasons - 
for recognizing and giving effect to the Madras authorities, with refer- 
ence to which the parties might be supposed to have contracted. Their 
‘lordships abstain from expressing any opinion upon this question until 
the necessity for determining it shall arise.” They concluded their 
‘observations by saying that the matter was one which required the 
inte: position of the legislature. 


So far as the Privy Council is concerned, the necessity. for recon- 
sideration of the question has never yet arisen. But it was again con- 
sidered before the Madras High Court in Ramasami Sasiriqal v. 





1. (1871) 7 M. H. C. R. 6. 2. (1875) I. L. R. 1 M.1 
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Samiyappa Nayakan.ı The contractin this case -was one of 1865. 
Turner C. J. and Muthusami Aiyar J. held :hbat the parties 
might be supposed to have contracted on the tasis of the law 
laid down in the decisions of the Sudder Court and High Court 
subsequent to 1858. To some extent they seem "o have been in- 
fluenced in their conclusion by certain special termsin the particular 
contract, and perhaps to a much larger extent by an -anticipation that 
the legislature would soon step in to enact the new law introduced by 
judicial decisions subsequent to 1858 as that which the courts should 
follow in future. Their lordships observed, “ It also sppears to us that 
it would introduce still worse confusion, were wefor a reason to apply 
the law as it stood before 1858, should the legislature hereafter deter- 
mine to accept the advice of their lordships and pass an enactment in 
the terms suggested.” Mr. Justice Innes, however, dissented and held 
that ‘“ the course of decisions of the late Sudder Cour. for four years, 
and of the High Court for about nine years more was quite in- 
adequate to effect so important an alteration in the aacient and well- 
. recognized terms of the contract throughout thecountry. Had any 
alteration taken place, I should have expected to ind a modifica- 
tion in the language of the contract inthe more recent instruments. ’ 
[208] The decision of the majority purported to follow the decision of 
the Privy Council in Pattabhiramier’s case and Thrmbusamy’s case. 
The Privy Council in the latter case, while re- ‘affirminz their view that - 
{he decisions of the Madras High Court in contravention of the rule of 
Hindu law were radically unsound, said that it migkt have to be 6x- 
amined in future cases whether the wrong decisions cÊ the court since 
1858 had not been so continuous as to induce partie: to contract on 
the basis that they laid down the correct law,.and to make it right and 
proper on the part of the judiciary to interpret the ittention of con- 
tracting parties on the basis of the law laid down in them. Two learn- 
ed judges held that the decisions were long and continuous enough to- 
justify the rule of construction above referred to, while a third learned 
judge held-an opposite view. But the principle und-=:lying the judg- 
ments both of the majority and of the dissentiente juéze was, that the 
court should gather’ the real intention, and in doirg so, a course of 
decisions so long and uniform as to make the public suppose that the 
rule laid down there is correct and to enter into contracts on that foot- 
ing would be a proper subject for consideration. 


ee , 0 Oo — ere 
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Now let us test the decision in Venkatasubbayya v. Venkayya,t 
by this principle. The contract was of the. year 1880, and the court 
was called upon to decide the question whether, supposing that with 
regard to contracts subsequent to 1858, the courts would be right in 
applying the rule of English Equity, on account of the erroneous course 
of decisions, the rule could be applied to contracts subsequent to 1875 
when the Privy Council again condemned the appliction of English law 
to contracts between Hiudus. The learned judges held that it would 
apply and their view was based on what they understood the intention 
of the Privy Council to be—, yiz., that the erroneous course of decisions 
might be followed until the legislature interfered and laid down the law 
for the future. If the learned judges are right, it is at least curious that 
the Privy Council while condemning a course of decisions, should lay 
down that contracts entered into after such pronouncement should be 
construed on the basis of the law propounded by the erroneous ` deci- 
sions. What reason could there be for following such a course ? The 
public could not suppose the erroneous decisions to contain an enun- 
ciation of the correct law on the subject and contract under those 
impressions, after’ they [209{ have been pronounced to be wrong. 
They would on the contrary enter into contracts on the understanding 
that the correct law is what is laid down by the appellate tribunal that 
condemned the prior decisions. In fact the very principle on which a 
rule of construction in favour of the erroneous decisions is applied to 
contracts entered into before 1875 requires the application of a different 
and contrary rule of construction with regard to contracts subsequent 
to 1875,-when the right law on the subject was finally laid down. If 
the Privy Council intended the wrong decisions to be followed even 
after they pointed out the error, itis hardly possiblé that they should 
not have said so in clear and unmistakable terms. They took pains on 
the other hand to point out the correct law on the subject, though it was 
not necessary for the decision of the particular case before them to do 
so. Communis error facit jus is no doubt a rule based on sound policy 
and fully established by decisions both in England and India. See 
Davidson v. Sinclair, 2 Brownlie v. Campbell,2 Dalton v. Angus, 4 
Kent’s commentaries, Vol. I, p. 250. But we think it has no application 
in a case like the present where the highest court of appeal laid down 
the correct law expressly with a view to correct the mistake. 





1. (1891) I. M. L. J. 677. ax 3, (1880) 5 App. Cas. 925, 948. 
2, (1878) 8 App. Cas., 765 at p. T85. 4. (1887) 6 App. Cas., 812, 
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QUERN- EMPRESS v. SAMIAPPA, I. L, FÆ 15M. 68. 


Admissibility of incriminating armana, In this case Muthusami 
Aiyar and Parker J. J. following the decision of t= majority ‘in the 
Full Bench case of The Queen v. Gopal’ Doss 1 held that criminating 
answers of a witness, which he was not compelled by the court to give, 
were admissible in evidence against him. The Queen v. Gopal Doss, 1 
has been also followed by two-out of three Judges of the Bombay High 
Court in Queen-Empress v. Ganu Sonba.2 We are “hot aware of any 
decision of the Calcutta ur Allahabad High Court on the question. It 


- may be therefore of some use to examine the decision in The Queen v. 


Gopal Doss.1 The leading dissentient judgment in thet case was that of 
Muthusami Aiyar J.: but be has felt himself bound fx follow in Queen- 
Empress v. Samiappa 8 the conclusion arrived at: be. the majority in 
opposition to his own views in the former case. 


The determination of the question turns upor ithe construction 
to he placed on S. He of The Evidence Act, I of 1872, which is: in 


_ [240] these terms, “A witness shall not be excused from answering any 


question as to a matter relevant to the matter in issu= on the ground 
that the answer to such question will criminate, &e. ‘provided that no 
such answer which a witness shall be compelled to give shall subject 
him to any arrest or prosecution, or be proved agains: him any crimi- 
nal A except a prosecution for giving false evidence by such 
answer.” This is almost in terms a reproduction of 3 5, 32 of Act II of 
1855. The language of the section, we must confess, prima facie tends 
to support the conclusion of the majority thatunless the witness was 
specially compelled by the court to “answer the particzar question, his 
answer is admissible against him. But the consideration of the history 
of the law on the subject and a comparison of the other sections of the 
Act forces us to the conclusion ofthe minority. 


Under the Common law of England a witrass was excused - 
from answering questions the answers to which would render him 
liable to a penalty or forfeiture or exposed hin to a criminal 
prosecution. It was foralong time a matter of doubt whether the 
mere statement of a witness, that the answer. would expose him 
to a penalty or forfeiture or a criminal prosecution, ertitled him to,the 
privilege or whether the judge must be satisfied that the question and 
answer were of the character above indicated before tae privilege was 





1. (1881)I. ù. R 8 M, 271. 2. (1888) I. Ù. R= 12 B, 440, 
3. (1891) I. Į. R 15 M, 68.: 0 
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conceded to the witness. It was maintained by Pollock C. B.in Adams 
y. Lloyd, 1 that the judge ought to be satished upon the oath of the 
witness. He was also willing to concede that if the privilege was not . 
claimed bona fide as where there was not the remotest chance of a. 
criminal prosecution or of a penalty or forfeiture from the answer, and 
it was a device to withhold evidence, the court might compe) the 
answer. The conflict between Fisher v. Ronalds, 2 and Adams v. 
Lloyd on the one side and Osborne v. London Dock Company, 3 and 
Sidebotiom v. Adkins,4 on the other, remained unsettled until the 
decision in Reg. v. Boyes, 5 which Cockburn, C. J. delivered the judg- 
ment of the Court of Queen’s Bench to the effect that it was the Judge’s 
duty to be satisfied that the answer was of a criminating tendency, &e., 
before the privilege could be allowed. The law of England also said that 
if the witness was compelled to answer the question erroneously, 
such answer was inadmissible against the witness except in a prose- 
cution [214] for perjury. - Further, as it was only a privilege of the 
witness to refuse to answer a criminating question, an answer given 
without compulsion was freely admissible in evidence against the . 
witness. The decision in Reg. v. Boyes 5 has since been approved by 
the Court of Appeal (Jessel M. R., and Cotton and Lindley D. J. J.) in 
Ex parte Reynolds.& But this state of the law in England was not 
satisfactory to the country. The concession of the privilege tended 
often times to exclude very important evidence and justice was defeated 
in consequence. A feeling was growing up against the law of privilege. 
But the fact had to be faced that, if the witness was compelled to 
answer all questions criminatory, unless he was protected from 
the consequences to himself of such answer, the compulsion would 
merely result in the grossest perjury. Jt is not in ordinary human 
nature to speak the truth of a criminal prosecution or penalty is the re- 
ward of veracity. It was therefore provided ‘in various statutes dealing 
with special matters, that the witness should not be excused from an- 
swering questions of the character mentioned. And either an indemnity 
from any punishment, penalty or forfeiture, with respect to the subject to 
which the answer related was granted to him, ‘or the answer was rendered 
inadmissible in any criminal proceeding (except for perjury in respect 
of the answer) instituted against him; see Taylor on Evidence, p. 1245. 
In all the Statutes in which the legislature refused the excuse, it did 





1. 8H. & M. 351. 4. (1857) 27 L.J., Ch., 152. 
9. (1852) 12. B. 762. 5. (1861) 9 Cox., c. c. 82. 


8, (1855) 10 Ex. §98. 6. (1882) 20 Ch. D. 294. 
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- not require the witness to go through the farce of asking to be excused 
in order to entitle him to the indemnity or to the exclusion of such 
answer from evidence threafter against him. While the Statutes 
refused to excuse, that is to say, took away the privilege, such refusal 
was itself treated as a compulsion to answer, ard the answer was 
rendered inadmissible altogether or a complete indemnity was granted 
on a certificate that the witness had spoken the truta, Reg. v. Hulme 1 
Sec. 8 and 9 vic. ch. 109. S 7; 15 and 16 vic. ch. 57, S 8: 17 and 18 
vie. ch. 38, Ss. 5 and 6; 24 and 25 vic. ch. 96, Ss. 28 and 29': 25 and 
26, vic. ‘ch, 88, S. 11; 26 and 27, vic. ch. 119, 8.5; 21 and 32, vic. ch. 
' 195, §..56; 45 and 46, vic. ch. 50, S. 9 sub-section 3 to 8; 45 vie. ch. 
3,9.6; 46 and 47 vic. ch 51, S. 49. We have now:given the numbers 
of-the Statutes for comparison at one view though many of them were 
enacted after Act II of 1855 and Act I of 1872 were enacted in this 
country. But the spirit of English legislation and tas views [242] of 
English text-writers had begun to break in upon the common law of 
privilege. an 


The legislators in this country had naturally cauzht the tendency of 
English ideas on the subject when, they -drew up Act II of 1855 and 
later, Act I of 1872. Under these circumstances we are not disappoint- 
ed in looking for evidence of this change of feeling, in the Indian enact- 
meuts. But are we justified in inferring that the large measure of 
protection which was considered necessary in England -to act as a suff- 
cient safeguard against falsehood, when the privilege of silence was 
taken away, was reduced in this country and confinec to cases in which 
the witness was specifically compelled to answer tae particular ques- 
tion ? Such a supposition appears to us altogether Improbable. 


But let us consider the language of the sectior which must after 
all govern the decision of the question, and examire the reasoning of 
Turner C. J. who has delivered the leading judgment in the case. The 
witness is’ told that he shall not be execused from answering 
any relevant question (S. 182). Is it not then a farce to require 
the withess to claim the privilege to be peremptorily refused, if he 
desires that the answer should be inadmissible against him in a future 
criminal proceeding ? In England it was in the discrstion of the judge 
to compel the witness or not, and there was a meaning in the law 
telling the witness, “Ifthe judge compel you, the answer shall be 
inadmissible, but if the answer is voluntary, there. will be no such 


1 (1870) L. R.'5 Q. B. 877. 
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protection.” But apart from the incongruity of requiring a witness to 
claim a privilege which must be refused, if the contention that it is 
only when the witness is specifically compelled that the evidence is 
afterwards inadmissible be correct, is there any reason why the law 
which, in its tenderness to the witness, said in England that “the 
judge would not do wrong if he were to caution a witness before every 
answer,” (per Maule J.in Fisher v. Ronalds 1) should not have inserted 
a like provision in this country in S. 132, that the judge may warn 
the witness that it is only if the privilege is claimed and refused that 
the answer would be afterwards inadmissible. Surely it -cannot-be 
said that the idea of inserting such a provision about warning was -not 
present to the mind of the legislature when $S. 148 speaking of answers 
to questions [218] relevant only in so far as they tend to affect the 
. credit of the witness specially provides that the judge (where he does 
not compel the witness) may warn him that he is not obliged to auswer. 


But the learned Chief Justice argues that the phrases “shall 
nof be excused” and “shall be compelled to give” in S. 182, 
suggest that the witness has objected to the question and has sought 
and been refused excuse and even constrained to answer. We fail 
to perceive any such implication, more especially as the language of 
some of the English Statutes, somewhat similarly worded, rebuts 
the inference. The Statute, 46 Vic., Ch. 8, 8.6 enacts ‘ A witness 
examined under this section shall not be excused from answering 
any question on the ground that the answer thereto may criminate 
or tend to criminate himself; but any statement made by any per- 
son in answer to any question put to him on any, examination under 
this section shall not, except in the case of an indictment or other 
criminal proceeding for perjury, be admissible in evidence against 
him in any proceeding civil or criminal.” The Statutes 45 and 
46 Vic., Ch. 50, S. 94, Cl. 5 to 8 and 46 and 47 Vic., Ch. 57, S. 59, 
enact, “A person who is called as a witness respecting an elec- 
tion before an election court shall not be excused from answering any 
question, &., on the ground that the answer thereto may crminate or 
tend to criminate himself or on the ground of privilege; provided (b) 
an answer by a witness to a question put by or before any election court, 
shall not (except &.), be in any proceeding’ civil or criminal, admissi- 
ble in evidence against him.” Again, the Statute 24 and 25 Vie., Ch. 
96, S5. 29 enacts “ No person shall be liable to he convicted of any of the 
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felonies in this and the last section,-&e., bý any evidence whatever, in 
respect of any act done -by him, if he shall at any -time -previously- to 
his being chareed with such offence, have first disclesad such act’ dn 
oath, in’ consequence of any compulsory process of an=court of-law or 
equity i in any action, &., or if he shall have first diseosed the same - in 
any compulsory examination or deposition before any court, &. ” Now 
in these Statutes the use of the phrases “shall not ze excused” and 
“compulsory process or examination ” does not sugges= that the witness 
has objected to the question and been refused to excus and constrained 
to answer. On the other hand the phrases “any sftement made by 
any person in answer to any question put to him” ard “an answer by 
[214] a witness to a question put by or before any election court” 
make it abundantly clear that the witness need not have been speci- 
fically compelled, to render the answer inadmissible. 


Again, the learned Chief J ustice says, that the term “compelled” 
in Ss. 124, 125, 129 and 130 appears to receive ifs ful significance only 
if understood as applying to the authority which is tosnforce the law 
and not, merely to the implied obligation. We reply a the words of 
Muthusami Aiyér J., “ It is immaterial that the word ‘compel’ refers 
to a compulsion by the judge, since a judge’ may be said to compel 
as much by issuing a process and placing a person in the position of a 
witness, in which he is compulsorily sworn and paced under the 
necessity of criminating himself, as by saying to a witness ‘you claim 
to be excused, but the law directs me not to excuse you.’ 


- 


A further difficulty, however, is pointed out Sy Turner C. J. 
against the view which commends itself 'to us. He says, “Tf the 
terms ‘compelled’ in the proviso to S. 182 and ‘compel ’ in B. 148 
do not refer to the court but to the obligation of the law, then 
the witness is left without protection if the court arrives atan errone- 
ous ‘conclusion as to whether or not the question is =s to a matter 
which the witness is bound to answer, or if he Eas incautiously 
answered -an irrelevant question.” But the assumpticn contained in 
the conditional clause that the word “ compel ” does not refer to the 
court, is not a necessary basis of our view. And it appears to us that 
even on the view of the learned Chief Justice, the provisc in 8. 132 would 
only protect answers to relevant questions and if -n answer was 
wrongly compelled to an irrelevant question under S. 122, or rightly or 
wrongly compelled to a a -under-8. 148, it- woulc— be- admissible 


against the witness. - mee - 
27 
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Lastly we are told that the legislature has shown no intent- 
_ tion to exclude voluntary statementson oath and that there is not 
to be found throughout the Act the smallest exclusion of evidence 
which had under English law been up to that time receivable. 
We think the first proposition merely begs the question and that 
it is absolutely necessary to effectuate the object of the legislature 
in compelling answers to all incriminating questions, that the 
speaking of truth should be facilitated by protecting the witness 
£215] against the admissibility of the answer against him. As to the 
second proposition if seems to us that Innes, J. is undera mistake in 
supposing that evidence is here excluded by our construction, which 
was admissible in England. The improvement uponthe common law 
indicated by the statutes in respect of special matters has been carried 
out wherever criminating questions may be asked. In so far as the im- 
provement in the Indian Act, being general, touches matters not cover- 
ed by the English Statutes, there is exclusion of incriminating testi- 
mony admissible in England. But itis only an exclusion pointed out 
by the English Statutes. And the Indian legislature has stopped short 
of the English Statute law in that respect. While under the English 
statutes a full indemnity was granted in respect of the offence disclosed 
by the answer, in certain cases, and the answer was rendered inadmis- 
sible merely, in others, the Indian Act adopts the inferior alternative of 
rendering the answer alone inadmissible. 


é 


It seems to us as pointed out by Muthusame Aryar, J. “that the 
words ‘ excused’ and‘ question’ do nob presuppose a case in which 
a criminative question is asked, an objection is made by the witness 
and overruled by the judge, but are only words of reference to the law 
of privilege which it was intended to repeal.” To adapt the language 
of Kelly, C. B.in Reg. v. Buttle. To say that it was ever intended by 
this Act to compel a witness to answer, and if he answered, and by such 
means furnished evidence of a criminal charge in respect of something 
done upon other occasion, the evidence might be used against him in 
support of such a charge, would be putting 2 power into the hands of 
the court which would be subversive of the great principle that no 
man shall be compelled to criminate himself.” And yet if we are to 
adopt the construction of the majority ir The Queen v. Gopal Doss, 2 
there is no protection to a witness who is compelled by the law to 
answer unless he has sought and been refused the privilege of silence, 





1. Il Cox. 566. 2 (1881) I. L. R. 3. M. 271. 
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a privilege which no ordinary witness in‘this couriry would think of | 
_ claiming.. Two High Courts by a majority in each case have laid down 
_ the law as“above. We think the legislature oughi to step in and 
rectify what, with all deference to the learned judgss who composed 
that majority, we cannot help regarding as a mistake: oe 


[216] NOTES OF ne CASES., 


Hanuman Kamat v. Hanuman Mandur, I. G- R, 19 C, 128. In 
this case the Privy Council seem inclined to hold thata sale by the | 
head of a Mitakshara family in the Mithila country is not void but. 
only voidable at the option of the other members of the joint family. 
The Article of the Limitation Act applicable toa suisfor the recovery 
of the purchase-money, on the sale by the head of th= family becoming 
void on the objection of the other ‘members, is 'Art.-97, t.e., “suit for 
money paid on an existing consideration which afterwards fails.” 


Anand Chandra Bhuttcharjee v. Carr Stephan, I. L. R. 19C, 
127. Collection of rent is not the doing of a certa-n act within the 
meaning of S. 144 of the Criminal Procedure Code. The limitation 
placed upon the very wide powers conferred upon a Magistrate under 
this section is very salutary. Whatever the original meaning intended 
to be conveyed by the legislature by the use of those words, if has now 
been settled by a series of decisions in Calcutta that the act ordered to 
be abstained from must be a definite act. 


Puran Chand v. Roy Radha Kishen, I. L. R., F9C. 182. Where a 
decree directs mesne profits tobe ascertained subsequerily, an application 
of such ascertainment does not fall within Art. 178 ər 179, Limitation 
Act. ‘This decision is in accordance with a long course of previous 
decisions in Calcutta and with the decision in Krishnaz v. Nilakandan. 1 
It is not an application for execution, because the aseértainment of the 
profits is the completion of the decree and not the enforcement of it. 
It is no doubt an application for which no period is provided elsewhere ; 
but ‘Art. 178 has been rightly construed:to refer to apulications ejusdem 
generis with the applications specified before and after in the schedule. 
They are all applications which itis necessary for the party to make 
before the court can proceed in the matter. But the completion of the 
decree by ascertainment of the profits is a step which ihe court is bound 
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to take of its own motion.. Under 8. 212, ©. C.P., the court may. pass 
2.decree for the property and “direct an enquiry into the .amount of 
mesne, profits and dispose of the same on further orders.” These steps 
do not require the initiative of the party. _ See in addition “to the. cases 
cited in the judgment, Darbo v. Keshol Ishwar Das v. “Dosibui. 2” 


Ashutosh Bannerjee v. Lukhimoni Debya, I, L. R. 19 ©, 139. 
‘The Full Bench of the Calcutta High Court has re-affirmed the well- 
established rule that a decree for future maintenance may be executed. 
It was not a case in which no date of payment was specified in the 
decree, but the maintenance was to be paid from a certain-date at the 
[217] rate of 50 Rs.a month. The absence of all mention of the date 
has induced the courts in some cases to trent the decree as merely 
declaratory, see the footnotes to Sabhanatha v. Lakshmi. 3- But this 
disposition merely illustrates the rule that hard cases make -bad - law, 
Whether the date is specified or not and although for want “of specifi- 
cation of the date the decree may become barred under Art. 179, it 
cannot be said to be declaratory if there is a clear direction to pay- 
The question, however, arises how can future maintenance be decreed 
for which no cause of action has accrued? No suit will lie upon an 
instalment bond for an instalment not due or upon a bond providing 
periodical payment of interest, for future interest. If there is a contract 
to pay maintenance ata specified rate per annum, it seems very 
doubtful whether a suit will lie upon the contract for the payment of 
maintenance which has not become due. Does the fact that the right 
is based not upon contract, but upon a certain domestic relation invest 
the courts with a larger capacity to, deal with the parties on the 
infraction of the right? Yet upon the decisions it seems so. Perhaps 
the-justification of the ahomaly is the expediency of the course, which 
after all is the ultimate test of the propriety of legal rules. 


Krishna v. Lakshminaranappa, I. L. R, 15 M. 67. We do not 
intend to impugn the correctness of the decision in this case. But the 
manner in which the question is disposed of is very unsatisfactory. 
The summary disposal of difficult questions inspires want of confidence 
in the soundness of the gears: In Woodfall’s Landlord and Tenant, 
page 269, ib is said that “every tenant except a tenant on sufferance | 
has power to assign his term unless he be, as is frequently the Me 
expressly prohibited in the contract of tenancy from doing so.” A 


1. (1887) I. L.R. 9 A. 364, 2. (1888) I. L. R. 7. B. 816. 
3. (1883) I. L. R. 7 M 80. 
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mulgeni tenant has a permanent right and it may be sold-in. execution, 
or. alienated unless there. is any special custom to thezontrary with re- 
gard to such a tenancy.. If the tenancy can be: alieraited the question 
fairly ; arises why should it not be relinquished ? Because, the tenancy — 
should not be determined to the prejudice of the lessor of landlord at the 
mare option of the tenant. Jackson. J, held in Mahomed Azmut v. 

Chunder Lall Pandey, 1 that the mere fact of a tenant relinquishing 
the land would not excuse him from paying rent, if ha was otherwise 
liable, unless he made some terms with his landlord. See also the judg- 
ment of Garth C. J. and Field J. in Judoonath shose v. Schoene, 
Kilburn £ Co.2 We may also refer to the Transfer o` Property Act, al- 
though by S. 117, Ch. 5 does not apply to agricultural leases. The defini- 
tion of a lease in S. 105 includes a perpetual tenancy. 3. 108, Cl. J. says 
that a lessee may transfer absolutely the whole or any >art of his interest 
in the property, &c., but that the lessee shall hot by reason only of such 
[218] transfer case to be subject to any of the liabilices attaching to 
the lease. AndS. 111 in the enumeration of the modes in which a 
tenancy may determine specified “ express surrender, chat is to say, in 
case the lessee yields up his interest under the lease zo the lessor, by ` 
mutual agreement between them.” So in Woodfals Landlord and 
Tenant; pp, 311 and 312, itis stated “A surrender is the yielding up an 
estate for life or years to him who has the immediate estate in reversion 
or remainder wherein the estate for life or years may merge, by 
mutual agreement.” Thus it would appear that whatean be alienated 
is not necessarily relinquishable. 


Ramayyar v. Shanmugam, I. L. R., 15 M. 70. The forgery of an 
attestation to a document does not render it incapable rf being sued on 
It is high time that these penal rules about the alteraston of documents 
rendering them inadmissible in evidence are done awey with. We do 


not quite follow Shephard J. when he says that the ezse of an attesta- y 


' tion necessary to make the instrument legally operazive is expressly - 
excepted from the proposition laid down in Mohesh Chunder Chatter- 
jee v Kamini Kumari Debia, 3. Where such an attestation is wanting 
and it is forged, the absence of the required attestatior will be sufficient 
ground for refusing to act upon it and the rule in Master v. Miller need 
have nothing to do with the admission i in evidence c the document, 
But sometimes English decisions sit like an incubus. 


“Lo T W. R. 250. , 2 (1888) I. Ù. R- 9 C671 
3. (1885) I. L. R. 12 0. 313. 
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Gray v. Fiddian, I. L. R, 15 M, 73. The defendant and his ser- 
vant were staying at a hotel. The servant through his negligence broke 
a filter belonging to the hotel-keeper. The High Court refused to in- 
terfere with the finding of the Subordinate judge that the act of the 
servant was not within the scope of his employment because, they say, 
the question of scope of authority is a question of fact which would be 
left to the jury. ‘It seems doubiful in the first place whether it is not 
a mixed question of law and fact. There seems to have been much 
difference of opinion in England on the subject. In Whatman v. 
Pearson! , Byles J. said. (“I agree it is doubtful whether the second 
question (i.e, whether the servant was acting within the scope of his 
employment) ought not to have been decided by the judge,” though 
other judges in that case and in Brady v. Giles? , Giles v. Toff Railway 
Company. 3 regarded it a question for the jury. Lindley, J. asks in 
Rayner v. Mitcheil, + “ treating it either as a question purely of fact or as 
a mixed question of law and fact, when did the man enter upon the course 
of his employment ?” A recent writer of ability Beven in his work on 
Negligence says at p. 296, “The question of what acts are within the 
[219] scope of authority is for the’ jury, what ean be for the judge.’ 
Whatever the correct view is on the matter, it is a pity that the learn- 
ed judges of the Madras Court, do not set out like their English 
brethren, the facts which must show the scope of the employment. It 
ig undoubtedly for the jury to say what the nature of the employment 
is and the general scope of it. It would seem to be a mixed question 
of law and fact, whether the particular act when not specially directed 
by the master can be said to fall avithin the scope of the employment. 
Else much of the discussion in the English cases would be sheer waste 
of breath. 


Again it appears to us that the mere fact that it is a question for 


' , the jury to determine whether the act is within the scope of the employ- 


ment, does not settle the question whether the finding can be interfered 
with in revision. Many mixed questions of law and fact are left to the 
jury in England which would have to be dealt with in second appeal 
and in reyision. Questions as to probable cause, reasonable time, reason- 
able skill and so on are some of them dealt with by the judge, and some 
by the jury. See Taylor on Evidence. pp. 40 to 52, Fifth Edition. So 
again the question whether a publication is libellous is left to the jury. 
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It would not follow in India that a finding upon this question may not 
be revised by the High Court. ng iy , 


we 


The servant appears to be a domestic servant ard would probably, 
not have been received into the hotel at all if he had ‘not accompanied 
the master. The judges have not stated the facts znd of course it is 
difficult to pronounce upon the scope of the employment. We confess 
to a leaning in favour of holding the master liable. _ Í 


Queen Empress v. Basaya, I. L. R, 15 M. 75. We have no doubt 
the decision is correct. But itis not quite clear whas Parker J. means 
when he says tbat “a girl by becoming a Basavi becomes incapable ipso 
facto of contracting a legal marriage. ” Certain classes have no legal 
marriage like the Nairs of Malabar. But does the Fist of prostitution 
incapacitate the prostitute from contracting a legal marriage if she goes 
through the necessary forms? We know in this country that dancing 
girls do not form a caste with an incapacity to go through a legal mar-. 
riage. The daughters of some dancing girls are lezally married and 
probally their mothers or grand-mothers were. Does a woman by once 
being dedicated to an idol become irreclaimable ? Wezshould have been 
better pleased if the question had been discussed by the learned judge. 


Sadagopah. Ramanjiah v. Mackenzie, I. L. E 15 M, 79. There 
is no restraint of trade in an agreement to sell all saltmanufactured for 
[200] a number of years to the plaintiff alone. But she learned judges 
(Collins C. J. and Shephard J.) say that a further agreement not to 
manufacture more salt than the quantity ordered ty the plaintiff, 
though in restraint of trade is separable from the other provision. The 
suit was for’ an injunction to restrain the. sale of salt to others. 
Suppose the salt agreed to be sold to others was = portion of the 
quantity manufactured in excess of the plaintiff’s order, would not the 
court by restraining the sale, be indirectly enforcing t= restraint on the ~ 
manufacture? Then how are the clauses separable? Again how can 
it be determined, when the quantity is in excess of she manufacture 
ordered, that the salt offered to others forms part of the excess or nob. 
Tt may be said that when the quantity manufactured is not in excess 
a suit to restrain the sale to others has nothing to dc with the clause 
restraining manufacture of more than the quantity ordered. But the 
agreement to purchase all the salt manufactured is void because a 
portion of the consideration, namely, that the defendant would not 
manufacture more than the quantity ordered is void, & 24 ofthe Con- 


t 
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tract Act. The question then arises if the obligation to purchase’ ig 
void does the obligation to sell to the plaintiff subsist ? The question 
however is not considered, though it ought to have been. 


Vaikunta Prabhu v. Moidin Saheb. I. L. R, 15 M, 89. All 
orders passed by a Small Cause Courtare final. A Small Cause Court may 
however be invested with insolvency jurisdiction (see S. 360 C. C. P). 
Orders in insolvency matters under certain specified sections are appeal- 
able under Cl. 17 of S. 588. If an order is passed by the court not 
qua Small Cause Court but as an Insolvent Court, Cl. 17 would seem, 
to ke applicable. - Ss. 588 and 589 are not extended to Small Cause 
Courts, ; but the non-extension would be immaterial if the appeal is not 
one from a Small Causé Court but from an Insolvent Court. The only 
difficulty in accepting this view is that S. 369 does not speak of the 
creation of Insolvent Courts or of the investing with insolvency juris- 
diction, but merely allows powers under certain specified sections being: 
conferred upon any court (which expression includes a Small Cause 
Court). But the extensive powers conferred by Ss. 344 to 359 and 
the fact of the insolvency jurisdiction being a well-known designation of 
a peculiar set of l powers would seem to justify the learned judge, 
(Parker J.) in regarding the order as one made by an Insolvent Court 
and not by a Small Cause Court. i 


Yithilinga Padayachi v. Yithilinga Mudali, I, L. R, 15 M. 1 
We are constrained to express our dissent from the conclusion of 
Subramama Atyar J. that the decision of a Sub-judge in a suit of less* 
than Rs. 5,000 value is not res judicata in a subsequent suit of more 
[221] than Rs. 5,000, in value between the same parties, &c. We have: 
already discussed the question ina Critical Note, see 1 M.L.J.298. The 
judgment under consideration adds nothing to the argument adduced by- 
West J. The-learned judge relies upon a passage in the judgment of the 
Privy Council in Misr Raghobardial v.Rajah Sheo Baksh Singh!. Taking 
the passage out of its context is calculated to create a misleading impres- 
gion as to its exact meaning. The Privy Council had: not to consider 
the present question. They simply used the language they employed 
to emphasize the rule since embodied in S. 13 that the former court 
should be “ one of jurisdiction competent to try such subsequent suit.” 
We are by no means satisfied that the balance of advantages is in favour 
of the conclusion adopted by the -learned judge in a country in which 
litigation is almost a pastime, although we sympathize with him in his. 











J. (1832) L. R. 9 I. A. 197. 
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. dominating feeling as to the danger of conferring fnalisy on’ the decisions 
of judges of very inferior qualifications. + 


Madayan Y. Athi Nangiyar, L L. R., 15 M, 183. It is satisfac- 
tory to find the Madras High Court taking the right view on the ques- 
tion whether the denial by the tenant of the landlord’s title, in the 
course of a suit, would entitle the latter to eject the senant in the same 
suit, without the necessity of instituting a fresh suit apon the forfeiture 
of the tenancy arising from the denial.. It is unfcttunate that the 
learned judges (Muthusami Aiyar and Handley JJ .) were not disposed 
to admit that the decision in Chidambaram Pillai v..Sabapathi Piliai,1 
was wrong. An attempt is made to distinguish that œse on the ground 
that the earlier case related to the question whether a -denial by the 
tenant dispensed with the necessity for a notice to cuit. We confess 
that the distinction is not clear to us. Denial of tae landlord’s title, 
and notice to quit are modes in which a tenancy maz be determined. 
Either would furnish a sufficient cause of action. In’ Chidambram 
Pillai v. Sabapathi Pillai; 3 ejectment was decreed, «though there was 
neither notice to quit, nor denial of landlord’s title prior to suit, on the - 
ground that the denial by the tenant in the written statement was 
sufficient. In Madavan v. Athi Nangiyar, 2 however-the learned judges 
held that as there was neither notice to quit, nor demal by the tenant, 
before suit, the denial in the suit entitled thelandlorc to no relief in 
the suit, although he might bring a fresh suit. The two decisions 
` appear to us to be diametrically opposed to’ each ‘otter and the fact. 
that one of the learned judges who took part in the earlier case also 
took part in the later warrants us in saying that Chadambr am Pillat v. 
Sabapathi Pillai, 1 iş no longer of any authority. EFerhaps the learned 
judgment of epee J., in Vithw v. Dhondi,3 [222] ferred to in argu- 
ment,see 2 M.L.J.82.which appeared after the decisionin Chidambaram 
v.Saminatha,4 had something todo with the change -of opinion. Subor- 
dinate tribunals would feel less embarrassed if learred judges would - 
state in plain language any change of opinion instead’ of veiling it ina 
cloud of words. - 


` Krishna Vijaya Puchaya Nayakar v. Marudenayagam Pillai, 
I, L. R, 15 M. 135. If a Collector dies who has giver a vakalat to a 
pleader on behalf of a ward of the Court of Wards, nc fresh vakalat ig 
necessary from his. successor. So rule Parker and Shephard, JJ. We 





1. (1891) 1 M. L. J. 218. 8. (1892)I.L. R. 15 B 407. 
2, (1891) I. L, R. 15 M. 123, 4, 2M. L. 782. 
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say so too. Only it appears to us that the Collector had no business to - 
give the first vakalat, but the guardian should have executed it. The very 
laconic reply of the learned judges is “ the pleader is really retained by 
the Court of Wards, no fresh Vakalat is necessary.” If the personnel of 
.the Court of Wards, changes, is afresh vakalat necessary ? The reply 
will be “ the Court of Wards never dies.” But so the Collector never dies 
until the office is abolished. It appears to us that the presumable reason- 
ing of the judges is not the right basis on which the conclusion ought to 
rest. The pleader is a kind of agent of the ward. Instead of the princi- 
pal himself appointing the agent—the pleader-agent is appointed by some 
body else, for the ward. That somebody possesses a statutory capacity 
to supply a certain defect of capacity in the ward. Once the appoint- 
ment is made for a proceeding, if seems to us to continue until the 
relation of pleader and client is put an end to by the revocation of the 
authority or by the death of the ward or the pleader. Suppose the 
Court of Wards were abolished to-morrow would all pleaders retained 
for the wards cease to have authority to act for, them ? 


Atchayya v. Gangayya, I. L. R, 15 M. 138. We have here a 
Full Bench decision of the Madras Hight Court. The Registrar acting 
under Ss. 72 to 75 of the Registration Act is a court. The question 
is not without difficulty and we would commend to our readers the able 
judgments of Muthusami Aiyar J. (see Order of reference) and. Parker 
J. We are inclined to think that the reasoning of those learned judges _ 
‘is convincing; compare the very interesting case of the The Royal 
Aquarium and Summer and Winter Garden Society v. Parkinson, 1 
‘We have to make one remark with reference to Full Bench references in 
the Madras High Court. There seems to be a disposition among the 
judges not to make references to the Full Bench until after a lot of con- 
‘flictand confusion have arisen. And even when a reference has been made 
it is a long time before the Full Bench hears the case. The anxiety for 
‘disposal is so great that there exists.a feeling of a waste of power in the 
sitting of a’ Full Bench. At this moment we know that a number of 
[223] references to the Full Bench, on important questions have been 
pending for months ahd we have little doubt that many months must 
. elapse before the judgments of the Full Bench will be rendered avail- 
able to subordinate tribunals and the public. In the meantime the - 
questions being such as generally arise, inferior tribunals will- in’ 
many instances pronounce erroneous decisions only to be set’ aside at 


ca ee = 


4. (1892) 1 Q. B. 431. 


Vou. it: THE MADRAS-LAW JOURNAL. aty 


great cost to the parties concerned. The speedy dispesal of important. 
references by the Full Bench will settle- far more disputed claims’ 
throughout the country than the clearing the High Cozxrts’s file of a. few 
additional sécond appeals. 


Sorabji Eduji Warden v. Govind Ramji, F- N. Wadia and 
another, I. L. R. 16 B, 91. Itisa pleasure to read ihe judgments of 
some of our Bombay judges and Telang, J. is one of trem. An alien- 
ation by the judgment-debtor of property attached in 2xecution of the 
decree “‘is void against all claims enforceable under fhe attachment,” 
S. 276 C. C.P. Where the attachment is made in «execution of one’ 
decree, a subsequent alienation by the judgment-deb-or is void eyen 
against the claims of creditors who obtained decrees, it may be, after 
the alienation, provided the assets‘are realized under that attachment: 
and they have applied for execution prior to realizatict. Under 8. 295 
the claims of these subsequent decree-holders are enzorced under the 
attachment made before the alienation. The langunge of the Code 
appears to warrant the conclusion arrived at by ‘the lezrned judge after 
an elaborate examination of the history of the law or the subject. 


Jivaji v. Ramchandra, I. L. R., 16 B, 123. We think the lear- 
ned judges of the Bombay High Court are quite rigat in holding that 
the appeal referred to in Cl. 2 of Art. 179 is one fom the decree or 
order sought to be executed. An appeal from an order refusing to set 
aside an ex parte decree does not give a fresh starting Joint for an appli- 
cation to execute the decree. But it appears to us shat Cl. 2 is not 
quite happily worded. It has given rise to several diticulties. Where 
for example a review of a decree has been granted, a =zesh decree pass- 
ed and, on appeal, the appellate court cancels all proceedings subse- 
quent to the first decree, the time for execution of tke decree has been 
held to run from the date of the appellate order Narsing Sewak Singh 
v. Madho Das,! although the decree sought to be exectted was not under 
appeal. The appeal was from a decree which had cancelled the origi- 
nal -decree which could not be executed until restzred. The words 
“ where there has been an appeal ” have created considerable difference 
of opinion. Is it an appeal allowed by law, to the praver court, and on 
proper stamp? See Mitra on Limitation, p 691. . 


Yenkataramana Rambhat v. Timappa Devapza: I. L. R, 16 B. 


. 182. Sargent C. J. has the reputation of being a sound Judge. But he 


does not always condescend to give reasons. A guardian. ad litem 
a a aaa a 
1. (1882) I. L. R, £ A 274, 





990 THE MADRAS LAW JOURNAL VOD. “it: 


should ‘be appointéd to a lunatic defendant, not adjudicated to-be’ such 
under Act 35 of 1858, notwithstanding:S. 463 of the Code of Civil Proce- 
dure. In Subbayya v.Buthaya! the Madras High Court held the contrary 
view, as Ss. 440 to 462 were inapplicable. In.Uma Sundari -Dasi v. 
Ramji Haldar *, Garth C.J. and McDonnell J. held that a lunatic co- 
plaintiff not so adjudicated .who was added on the record. could 
appear in person or by pleader. Under the Chancery practice he could 
appear by a next friend. See Daniell’s Chancery Practice, Vol. I pp. 

116 to 119. - In Tukaram Anant Joshi v. Vithal Joshi è? Jardine J. held 
in a learned judgment that a suit for partition of” immovable property 
could not be instituted by a next friend on behalf of a lunatic, not adjudi- 
cated, even according to the Chancery Practice in England. .He also 
held that the provisions of Ss. 440 to 462 C. C. P. were inapplicable. 
There is no doubt as pointed out by Sargent O.J. that in the case under 
consideration a guardian ad litem would be appointed in England even 
though there has been no adjudication and no committee has beeen ap- 

pointed. See Daniell’s Chancery Practice, Vol. I, pp. 181 to 185 and 
Wilson’s Practice of the Supreme.Court, p. 182. The difficulty that.arises: 
in this country is this. S. 463 specially provides that Ss. 440 to 462 are 
in applicable to unadjudicated lunatics. And the Code of’ Civil Proce-. 
dure is an Act passed“ to consolidate the laws relating to the procedure 
of the Courts, &c.” Are we then at liberty to travel out'of the limits 
of the Code for rules of procedure? Although no rule in conflict with 
the Code has any validity,-it seems to us on principle and authority 
that other well-established rules outsiae the Code may be resorted to. 
The Privy Council have applied to execution proceedings on general 
principles, rules of Res judicata similar to the: provisions contained in 
S. 13. So again, the rule in King v. Hoare * has been applied in this 
country though not embodied in the Code. ‘We can similarly refer to 
various rules about the discovery of documents. Courts have been 
recognized to possess an inherent power to prevent an abuse of their 
own processes; see post p. 227, Lawrance v. Lord Norreys 5 and Mac- 
Dougall v. Knight. 6 The Courts will not permit a lunatic defendant to 
be prejudiced because there has been no adjudication under Act 35 of 
1858, and’ will insist upon the plaintiff getting a proper guardian 
appointed for the conduct of the suit. 

Haji Abdul Rahman v. Haji Noor.Mahomed, I. L. R, 16 B. 141. 

This is an able udgment of Telang J. on.some important questions. A 
Se I a ic Oe aed ANA a ee ae ee DO ena 


1. (1883) I. D. R.6M. 380, 4. 13 M. and W. 494. . 
2. (1881) I. L. R. 7 O. 242. 5. (1890) 15. A. C. 210. 
g. (1890) I. L. R. 18 B. 656. 6. (1890) 25 Q. B. D. 1. 
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[225] mortgagee selling property under a:power of sale, must pay over 
the surplus sale proceeds to the mortgagor ‘wita interest at the 
Court-rate (not the rate specified in the mortgagee bond) from. the 
date of completion of the sale. The next proposition laid down by the 
learned judge is that although a tender of part of a debt may be invalid, 
if the payer admits more is due, it is valid to that extent, if the payer 
tenders it'as the whole amount due, though it may found to be less. 
This exception to the rule in Dizon v. Clark 1 is wel supported by the 
authorities cited. The rule in Dizon v. Clark 1 as` tc the invalidity of 
a tender of a part when more is admitted to be due, :s doubted by the 
learned judge. We agree with him in thinking thatthe rule is penal. 
In case the creditor has sustained any loss by the ~whole not being 
paid, equity may award him compensation. It seems to us that pay- 
ment of a part ought to go towards reduction of the debt and tender 
stands on the same footing. But a conditional tender as when the offer 
of the money is accompanied by a statement that it is to be accepted 
only if itis treated as in discharge of the whole debr is not valid; see 
the observations of Coleridge J..in Bowen v. Owen 2. A plea of tender 
before action must be accompanied by a payment intc Court after action 
the tender is otherwise ineffectual. 


Beni Prasad v. Hardai Bibi, I. L. R, 14 A, 67. The important 
question of the validity of the adoption of an only sm was considered 
again by the Full Bench of the Allahabad High C»uzt in this case. 
The court re-affirmed the opinion of the majority ia the Full Bench 
case of Hanuman Tiwari v. Chiri® that such cdoption is valid 
in law, though it might be a sinful act. Edge O. J,and Know J. have 
.most ably and elaborately examined the texts of Hindu law on the- 
subject. The point is one on which there is considsrable conflict’ of 
opinion in the High Courts, and the texts of the Hinda lawon the sub- 
ject were translated different by different scholars. ‘he learned Chief 
Justice, though himself ignorant of Sanskrit, acted oz the only sound 
rule in such cases of conflict, ‘namely, that of determining for himself 
what the correct translation is, though he had to Co this under great 
disadvantage. It is no doubt a matter for regret tha: judges in Indian, 
Courts are called upon to judge of the correctness or a2curacy of trans- 
lations from languages unknown to them, but we thiak they are bound 
to perform the task and cannot justly rely in disputed cases on the trans- 
lations of the officers of the court. The safe rule ir such cases would 





1. 5C. B.365. 2. 11Q. B. 30, 
8. (1879) I. L. R. 2 A. ies” 
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be to look to the apparent reasonableness or unreasonableness of the 
different translations as Edge C. J. puts it. The learned judge draws 
prominent attention also to the fact that, in ‘interpreting the texts of 
[226] Hindu law, judges should not lose sight of the rules of interpret- 
ation contained in the Sanskrit books, and principally in the Purva Mim- 
amsa. We are afraid sufficient attention has not been paid hitherto to 
these rules. The lucid judgment of Knox J..who is evidently conversant 
with Sanskrit is a good illustration of the proper mode of interpreting and 
examining the texts of Hindu.law. The judgments under notice 
` illustrate also the help that native scholars are capable of rendering to 
the courts in the interpretation of Hindu law. The works of Messrs. 
V. N. Mandlik and Golapehandra Sirkar are much relied on by Edge 
C. J. These and other native scholars like Mr. Jogendra Smartha 
Siromani have done what their European brethren failed to do, viz., to 
interpret and to expound the Hindu law books with due regard to the 
rules of interpretation which are the key to the right understanding of 
those books. Many points of Hindu law will, we are sure, require re- 
consideration in the light thrown by them and there is a great deal of 
work for competent native lawyers in the matter. We do not propose to 
examine the decision itself at present. The Allababadand Madras High 
Courts have now held that the adoption of an only son is valid ‘while the 
Bombay and Calcutta courts hold the contrary view. The Bombay court 
indeed were much influenced in their decision in Waman Raghupatt Bova 
y.Krishnaji Kashiraj Bova,, I.L.R. 14 B, 249 by the principle of stare 
decisis and the point may probably be taken to be settled for that pro- 
vince. In Calcutta, the point is still open to reconsideration, and when 
the occasion for it arrives the Calcutta High Court will probably not 
~ find it easy to overcome the judgments of Edge ©. J., and Knox J. : 
There is one point in the judgment of the latter judge to which 
we ought to draw attention— Mr. Justice Knox lays down that when 
the Smritis differ from the writings of commentators, the former 
should always prevail. This is no doubt so in matters theological, but 
we doubt whether the rule is quite correct with regard to positive law. 
As expressing merely the opinion of the writer, a commentator's view 
certainly mtst give way to a clear text in Manu or Vasishta, but the 
writings of commentators often express the accepted view of the law 
inthe country in which they are authoritative, and when such is the 
case, they should prevail over the Smritis. As pointed out by the Privy 
council in the Ramnad case, the real question for the determination of 
the courts is, not what the most revered or the most ancient Smritis 
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say on any point, but what the accepted law of the seoplé is, and this 
ig often indicated by the writings of some commentator whose work is 
accepted as authoritative. As Knox J. himself ee deny, custom is 


transcendant’ law.. 


[227] NOTES OF ENGLISH CASES 


Salt v. Marquess of N.rthampton. 1892, 4. ©. .1. Lord 
Compton borrowed from the trustees of an Insurance Co., £10,000 on 
the security of his reversionary interest.in certain rea. estate, to which 
he was entitled contingently on his surviving his fatker. The company, 
to prevent loss to themselves, insured the life of the. ‘esbtor against his 
father’s for £34,000. The debtor charged the reversica with principal, 
premiums, and interest on principal and premiums. It was agreed 
that the interest and premiums should accumulate at compound interest 
for 5 years, and that if O paid the whole amount due 3efore his father’s 
death, the policy should be ass*yned to him, but on facture thereof the 
policy was to belong absolutely to the creditor company. Held, Lord 
Hannen dissenting, (1) that according to the true eee er ae of the 
agreements the equitable property in the policy was vested in the debtor 
subject to a mortgage in the creditor’s favour for the amount due to 
them ; (2) and that according to the rule against fattering a mort- 
gagor’s righti of redemption, the clause providing that the policy should 
belong to the creditors ifthe debtor did. not pay the debt during his 
father’s lifetime was invalid, and bis heirs were entitled to redeem. 


Mogul Steamship Company v. McGregor Gow end Co., 1892, A. 

©, 25. Held by the House of Lords, confirming thé: decision of the 
Court of Appeal, it is not illegal or actionable for a number of traders 
to combine and take measures to secure a trade exclucively for them- 
selves and keep off rivals, and at profituble rates, and for that purpose 
to offer exceptional and very favourable terms to custamers, who will 
deal exclusively with them, so favourable that, but fcr the object of 
keeping the trade to theniselves, they would not do 30, and that it 
would lead to loss if their trading were confined to a articular period, 

_ or to remove from their agency those who act as agents to their 
rivals. 


Per Lord Halsbury, C., an agrement in restraint CTtrade is not un- 
lawful i in the sense that it is contrary to, or foraidden by, daw, 
although, on.the ground tkat it is contrary to public poliey, a, conet 
will: not enforce it, : 
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Haggard v. Pelicier Freres, 1892, A. C., 61. Held by the Privy 
Council (1) the British Consul for Madagascar as Chief Judge of the | 
Consular Court in that island was entitled, whilst sitting and acting as 
judge of the court, to the same degree of protection, which is accorded 
by the law of England to the judge of a Court of Record; (2) every court 
[228] of competent jurisdiction has inherent power to prevent abuse of 
its process by staying, or dismissing without proof, actions which it 
holds to be vexatious; (3) the judge of the Consular Court, therefore,. 
acted within the scope and limits of his judical discretion in refusing, 
to allow evidence to be adduced in proof of the defendant’s case. He 
was not therefore liable to an action for doing so. 


McArthur and Co. v. ‘Cornwal 1892, A.C, 75. The Privy 
Council differing from the Supreme Court of Fiji observed it was open 
to grave doubt, whether the fact that a trespass committed on lands is 
unauthorised and wilful would justify a court in inflicting what 1 is in its 
nature a fine or penalty, or awarding more than is required to cover the 
damage sustained by the plaintiff by reasen either of pecuniary loss, or 
of such loss combined with injury to the feelings. 


They observed also that it would be startling, if persons who set a 
court of justice in motion and obtain the aid of its decrees and officers, 
are competent to deny its jurisdiction to enforce against them 
liabilities arising out of their misuse of those decrees and officers. 


Stamore v. Campbell and Co., 1892, 1, Q. B. 314. When money 
is deposited with a solicitor for a special purpose, which fails, the bailee 
holds it in trust for the depositor, who is bound to pay it back, and is not > 
entitled to claim a set-off with veference to it on account of costs to 
him by the depositor, nor can he make a counter-claim under the 
Judicature Act for the costs in an action for the amount of the deposit. 
Such deposit therefore can be attached by a creditor of the depositor in 
the bailee’s hand.. 


Palmer v. Palmer, 1892, I Q. B., 319. In an action for the re- 
covery of land, a statement of claim that the claimant is the heir of a 
certain person who was seised in fee of the lands at the time of her 
death, is not sufficient notice to the defendant of the case that he has 
to meet, and the defendant 1s entitled to particulars showing the links 
of relationship relied on by the plaintiff as constituting her heir. 


Inre Armstrong: Es Parte Lindsay 1892, 1 Q.B. 327. -A 
member of Parliament, who was summoned as -a witness in-a- 
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bankruptcy case; claimed privilege of Parliament, and ‘refused to be ex- 
amined as a witness. Held that an order committinz the member ta 
prison-for contempt, would be merely of a civil natura, in the nature of 
attachment, as a means of enforcing obedience to thearder of the court, 
and not punitive. The member was therefore privileged from arrest. 


Semble: a witness may so refuse in-open court to-<answer questions 
he is ordered to answer as that it may amount to pezsonal contempt., 


[229] Margetson v. Glynn, 1892, 1 Q. B., 337. Where a bill of 
lading for certain goods shipped at Malaga and bouad for Liverpool 
provided that the ship which was bound for Liverpoo: was “at liberty 
to proceed to, and stay at, any port or ports, in any ~otation in 

seas, or on the coasts of .. . . . . . &e., &e., for 
the purpose of delivering coals, cargo, or passengers, or for any other 
purpose whatsoever,” held that the general words must be limited so 
as to mean only places which were fairly in the course of the voyage 
from Malaga to Liverpool, and- not to those which would constitute 
another absolutely different and inconsistent voyage, Ludvie v. Ward,1 
followed. 


Brannigan v. Robinson, 1892, I Q. B., 344. A person whose 
occupation is to pull down old buildings as well as tc -build them up, 
is bound to shore up, or in some other way to secure, -he wall of the 
building which he pulls down; and if owing to his falure to do so, his 
workman engaged near the wall is injured, the dangerous condition of 
the wall will constitute “a defect in the condition othe works con- 
nected with or used in his business, and he will be responsible to his 
workman in damages.’ . 


`Y 


~ Galsworthy y. Selby, Dam Drainage Conrmissioner, 1892, 
I Q. B., 348. Where a public body for the construction of works are 
authorised to levy rates for their-construction, there is an implication 
unless it be clearly negatived by something in the-stattts to the contrary. 
‘that it is within their power to make the rate sufficient to cover arly 
liability inéurred on account of the megHESHOS of théir servants engaged 
in the works... 


Whiffen Y. kiea 1892, 1 Q. B, 362. The stperittendent of ‘Police 
“who was authorised to issue notice ` òf- objection to tae renewal of the 
license: undér the diraction of the justicés issuéd notiie -to the tenant of 
a gaa house of certain objections to’ his license being-renewed ; but’ the 
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‘notice did not, on- the face of it, express, that it was by the direction of 
the justices., The tenant however appeared in pursuance of the notice. 
Held that the irregularity in the notice was cured by the waiver of the 
tenant in appearing. : 

Held also that the quarter sessions, tho appellate authority over 
the justices, were entitled to take additional evidence and proceed onany 
objection, mentioned in the notice, although the justices themselves did 
not proceed on it, the appeal to the quarter sessions being in the nature 
of a re-hearing. 


The Queen v. Marshan, 1892, I Q. B., 371. When a magistrate 
refused to receive evidence adduced by an owner of property (called upon 
[230] to pay a share of the expenses incurred by a District Board 
under S. 77 of the Metropolis Management Act 1862) to show thatthe 
expenses were not really incurred, his act amounts not merely to an 
improper rejéction of evidence, but toa refusal to exercise jurisdiction, 
and a mandamus to hear and determine the complaint is the proper 
remedy 1 in-such a case. i 


The Queen v. Gainsford, 1892, I Q. B., 381. A justice who at a 
vestry meeting moved a resolution calling on the defendant to remove 
heap of earth and manure ‘from a highway is disqualified on the 
ground of bias from trying the defendant for depositing the same on the 
‘highway and failing to remove -it after notice; held actual bias is not 
‘necessary, but being in a situation likely to create bias, is enough to 
-disqualify. Held further that the magistrate’ was also disqualified .as 
‘one pecuniarily interested'as a rate-payer in the Parish. 


In the Goods of Leigh, 1892, P,82. A will was torn to pieces 
“while.a copy was being made by the executor. Most of the pieces were 
recovered, but there were still some blanks-when the will was presented 

for probate, but the copy showed what the words omitted in the blanks 
‘-were. Held probate could be granted of, the incomplete will as gum- 
med together ahd the: copy as sian -constituting. the will of the 


‘deceased. 5. 2...) 
In the Goods of George Aaliton: 1892, P, 83. Where he hocu 
. of-a -will by which a person described as-the testator's ‘ nephew.’ was 
appointed one of the executors, showed. that the testator applied the 
+ description. of nephew and niece to legitimate ‘and illegitimate relatives 
> indiscriminately, held that. extrinsic ‘evidence was admissible to show that 


the-ilegitimate-nephew- swas—tho- _person_intended. by the will, C Obiter : 
Such evidence might be admissible, even if there were nothing in the 


wa 
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language...of. the will to. show that the. testator asplied. the -word. B 
Pee ees nephews also.. E ES 


- In the goods ' of Semme, 1892, P; 89. Where The original of a 
wall could not ‘be produced. owing. to. ‘its being deposised with a French 
notary, who according. to the law of ‘France was forbrtden to allow. It to 
be removed from his custody, held that probate could be granted of a 
duly proved copy of the will, “until the original was brought in. 


= In the goods" of Willian: Taylor, 1892, P, 9C- “Two ‘exéctifors 
both resident out of the United Kingdom were nominated ‘by a testator, 
and one H. P. R., the partner of one of them, was requestad’ to aét for 
him—in the evant of his absence, held that when it is crgently necessary 
to appoint an administrator-of the estate of the deceased, administration 
[231] with the will annexed might be granted to H. >. R., until one‘of 
the executors should prove the will .. 


. Yarrow v. Yarrow, 1892, P. 92. Whore a wife guilty of adultery, 
' though subject to some insane delusions, was. capabE of appreciating 
the nature of the-act and its probable consequences, Ler insanity was 
held to be‘no answer to a petition bythe husband for Sivorce. 


- Quaere: Whether insanity whith would entitle en accused to an 
aaa on an indictment for a crime would constitue a valid defence 
to-a-suit for divorce on the ground of adiltery. 


. London, Chatham, and ‘Dover Railway A v. South- 
Eastern Railway Company, 1899, I.Ch., 120. Whers the instrument 
under . which & sum of money. is payable makes the=ay of payment 
depend upon. a future contingent event, such time i is nc a time certaiz 
within the meaning | of 3 & 4 Willm. IV, Ch. 42, S. 22, and such sum 
does not carry interest unless there has n ry comad for _ payment 
with notice that interest would be claimed. : 


"Semble, ‘where interest i is 3 payable under 8 & 4 Wilm. V, Ch. 49, 
S. 28, the court is not bound. to give interest at the raz of; 5 per cent. 
but will follow the current rate of interest at the time. l 


In re Sharpe. In re Bennett, Masonic and Aenea Life - As- 
surnce Company.-v. Sharpe, 1892, I Ch, 154. Where ky the articlas-of 
association of a company it- was-provided thdt<interést on the ' money 
paid up on the shares should be:-paid to-the-- ‘shareholars ‘until other- 
wise determined by the directors, and that no dividend-ox bonus should 
be payable except out of the profits, bufthe diréetors pa-d interest to the 
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«shareholders out of the capital even though no profits were-made by the 
company, held, in an action by the liquidator of the company against the 
represantatives of one of the directors seeking to make his estate liable 
for the money “paid as initerest to the shareholders out of capital while 
‘he was a director, that (1) the payment ‘of interest out of the capital 
‘when there were no profits was ultra vires, notwithstanding the clause 
-in the articles of assocation, (2) the directors being in the position 
of trustees, the statute of limitations was no bar to the action, and (8) 
that the representatives were liable to make good out of tlie director's 
estate the payments made during the period of his. directorship with 
interest at 4 per cent. 


Held also, that, although the aoia ceased in 1878, the 
director died in 1883, the company was wound upin 1886, and the 
liquidator's action commenced only in 1889, there was no such delay 
[232] either before or after the commencement of the winding up-as to 
render the claim of one liquidator a stale ene in a court of equity. 


Jones v. Merionethshire Permanent Benefit Building Society, 
1892, I Ch., 173. Where. the relatives of a person who was threatened 
with a prosecution for embezzlement for default in accounting for money 
paid to, him as secretary of a building society gave an undertaking 
to make good the greater part of the amount due from him,. and in 
giving the undertaking they were actuated by a desire, to prevent, the 
prosecution and that was known to the directors, although the eX- 
pressed consideration for the“ undertaking was the’ forbearance of the 
society to sue the secretary ‘for the amount, keld, in an action by the 
society against them for the money, that it* was an implied term of the 
agreement that thére should be no prosecution, and that the agresinent 
was therefore founded on an illegal consideration and void. 


In re Wyatt. White v. Ellis, 1892, I Ch., 188. Where. certain 
property held on the trusts of a will was settled by a marriage settle- 
ment of the woman entitled to it and one of the trustees, was aware of 
the settlement ‘but not the other and the property was again inortgaged 
by the woman and her husband to certaih mortgagées’ yho induired 
about prior inecumbrances and obtained an.evasive answer frorn the 
trustee who knew of the settlement, held, upon the death of such trustee, 
in a claim by the trustees of the settlement to have the property 
delivered to! them free from the mortgage, that the trustees of : the 
settlement were entitled to be property in priority to the -mortgageas, 
that as at the time when the mortgagees took their security there was 
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a trustee who liad notice of the settlement and Roi whom the mortga- 
gees might have acquired knowledge of it, the settlenent had, during 
the life of the trustee, pridrity over the mortgage, and this Say 
could not a lost by the death of the brustes. 


In re Lepiñe, Dowsett v. Culver, 1892, I Ch., 310, - An pees 
has power even though no express authority be given him for that pur- 
pose in thé will, to agree with legatee to appropriate a specific portion 
of the estate, to him. 


An executor who had ho special authority for tzat purpose agreed 
with a legatee entitled to a share of the residue to ‘aspropriate to him 
a mortgage as part of his share and for that purposexave him the mort- 
gage-deed but executed in transfer of the mortgage ts- him. ‘The sum 
secured by the mortgage was not then more than the astimated amount 
of the legatee’s share in the residue but by reason ot the subsequent 
loss of some of the assets, the residuary estate was g-eatly reduced and 
[233] the other residuary legatees claimed the mortgage as part of the 
testator’s assets. Held that the appropriation was complete and that 
the legatee could not be deprived of the mortgage. 


Western Wagon ‘and Property Company v. Hest, 1892, I Ch. 
271. P mortgaged free-hold property to the defendant to ‘secure’ £7,500 
and further advances upto £1,000 which the defendants promised to 
make. P madea second mortgage of the same ` property: to the 
plaintiffs to s ecure £1,000 and further advances up to £ 2,500- and 
assigned to them his right under the contract in the first mortgage to 
require payment from the defendants of the further advance. The, 
plaintiffs gave notice of this assignment to the defendants but notwith- 
standing the notice the defendants subsequently mad>.a further advance 
of £500 to. P. The plaintiffs brought an action to recover from the 
defendants the sum:of. £500 so paid by them to P or damages for brea- 
ch of contract. Held that, as there was no fund bound by the contract 
to make further advances, no action could be maintained to enforce 
specific performance of the contract to lend. Held also that, whether. 
the assignment did or did not fall within S. 26, | Sub-S. 6,: of the 
Judicature Act, 1873, the plaintiffs could not sue for damages in . their 
own right, but only in the right of their assignor P, who had sustained 
no damage and that on this point-also the plaintiff's claim failed. 


Daw v. Herring, 1892, 1 Ch. 284. Where A and B carried ‘on 
business under articles‘of partnership which contamed a clause that. 
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within three - months after the expiration or determination of the part- 
nership by effluxion of time; B-should have the option, to be signified 
within three months after the determination of the partnership, of pur- 
chasing A’s share in the business and they continued to carry on the 
business without any fresh arrangement even after the term created by 
the articles, held that the provision as to-the- option of purchasing A’s 
share was applicable to the partnership at will oe on by oe ener 
the expiration of the original term. - 

Per Stirling J. The provisions made by the original contract for 
the winding up of the partnership affairs on the -termination of the 
original partnership remain in force, unless the spacial character of the 
stipulations is such that they cannot Tea aeai be applied toʻa contract 
a at will. : 


“Compton v. Bagley, 1892, I'Ch. 318, Where, of the 25th of 
Aag 1890, a contract was entered into for the sale ofa farm of which 
the purchaser was to have personal possession at or soon after Michael- 
mas 1890, and the contract provided for the delivery of an akstract 
[234] of title but was silent as tothe period within which such deli- 
very was to take place, held that the period of 14 days specified in the 
notice given by the purchaser's solicitor was a reasonable period within 
which to require delivery of a proper - abstract and thatno proper 
abstract-being delivered within that period; the purchaser was entitled 
to rescind the contract and recover his deposit and the expenses of 
investigating the title. 


— = 


MISCELLANEOUS, 


Husband and wife: right of ‘action of divorced wife for aleina- 
ting - husband's affections:—In- Postlewæite v. Postlewaite,1 the 
supreme court of India hold that a divorced woman may main: 
tain an action for damages for alienating the affections of her former 
husband. The court incidentally discuss the question whether a wife, 
not -divorced, can maintain such an action, and strongly express the 
view “that she can. The court in a former decision, Logan v. Logan2 
held that a wife cannot maintain such an action. The opinion which the 
court now delivers, through Mr. Justice Reinard, clearly and strongly 
intimates that the court would not now decide the question in the same 
way. In the concluding. portion -of the opinion the learned judge ‘says: 
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‘We think, whether we view the question‘in the light of the’common 
law or the recent legislation in our State, or both ‘together, we must 
conclude. that there is no longer 2any reason for withholding from 
the married woman of this State -a right So0-wel recognized and 
supported by such strong reasons. At all events. there can be no 
shadow of an excuse for denying the right of action in a case where 
she has been divorced, and has been invested wth all the powers 
[235] and capacities of a single woman to institute and maintain ae- 
tions at law.” — American Law Review. l i 


Fraudulent conveyance : Assignment of unemmned wages In 
Manly v. Bizeer, Lit was held by the Kentucky Court of Appeals that 
a policeman elected for a term of four years, at|two dollars per day, 
payable monthly,can make a valid assignment or sale, at the beginning 
of a month, of the wages to be earned during that month, and that the 
assignee or purchaser has priority over a credito who garnishes. 
the wages for that month after they are earned.—American Law 
Review. 3 


Damages against telegraph companies for injurie to the feelings:— 
Several of the western and southern State courts of last resort have 
recently held that in actions against telegraph compazies for the failure 
to transmit and deliver messages, damages may be given for injury to 
the feelings, although there has been no element of shysical suffering 
or pecuniary loss. This is a conceded departure-fron the English rule 
that-mere mental suffering is not a substantive element of damage.: 
and many courts continue so to hold in actions agair=t telegraph com- 
panies... The supreme court of Mississipi has lately tazen the conserva- 
tive view of the question in the case of Western Unicn Telegraph Co. 
v. Rodgers, * where that view was very ably presented on behalf of 
the telegraph company by J. B. Harris, Esq., whose printed argument 
we have had the pleasure of perusing.— — American Law Review. 


Misconduct of a judge : its infiuence on “thë jury:—The untamed 
State of Washington furnishes a rather amusing application of the 
constitutional provision’ prohibiting a judge from commenting on 
matters of fact to the jury. His honor passed his tine in perusing’ a 
newspaper during the festimony of the defendant. and while the 
défendant’ s attorney was endeavouring to impeach tLe: testimony of'a 
witness for the prosecution the court exchanged sm-les, Pleasant ob- 


servations, and candy, y man thesald witness: This, tks upper court not 
eee tees a eee een ee eee 
1. 68. W` Rep- 464. 2, § Soi South Rep, Nos. 20; 21°; s. e., 68 Miss., 748. 


kad 
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unreasonable holds, comes too near, especially in a capital case, to an 
intimation that the defendant’s view of the matter was of small import, 
‘and the court ventures to hope that such an occasion for reversal will 
not very often arise.—Harvard Law Review. 


t t 


- Bills and notes : acceptance by telegram :—The plaintiff telegraphed 
to the defendant, asking bim if he would accept a cheque drawn on-him. , 
The defendant answered in the affirmative. Held, this is an acceptance 
in writting within a Missouri Statute providing that no acceptance shail 
[236] be good unless in writing. Grretson v. North Atchison Bank, 
Harvard Law Review. 


COS liability in tort for ejcction, Sunday law :— Where 
Plaintiff, having bought a ticket, is wrongfully put off defendant's train 
he can recover, although his contract for transportation was void under 
the Sunday statute. His action sounds in tort for the violation 
of:a personal right secùred by thelaw,” “in a certain sense indepen- 
dent” of the contract, although originating from it. Chicago, Se, Liy 
& P, R. R. Co. v. Graham. —Harvard Law Review. 


Contracts: mutual consent : offer of reward :—A person who has 
captured a thief for whose apprehension a reward has been offered is 
entitled to the reward, ‘although’ he made the capture in ignorance of. 
the offer. Williams v. Carwardine, 3 followed. Everman v. Ayman t 
Harvard Law Review. 


Criminal law: Alibi: reasonable doubt :—Under the detence of an 
alibi itis sufficient if there is enough evidence to produce a reasonable 
doubt as to the presence of the prisoner at the killing. Adams v. State 6 


A stricter rule is required in some jurisdictions, viz., that the 
prisoner must establish his alibi, if not beyond a reasonable doubt, at 
least by a preponderance of evidence, tn entitle it to any weight. State 
y. Beasley Harvard Law Revew. l 


. Equity $ in) unction : restraining action at law :—A agreed to build 
‘a piece of road for £. 99,000, with the right to retain possession there- 
of and run it for his own benefit until thatsum was paid. After com- 
pleting the road and before receiving full payment, he was forcibly dis- 
passessed by the officers of the railroad company, and brought an action 











1. 47 Fed Rep., 867.— «so @3-N.B Rep., 1022 (Ind). 
2. 29 N. E. Rep. 1170 (Ind) 6. 108o. Rep., 106 (I. A.) 
3. 4 B. &Ad.,,621. . 8, SIN. W., Rep, 570 (I.A). 
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of forcible entry and detainer in the District Court. . Pending this action 
he entered into a written stipulation with the company that the sum 
due under the contract was £ 25,000. J udgment.-'-vas rendered in his 
favor. Seven months later the company’s successor tendered A£. 25,000, 
with interest to date, which A-refused. This bill ic to enjoin A from 
taking possession under his judgment. Held, thatthe agreement was a 
settlement of the amount due to A,‘and on payment into court the 


complainant was entitled to the i injunction prayed. tamar J., dissenting. ` 


St. Louis, I. M., € S. Ry. Co. v. Johnson 1, Harvard Law Review. 


Equity : setiing aside conveyance : Insanity : marriage :—Defen- 
dant, by frand and undue influence, obtained from plaintiff, an insane 
[237] person, conveyances and Transfers of all his|sroperty ; and next 

-she persuaded plaintiff to go, through the form of marriage with her. 
Held that a bill would lie by plaintiff, through his ‘emardian, to avoid 
such conveyances and transfers, although proceedin'’es which had been 
instituted to annul the marriage had not yet been dacided in plaintiff's 
favor, and although she was, therefore, still his Fife. OAT V. 
Morse,2 Harvard Law Review. Y 


Speaking of Sir Charles Russell, Q. C., Lex ee in the Green 
Bag for 1892 as follows :—* * *. Tall, strongly built, white- whiskered, 
chubby-faced, lynx-eyed, Charles Russell (the Christian name of 
“ Arthur” has no share in his glory) is known by sight to all habitues 
of the High Court of Justice. He seems indeed to be ri almost integral 
part of the English judicial system; and one can hardly believe that the 
‘common law courts would still presume to go an existing if he and his 
snuff-box and his eye- -glass and his red pocket- Kendkechisi were with- 
drawn from their midst. The official Lai Reports anc the newspapers 
have contained scarcely a cause of first-class importancs during the'last 
twenty years in which he was not briefed by one side or the other 
sometimes, as in the Bend or Case, by both ***. Let us find out, 
in the first place, what Sir Charles Russell,is not. Heis not, in the 
strict sense of the term, a specialist. There is no baek of law that 
he has made peculiarly his: own. Sir Horace Davey would beat him 
with ease on a question of settlements In a patent litigation he: would 
be no match for Sir Richard Webster. In a heavy acmiralty action, 
that we know of, he was badly defeated by Mr. (now: Mr. Justice) 
Butt, over whose intellect, nevertheless, in the Colin- Cempbell divorce 
suit, he subsequently exercised an influence that ill- a persons 








1. 12 Sup. Ct. Rép., 124, 2. 29 N. E. Rep., 20%(Mass). . 
. 80 
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might have been disposed to call “ undue.” We may take it, then, as 

indisputable that, except in “turf” cases,—which are rather technical 
than legal,—Sir Charles Russell has neither the specialist’s narrowness 
nor his power. Again, this great advocate is not an orator, and is no 
master of style. His voiceis husky; and his language is commonplace 
where it is not constrained. Sir Henry james “only needs a little 
| rousing ” to make him far surpass his old friend and rival, both in per- 
“guasiveness and in rhetoric. Finally,—and at this point dispraise must 
end,—Sir charles Russell does not owe his unique reputation to unvary- 
ing success. He has bad his own failures, and has made.his own record 
of blunders and mistakes. Sir Edward Clarke has been, at least in recent 
years, a more successful verdict-getter. Wherein, then, does Sir Charles 
Russell's great strength lie? First, in the variety of his powers. He is 
not a very great lawyer, but he possesses a wide general knowledge of law 
1238] coupled with ability to convert it into special knowledge at any 
point and at any moment. It may well be argued that this is a higher 
and more serviceable gift than any “ spcidlism.” Again, the ex-Attorney- 
General is neither a statesman nor even a first-class politician ; but he 
is a reliable, fair-minded, and capable parliamentary debater. He is at 
the same time an effective spoaker, although not an orator, an un- 
equalled master of legal tactics, a cogent reasoner, a skilful jury lawyer, 
~ and the greatest living cross-examiner at the bar. Endowments as 
varied and so harmonious entitle Sir Charles Russell to a foremost place 
in the ranks of contemporary lawyers. But it is not only in the rare 
combination of his mental qualities that Sir Charles Russell’s eminence 
consists. In his intellectual equipment there are two faculties (we have 
noticed them already,) either of which would have sufficed to mark 
him out as the first advocate of the duy. As a forensic tactician he 
has no living rival. In the Colin-Campbell divorce suit he was opposed 
to Mr. R. B. Finlay Q.C. a Scotchman by birth, and able and stubborn, 
with all the ability and stubbornness of his race. Russell “ engineered” 
the action with consummate skill, and literally swept his rival from the 
field. This is a kind of art that the litera scripta is powerless to portray. 
Its exercise must be witnessed or felt. In another litigation the counsel 
for the plaintiff, ia moving for a new trail, complained that “the Attor- 
ney-General had carried the verdict with a rush.” “If we were to yield 
to that contention,” said the Lord Chief-Justice, “it would be necessary 
for us to grant a new trial whenever Sir Charles Russell was ‘on the 
other side.”: As a cross-examiner, Russell is supremely great. His 
insight into men’s motives ‘and characters is all but superhuman. He. 
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never bullies, except in the rare cases when a witness (like the famous 
Le Caron) is beating him at his own weapons ; and! he never fails to 
make his “ points ” artistically, nay, even dramatically. “ Write the 
word hesitancy,” was his first question to the hapless ‘Pigott. The idea 
of this memorable cross-examination, it may be obssrved in passing, 
seems to have been suggested to Sir Charles Russell! by Sir Frederick 
Thesiger’s method of dealing with the:forger Pravis in the Smyth 
Baronetcy Case ; just as the striking introduction to his speech for Mr. 
- Parnell—“ Who are the accusers ?” and “ Who are the accused?”— 
appears to haye been inspired by a masterpiece of Cardinal Newman’s, 


(Lectures on the present position of Catholics in England, p. 121. ` The 
Edgbarton Tradition.)**—The Green Bag. 


[239] MADRAS LEGISLATION. 


During the last session of the Legislative Council two Acts were 
passed. Act I of 1892 was introduced on the 17th of July and passed 
on the 7th August by the local council. It was anjAct to amend the 
Madras Act: IT of 1886,the Madras Harbour Trust Act. The amendment 
was of course absolutely necessary, and that an amending Act had to 
be passed on account of a slip in previous legislation shows the 
necessity of reverting to the old practice of appointing a lawyer to the 
post of the Secretary to Government (Legislative Department). 
Mr. Mayne was for some time such Secretary. ir cannot be pre- 
tended that bills are drawn up with the same skill and precision by 
the non-professional gentlemen who have recently been appointed to the 
post, as when drafted by lawyers of experience. ` Wie are not aware of 
the reasons that suggested to Government the appintment of a 
covenanted civilian to a post that ought, preeminonily, to be occupied 


by a skilled lawyer; but whatever they were, the results have not been 
beneficial. 


The Madras Act II of 1892,to amend the Madras Munisipal Act, is 
not of much interest to the profession, but it is noteworthy that the bill 
was introduced many years ago, and it is probable that the presence ofa 
paid draftsman would have enabled the council to pass the Act some time 
earlier. A bill to extend the provisions of Act IV di 1894 to the whole 
Presidency has now been introduced into the council. It has met with 
opposition both inside the council and outside. Thematter has been in 
the usual course referred to a select committee and its report has not 
yet been submitted. The bill is intended to’remove: any doubts which 
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may exist as to the legality. of the’ village cess in districts, where fees 
have not been customarily payable to village officers,and to legalize the 
action already taken in certain districts in such direction. It is also 
' intended to make [240] the cess leviable in all districts. Act I of 
1892 was passed to set at rest certain doubts as to the validity of 
certain action taken under Act II of 1886. The village cess Bill is 
' introduced partly to legalize certain acts done under Act IV of 1864. 
The necessity for such amending Acts is scarcely creditable to Govern- 
ment. The Legislative Council meets only to pass the bills supported 
by the Executive Government, and care must be taken to see that the 
Acts are so drafted as to place every matter therein dealt with, beyond 
dispute. This is of course not*the place to discuss the policy of thé 
village cess Bill. Suffice it to say that the bill only deals with the 
power and means of Government to remunerate the village servants by 
whose means the village administration is carried on by Government. 
‘Not so the other bill which is intended to regulate the law 
affecting the village officials in permanently settled villages in this 
Presidency. Regulation XXIX of 1802 lays down the law relating 
to karnam in the aforesaid villages. Under that Regulation 
a karnam or accountant can only be reached through a Court of- 
Justice for any neglect or breach of duty. And the result is, the 
same complaint is made by the Government as is made by the 
people of this Presidency with respect to the administration of their 
Devastanoms. The cumbrousness of the procedure and the cost of any 
litigation stand equally in favour of thé Zamindary village official and 
the Devastanom trustee. This bill is intended in these circumstances 
to transfer the control over these Zamindary officials to the Revenue 
officers of the District. Hitherto their position as regards the Collector 
was practically independent as there were only two cases in which a 
Collector could ask them for information. Now the appointment, punish- 
ment and dismissal of these village officers is to vest in the Collector of 
the Districts ‘anything in the Sanad-i-Milkiat-istimrar to the contrary 
notwithstanding.’ In so far as the village official is concerned, he is a 
public servant, having to, perform public duties,and a law which is only 
intended to provide for the due performance of such duties cannot be 
seriously objected to. Butalaw which takes away any right already 
granted to landholders by the Sanad-i-Milkiat-istimrar is a more serious 
matter and we are not surpised to hearthatit effects such a change in their 
status, that according to the opinion of several landholders their Zamin- 
daries are not worth having, if this bill is passed into law: We do 


‘N 


VoL. il. THE MADRAS LAW JOURNAL. || 237 


[224] not however propose to discuss the policy of the measure. Whe- 
ther the efficiency of the village establishments wHich this°bill, it is 
hoped, will ensure, will counterbalance any loss to the proprietors, we will . 
leave to others to discuss, but we are glad an attempt is made to place 
on a satisfactory footing the law regarding Zamindary village officials. 
We cannot however leave this matter without referenze to a provision 
in the bill which constitutes Collectors Civil oe for certain pur- 
poses. It is taken for graniton tbat, Collectors will deride cases brought 
against village servants “quite as impartially as the Givil Courts and l 
will certainly dispose of them more expeditiously and with greater con- 
venience to parties and witnesses.” To any measu that enables a. 
Revenue official to adjudicate upon claims of a civil rature, we strongly 
object, They may do it impartially and expeditiously .but they will not 
be able to do it satisfactorily: When the tendency is to. separate 
judicial entirely from executive functions, we think it § is a retrograde 
step to empower a Collector to settle claims till now within the cogni- 
zance of the Civil Courts. This course is alleged to! meet with the ap- 
proval of a majority of the gentlemen consulted.. Such an assur- 
ance is valueless without the mention of the names of those 
consulted. We have however already expressed ont opinion that the 
defects of the law require urgent remedy, and though a draft bill was 
submitted by the Revenue Board in 1874, and: a bil was actually in- 
troduced into the. Legislative Council in 1888, it ie only now that the 
Government would seem resolved to effect the neGissary alteration | in 
the existing law. i 


Another bill which is to be introduced is intdaded to aak for 
the absolute prohibition of the killing or capture of females or immature 
males or females of any bird, animal or fish, in an7 area to which the 
Act may be applied. The- bill is introduced on tks suggestion of the 
Nilgiri Game Association, who brought to the notic=' of Government the 
-indiscriminate slaughter, that is going on, of the females and young of 
the animals during the open season. With the ee already refe- 
red to, power is also given to control the sale of gzme with a view- to 
check evasions of the law regarding shooting. The! existing law, Act II 
of 1879 which applies only to the Nilgiris is tobe aptlied also to the three ` 
Amsams of the Nilgiri Wynaad which constitute js part of the Nilgiris 
and form an important breeding ground. It wee intended by the bill 

[242]as originally published, to give power to the Governor in Council 
to extend it to any part of the Presidency, but on the suggestion of the 
Governor-General in Council such power has beer limited to the Palni 
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and Shevaroy Hills. There was also another suggestion, now similar- 
ly abandoned, which is perhaps useful, to issue licenses for the regula- 
tion of the capture of game in the Nilgiris, Palnis and Shevaroys. The 
public are not perhaps much interested in this bill after the withdrawal 
of the provision which enabled the Governor in Council to extend it to 
any district or areain the Presidency. But in another matter which is 
to be brought before the Legislative Council, they are deeply interested. 
Under Act III of 1869 certain Revenue officers therein specified are em- 
powered tosummon persons to appear before them or to produce 
documents relevant to any matter in which they are authorized to hold 
an enquiry. Recently the Governor in Council had to depute an 
officer to make an enquiry intoa matter connected withthe revenue 
administration of a District, and it was discovered that he had 
no power to summon witnesses to appear, or to compel the production 
of documents. The defect in the bill, as in Act III of 1869, 
relates to the absence of any provision similar to those in the 
Evidence Act which enable a person to decline to answer questions 
of a certain nature or to withhold the production of documents of a 
certain class. If it i intended by this measure to enable the 
officer who may have-been deputed by Government to hold any 
enquiry to procure the production of any document, then the matter 
is. one which requires careful consideration. We have now briefly 
indicated the nature of the Bill before the Council. But there are 
some matters in which the public are more interested than any of 
the matters above referred to. The revision of the law relating 
to Religious Endowments does not seem to have made much 
progress. Lord Connemara’s Government referred the wholé 
matter to. a strong Committee years ago. And though it is no secret 
that they have resolved to recommend legislation, they have not sub- 
mitted any report or sent up a draft bill. . We await with some curio- 
sity their report to see the reason of the extraordinary delay. When 
there are four lawyers in the Committee 
are so apathetic in a movement of this sort, it is scarcely a 
matter for surpriss that law reform makes so little progress, 





lawyers themselves 





- With respect to Devastanoms, all are agreed on the objects to 
be attained. There is no difference in the principles to [248] be ad- 
opted. It is also admitted that the law is not powerful enough to check 
the maladministration of temple funds that is now going on, and yet it 
is years since a Committee have been requested to suggest a measure 
that would meet all difficulties. In an equally unsatisfactory condition 
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is the law of landlord and tenant in this Prosidencs, It is clear from 
the discussion that’ preceded the passing of Act VIEL of 1865 that the 
framers of that Act had intended to confer certain substantial benefits 
on the tenants, following the course of legislation ma Bengal. Butit 
soon became clear from the decisions of the courts beet they have failed 
to.achieve their object. What was not very difett then has became 
còmplicated now, ciréumstances have changed so much in various parts 
of the Presidency, ‘that to draft a bill that would/squally satisfy the 
landlords and tenants of the northern and southern Districts of this 
Presidency has -become extremely difficult. There are now com- 
plaints by the landlords as well as by the pega ie The tendency 
of legislation as discovered in the law of landlord “and tenant, in the 
Panjab, Bengal, Oudh, Central Provinces, &c., has received a check 
in this Presidency on account of the extreme reluctance of o r 
legislature to grapple . with. the problem. A biL has been drafted 
by a Committee and submitted to Government, but no steps have yet 
been taken to hring the matter before the Legisetive Council. The 
President of that Committee is now a member of tae Council and it is 
to be hoped that an earnest attempt will soon be made to revise the 
law relating to landlord and tenant. Of far greate: interest from ano- 
ther point of view are two other bills: The Gains cf Learning “Bill and 
the Malabar Marriage Bill. The Gains of Learning Bill is interesting as 
an attempt to codify a branch of the Hindu Law. | We have already in 
~ another place discussed the policy of the measure. Whether popular 
or not, to a lawyer acquainted with the conditions >£ the problem, ‘this 
seems to be the only feasible mode‘of codifying tie Hindu Law. To 
attempt to codify the entire body of Hindu Law is for the present 
obviously impracticable and we should thereforeregreé very much to 
hear that this endeavour has become fruitless. fo the absence of any 
religious obstacle we fail to see any serious objection to the measure 
proposed. Students of that marvellous puzzle cal:ed the Malabar Law 
are aware that till now no legal marriage hss been recognized to 
exist among the Nairsand the other allied caszes of Malabar. The 
Marriage Bill above referred to is an emits to enable a [24%] 
Nair to contract a marriage which the law: will respect. Leave 
was given about two years ago for the introducticn of the bill, but at the 
instance of the Government of India, a Commission was appointed to 
collect evidence on various points and to report “ The report has been 
submitted to Government. The Bill is interesting as introducing for 
the first time the idea of a Civil marriage amodgst a class of Hindus, 
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And if itis once admitted that the Nairs have no legal marriage, it 
seems difficult to conceive any reasonable objection to a measure that 
enables them to contract a valid marriage and constitute a family 
composed of themselves, their wives and their children. 


THE SUPREME LEGISLATURE AND THE JURISDICTION 
OF THE -HIGH COURTS. 


In connection with the Madras City Civil Court Bill now 
before the Supreme Legislative Council, the question has been 
raised as to the competency of that legislature to passa law affect- 
‘ing the pecuniary limit of the original jurisdiction of the Madras 
High Court, That jurisdiction is now defined by Cl. 12 of the 
Letters Patent of 1865 of the Madras High Court, which excepts from 
the cognizance of the High Court “ all cases falling within the jurisdic- 
tion of the Small Cause Court at Madras in which the debt or damage 
or value of the property sued for does not exceed one hundred Rupees.” 
The question is whether the Supreme Indian Legislature is competent 
to raise this minimum limit of one hundred to one thousand Rupees or 
any other sum. 


The Statute 24 & 25 Vic., Ch. 67, S. 22 defines the extent of the 
powers of the Governor-General in Council to make laws and regula- 
tions, and adds the proviso “that the said Governor-Generalin Council | 
shall not have the power of making any laws or regulations, 
which shall repeal or in any way affect any provision of any Act passed 
in the then session of parliament or thereafter to be passed, in any wise 
affecting Her Majesty’s Indian territories, or the inhabitants thereof.” 
The Statute 24 &25 Viec, Ch, 104, which was passed “in the.same 
session as Ch. 67 and which authorized the creation of High 
Courts in India by Her Majesty’s Letters Patent was one 
whose provisions it was not competent.to the Indian legisla- 
ture, as ‘declared in S. 92 of 24 & 25 Vic. Ch 67, to affect. [245] 
But Parliament intended that the Higb Courts should in certain 
respects be subject to the legislative authority of the Governor- 
General in Council, and has in consequence provided by some sections 
of 24 & 25 Vic., Ch. 104, that the powers and authorities thereby con- 
ferred should be subject to the authority of the Indian legislature. S. 9 
enacts (1) that each of the High Courts shall have and exercise all such 
jurisdiction original and appellate and all such powers and authority 
for -and in relation to the administration of justice ’as Her Majesty | 
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may by such Letters Patent grant and direct ” and (2 that “ save: as 
by-such Letters Patent may-be otherwise directed and subject and 
without prejudice to the legislative powers in relation to the matters 
aforesaid of the Governor-General of India in Council, the High Court 
shall have and exercise all jurisdiction and every power and authority of 
the abolished Supreme and Sudder Courts. The Indiaz legislature had 
clearly no power to alter the provisions ‘of the first =lause of S. 9. 
Nor do we think, that it had any power to alter the provisions of the 
Letters Patent in so far as they grant and direct, juriediction original 
and appellate or powers and authority in relation to the 
administration of justice, notwithstanding the juegment of Couch 
©, J. concurred in by Phear J, in Queen v. Meares = to the contrary. 
We would only refer to the conclusive reasoning of Markby, J. in “In 
the matter of the Petition of Feda Hossein,2 to show that the 
provisions of the Letters Patent are as much provisions of the statute 
as if they had been contained in the statute 24 & 25 Vic., Ch. 104, and 
fall within the proviso in S. 22 of 24 & 25 Vic., Ch. €2, exempting the 
provisions of any statute passed in the same sessionss 24 & 25 Vie. 
Ch. 104, from the legislative authority of the Govarnor-General in 
Council. The latter part of S. 9 of 24 & 25 Vic., Gh. 104, evidently 
contemplates a subordination to the authority of the tovernor-General 

in Council. i r l 


Now what is the nature of the jurisdiction or power which Ql. 
12 of the Letters Patent confers. That clause emnowers the - High 
Court in the exercise of its ordinary original cizil jurisdiction to _ 
receive, try, and determine, suits of every descriptior. with the excep- 
tion that it shall not have such original jurisdiction in cases falling 
within the jurisdiction of the Small Cause Court & which the debt 
&e., sued for does not exceed one hundred Rupees. n [246] deciding 
the question ‘of the competency of the Indian legislature to affect 
this provision we have first to determine whether this is a jurisdiction 
conferred under the first part of S. 9 of 24 & 25 Vic, Ch. 104, or one 
merely inherited by the High Court from the abolisted Supreme Court 
under the 2nd clause of 8.9. We have next to detemine whether, if ` 
it be a power conferred under the first clause of S. 9 Clause 44 - of the 
Letters Patent which declares that all the provisions of the Letters 
Patent “ are subjected to the legislative powers of the Governor-General 
in Council and may in all respects be amended and altered-thereby ” 
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has ‘any validity,-so 28 to subjectit fo the legislative ‘control of the 
Governor-General in-Council. Woe have lastly to determine, whether ` 
in<case thé jurisdiction has been inherited from the abolished courts 
under the latter part of S.-9, ‘the fact that such jurisdiction has in some 
measare béen altered by the Letters Patent frees the unaltered portion 
of ‘the Jarisdiotion fromthe control of the Indian legislature. 


Cal 


“Tt seems to us, in the first place that if there was 4 jurisdiction 
possessed by. the abolished courts and it was in terms granted by 
the’ ‘Letters Patent to the High Court, it would possess jurisdiction 
not under the first part of S. 9 but under the 2nd part, for, it would 
be ‘unreasonable to hold’ that if the old jurisdiction of the abolished 
courts was in some respects modified by the Letters Patent it was 
subject to the legislative control of the Governor- General i in Council 
but not if the old jurisdiction was simply regr anted. This was the 
construction upheld by Markby, J.in In the matter of the peti tion 
of Feda Hossein. 1 The: “question in that case was whether the provi- 
sion in 8.5 of Act VI of. 1874, that where ‘there are concurrent decisions 
on facts, the case must in order to give a right of appeal to the Privy 
Council, involve some substantial question of law, is ultra vires of the 
power of the Indian legislature as being a curtailment of the jurisdic- 
tion given to the High Courts by the Letters Patent. 1865, clause 39. One 
of the reasons which induced Mr. Justice Markby to uphold the power of 
the Indian legislature was that clause 39 made no grant of any-new right 
or power but merely continued the old rules which uuder the Ond part 
of. S.-9 were subject to the authority of the Indian legislature. 
To, hold otherwise, that whatever jurisdiction is granted by the 
terms of the Letters Patent under the power conferred upon Her 
Majesty by S. 9 was outside the -scope of the Indian legislature 
[247] would land us in difficulties which ‘could not have been within 
the- -eontemplation of Parliament. Clause 10 empowers the High Court 
to, make rules and regulations regarding Advocates, Vakils,and ‘Attorneys. 
Clause 11 prescribes the local limits-of the ordinary original jurisdiction 
of the ə High Court, Clause 16 confers an appellate jurisdiction and directs 
that, the. High Courts shall: be a court of appeal from the Civil Courts 
of the Presidency of Madras and from all other courts subject to its: 
superintendence and shall exercise appellate jurisdiction in such cases 
as.are subject to appeal-to the High Court by virtue of any laws or re- 
gulations: now-in force. ` Clausel? confers on the High Court the-same 








2 i'i. (1876) I. Ù. R. 1 Cal. 481, °° 
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jurisdiction as to infants and -lunatics as‘ was vested’ in the. ‘Supreme: 
Court. Clause -18 confers similar powers with regard to the: insolyency- 
jurisdiction. Is it to be contended. that the jurisdicsions and. powers.. 
conferred by.all these.clauses fall-within the. first part.of S. 9 and. are, 
not subject to the legislative control of the- Ind:an Council ?..The: 
` Indian-. statute book would give a direct negative’ to this question. 
In the ‘case of Hmpress.v.: Burah. and Book ' Singh|. -seven: 
judges of the Calcutta High Court unanimously - upheld. the compe: 
-~ teney of- the Indian legislature ' to remove certain districts fron the 
. appellate jurisdiction. of the High Court. by- Act’ 22 of. 1869, notwith- 
standing the provisions of clause 16.of the Letters Patent ‘and. of. the 
first part of S. 9.of 24 & 25 Vic., Ch..104.. And this:decision was’ ap- 
proved of-by their lordships of the. Privy Counsil: ‘in a judgment 
delivered by Earl Selborne in the same case on appeal, I. I. R,'4' G, 
172. It appears to us therefore that i in so far as the pecuniary juris- 
diction conferred by the Letters Patent was also the jurisdigtion of the 
abolished courts, it would fall within the 2nd part cf 5. 9 and within 
the legislative control of the Governor- Gener alin ‘Council. Now under 
the Letters Patent of 1800 of the Supreme Court, iz had full power. and 
authority to hear and determine all suits and actions whatsoever against 
any subject, arising in territories subject to, or dependent upon, the 
Government of Madras. And by clause 12 of tha Letters. Patent of 
1865, this pecuniary jurisdiction is continued to ths High Court, with 
the limitation that’ in suits for the recovery of a debt or damage: not ox- 
ceeding i in amount Rs. 100, the High Court shall not have jurisdigtion, 
Tn this case therefore, there i ig no grant of a new jucisdiction, buts a mere 
regrant of the old jurisdiction with some ‘limitatica. It seems to 7 “Us 
‘that [248] this jurisdiction is subject to fhe “legislative” control of thie 
Governor-General in Couneil under the" 2nd pat of S. 9 ‘of i & 25 
Vie. Ch. 104. i Bee sea 


- ` 
rooe Pee ie iS 
~ r ee 


x © 
en ath 


‘Tf we assume, for the sake of sanrene ‘thatthe jinisdistion grant- 
_ed by clause 12 falls within the first -part of S. G, then we cannot, held l 
sharing with Couch. C. J. in Queen, y. Meares?’ the doubt as to the com- 
-petency. of the Queen to-subject’ by, clause 4+ the provisions of ‘the 
Letters Patent to the legislative control of ' the’ Governor- General in 
Council, a body. which was. invested with no such control by the forme 
of the statute, while the High Court. was clotbsd by the statute with 
such jurisdiction ‘as the Queen, not-any--other, might grant, by her 
Letters Patent. Agreeing with. the Privy Council! that: where-a subordi_ 
7 G8) DLR BCs. SB (1874) 14 Bon. L. 108 
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naté législature is clothed with plenary powers of legislation it may in 
particular cases delegate a portion of its legislative functions to another 
authority, we still think it opposed:to sound principle, notwithstanding. 
‘the seeming approval of the provisions of clause 44 by the Privy 
Council in Empress v. Burahi to hold that a delegation of power to a 
subordinate authority like the Queen, to do certain things within a 
limited scope, should entitle the authority to subject the exercise of | 
the power to the control of an independent agency. The proper rule 
is laid down in the decision in R. v. Darlington School, 2? which was, 
that wherea charter which founded a school empowered the Governors 
fo remove the master and also authorised them to make bye-laws, a 
bye-law ordaining that the master should not be removed unless sufiici- 
ent cause was exhibited against him in writing signed by the Governors 
and declared by them to be sufficient, was void. 


We have lastly to consider whether the limitation of the old juris- 
diction in some measure by the Letters Patent releases the unaltered 
portion from the legislative authority of the Governor-General in 
Council, Whatever may be said with regard to the competency of the . 
‘Indian legislature to affect the provision of the Letters Patent 

introduced therein-for the first time that the High Court shall 
not have jurisdiction to try suits for the recovery of a debt or. 
damage not exceeding Rs. 100 in value, we see no reason to doubt that 
the legislature could affect the old jurisdiction over all other suits, 
by limiting itfor example to all suits except suits for the recovery 
of debt or damage not exceeding Rs. 1,000 in value. This con- 
clusion follows also from a comparison of S. 11 of 24 & 25 Vic., 
[249] Ch. 104, which is worded in terms very similar to the 2nd part 
of S. 9, with clauses 19, 22, 30, 37 and 38 ofthe Letters Patent. S. 11 
of 24 & 25 Vie., Ch. 604 makes existing provisions of law applicable to ` 
the Supreme Court, applicable to the High Court so far as they may 
“be consistent with the provisions of the Act and the Letters Patent is- ` 
sued in pursuance thereof and subject to the legislative powers of the 
Governor-General of India in council. It has never been thought that 
` there was any limitation imposed by this section upon the power of the 
legislative council to legislate in respect of the matters referred to in 
this section. And notwithstanding the statement contained in clauses 
19, 30, 87 and 38 as to the law or equity applicable to the High Court 
in the exercise of its ordinary orginal civil jurisdiction, the criminal law 
in its criminal jurisdiction and the rules as to Civil and Criminal 
1 (1878) I. D. R. 4 0. 172. | 2 6 QB. 689 — 
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Procedure, the supreme legislative council in India kes always exercised 
the power of legislation in respect of these matters. It would’ indeed 
appear strange if the Indian legislature which cou curtail the ter- 
| ritorial -jurisdiction of the High Court to any extert, and could alter 
the law applicable to its original or appellate jurictiction should not 
be competent to raise the minimum limit of its pectmiary jurisdiction. 


CRITICAL NOTES. 


HAJI ABDUL RAHMAN v. HAJI NOOR ¥ MAHOMED, 
I. L. R. 16 B. 141. l 


Validity of tender of part of a Hani: —In our Notes of indian 
cases in the last number of this journal, we had -oceasion to notice 
the decision of Telang, J. in the case of Abdi Rahman v. Hajt 
Noor Mahomed. The learned judge held ‘that vhere a debtor ten- 
ders to the creditor part .of the debt due to him, in-the belief, that 
it is the whole amount due, the tender is good ix law, and if the 
creditor refuses to receive the amount, he will” not be entitled 
to recover interest on that portion, but only on the remainder. We 
observed in our notes that some of the cases relied on by the 
learned judge seemed to’ support his conclusion, but a fuller ex- 
amination of the question leads “us to entertain sonsiderable doubt 
as to its correctness. It is indeed doubtful whether the learned 
judge himself really thought that his view was ic accordance with 
the English law, for he observes, after citing a passage from the 
[250] judgment of Wilde, C. J. in Dixon v. Clarke,2 -against the validity 
of the tender of part ofa debt, and referring to other authorities in the 
same line, “ The rule in England seems therefoz2 to be well es- 
tablished.” In a subsequent portion of his judgmeré, however, he in- 
vokes,certain English decisions in favour of his owr view. We shall 
presently examine these, but before doing so, it is advisable to state 
the recognized principles of law, on which the decisions of the point 
must really depend. 


The basis of the rule that a tender of a debt “ bars any claim for 
subsequent damages or interest, for not paying or ior detaining the 
debt, and for the costs of the suit” is very clearly, seated by Wilde, C. 
J. delivering the judgment of the Court of Commor Pleas in Dixon y. 
Clarke, 2 “In actions of debt and assumpsit, the principle of the plea 
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of: tender in 'our apprehension is, that. the-défendant has been always 
ready. to -perform entirely the contract on which the action is 
founded, and that he: did-perform if, so: far as he was able,- by 
tendering. the ‘requisite money, the ‘plaintiff himself ` precluding ‘'a 
complete-performance, by refusing to” receive it; and as, in ordinary 
cases, the debt is- not: discharged by: such tender. and refusal; the 
plea must not only go on to allege that the defendant is still ready, 
but must be accompanied by a “profert in curiam, of the money ten- 
dered.’ If the defendant can maintain this plea, although. he will not 
thereby. bar the, debt ere „yob he will answer the action, in the sense 
that he will recover judgment for his costs of defence against the 
plaintiff—in which respect, the plea of tender is essentially different 
from that of payment of money into court.” So in Cotton v. ‘Godwin,1 
Parke, B . Bays, “The principle of the plea of tender ` is that 
the ‘defendant has — performed, so far as he could perform, his 
part of the contract, by” being” always řeady to’ pay the  débt 
and actually offering - to do it” =- Oh this principle, we submit 
ib is tolerably clear that ` a tender `of part of a débt is invalid 
and cannot entitle the debtòr to claim ‘exemption from `the 
payment of subsequent damages and costs with respect to the 
portion tendered, for it can hardly be disputed that where an 
obligation on.a contract is entire” and indivisible, whether the 
obligation be to pay a sum of money, or to deliver goods, or tio do 
D „piece of work, or of any - other character, the promisee cannot be 
compelled to` accept performance of a part only of the obligation ; see 
[251] Chitty on Contracts, pp. 718,°719. It being necessary for’ 2 
valid tender that the debtor should be ready and offer to discharge the 
obligation cast on him; this requisite is not satisfied by his offering to 
discharge part of an indivisible obligation. Pothier says (Obligations—— 
Vol. I., IIL., art. VII, p. 540). “The offer must be'of the emtire sum, 
unless a liberty i is expressly given of paying by instalments ; otherwise, 
‘the debtor, who i is not obliged to receive his debt by parts, is nob placed - 
en demeure;” see also Parsons on Contracts to the same effect, Vol. II., 

pp. 774 and 775. In a foot- note at p. 774 of the last mentioned work, 
the learned author quotes a case Boyden v. Moore, 5 Mass, 365, where 
the deféndant paid into court what she supposed justly due and: ‘costs 
up to date, but the amount turned out to be too little by 41 cents, and . 
the presiding judge auctor the omy that if they thought the deficiency 
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a mere trifle they might -find a” verdict for: the defendant. -The 
verdict Was ‘get aside on the ground of misdirection.’ Parsons:C. J. 
observed, “Itis a well known ‘rule that the dezendant - ‘must take 
care, ‘at his peril, to tender enough, and‘if he does not, and ‘if the 
plaintiff replies that there is more due than is tendsred, which is ‘tra- 
versed, the-issue will be against the defendant and it will be the 
duty of the jury to assess for the plaintiff the sum .dzae onthe promise, 
and if it be not covered by the m~vey tendered;. he will. have judgment 
for'the balance. . . <.. .. ifthe défendant, intended to tender 
as much money as the plaintiff could claim, but-maie a mistake in her 
calculation, she must suffer for-her own mistake, ard. not the plaintiff, 
although the injury to him may be very small, anc such as most. men 
would disregard.” .The particular case was one of nayment intc court, 
and not of tender before the commencement ‘of ‘tke -action, but the 
principle applicable is the same, and’on- that-view the learned judge 
proceeded. See also Williams’ Saunders Vol. I, p. =4 (n) 1. andChitty 
‘ on Contracts, p. 787. -The same rule obtains in eqaity with regard to 
costs in cases of tender, either before action or afier the commence- 
ment of it. ` See Daniell’s Chancery Practice, Vol: II, pp. 1187-8, and 
the cases ‘noticed therein.’ “ A tender to'be effectzve must be of the 
whole sum due, and, as has been stated, of the’ cosis, -if any have been 
incurred ; and if a tender is refused, and it afterwazds appears that the 


sum actually due exceeds the amount tendered, thé defendant will not a 


be exempted from costs.” So as between mortgagor and mortgagee ` to 
stop.the running of interest, besides principle, interest and costs, the 
expenses [282] which ‘the mortgagee, may property have -incurred in 
his character as mortgagee, and the sum he may kave laid out in res- 
pect. of the estate” must be tendered bythe mortgagor. (Spencer’s 
Hqguitable Jurisdiction, Vol. II, p. 653). - The sam="principle has ‘been 
adopted here in the transfer of Property Act, Ss: 73, Cl. (i), 83, 84; and 
the. Madras High Court. (Collins ©. J.) and Wilkinson J, decided in 
Appeal Suit No: 3 of 1891 that where a mortgagor deposits in: court 
the: amount-of the mortgage; ‘but not the value of the improvements due 
to the mortgagee, he is not-entitled to the mesne profits of the mortgag- 
ed. property from: the date of the deposit.: The. mortgagee, they held, 
was. not bound to surrender the property-until the-whole, amount- due, 
to. him was tendered, -which-included the--value.. ce the improvements 
effected by the mortgagee. “These rules will not | ag course apply when 
a debtor is indebted i in “divers distinct sums ọf maney ș in ‘whioh case 
he may make a tender of anyone of - these sume, provided he states 
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upon what account the tender is made, see Hardingham v. Allen, 1 
Strong v. Harvey, 2 James v. Vane. 3 But when the obligation is in- 
divisible the decisions uniformly adhere to the principle above stated and 
maintainthat avalid plea of tender “cdnonly be satisfied by alleging a 
tender of the whole sum due under the contract, for that a tender of a 
part of it only is no averment that the defendant performed the whole 
contract so far as the plaintiff would allow.” Dizon v. Clarke, Cotton 
vy. Godwin, ® Searles v, Sadgroe, 6 Hesketh v. Fawcett, T and other 
cases. Now this principle of the creditor’s right to insist on the perform- 
ance of the whole of an entire contract is not, so far as we can see, 
accepted by Mr. Justice Telang. After observing that the rule is a well 
established one in England, he says “ one cannot however help feeling | 
that it is hardly just to a defendant to charge him with interest on the 
entire debt in such a case,” (ż.e., where part of the debt was tendered), 
‘but the learned judge enunciates no principle on which an 
obligation to accept performance of part ‘of an indivisible contract 
is to be based, or the limits of such an invasion of the “ well- 
established” rule. It is not clear that Telang J, would sanction 
such a plea of tender, where the debtor knew that the amount was 
only part of the debt, though the passage we have just cited, 
might be taken to show he might be willing to go that length, 
ifthe occasion arose for doing so. He seems for the present to 
[253] be satisfied with resting his decision in the case under notice on 
a more limited ground, viz, that where a debtor makes a tender of a 
sum, which he believes to be the full amount due, the tender is 
valid. We confess that we find it difficult to understand how the 
debtor's mistaken belief can excuse the nonperformance of what he is 
otherwise obliged to perform, or fay a duty on the creditor of accepting 
. a part only of an indivisible debt. Why should the debtor’s belief be 
entitled to greater consideration than the creditor’s? How is the latter 
to judge whether the debtor honestly believes that only a smaller sum 
than the real amount is due? What justification is there for throw- 
ing on him the burden of forming. a judgment as to ‘his ‘debtor's 
belief? And supposing the debtor subsequently discovers his pre- 
vious calculation fo be incorrect, and tenders a further sum, but 
still insufficient to cover the whole debt, is the creditor again bound 
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to decide:-whether this new-belief of his debtori ‘is honest or not, 

and accordingly accept or. reject the fresh tender ? How often is 
he obliged to doso? The learned judge's sympathies for debtors in 
difficulties must, we think, haye misled him.) 'But we have to 
remember that it would often be a great hardship to creditors to. 
be compelled to receive their debts piecemeal./' They will often be 
unable to invest their money properly iu such. ogåbs. In the case of 
mortgages a mortgagee is-not bound to receive his money after the 
expiration of the date fixed for payment without reasonable notice. 

Mr. Justice Telang claims that some eases cases support: him 
to the extent of the limited rule laid down by - him. Let us examine 
these cases briefly, and see how far they bear out the proposition of the 
learned judge. The cases principally relied on by him are Bowen v. 
Owent, and Bull v. Parker?. His lordship rofels also to Henwood v. 
Oliver,3 Eckstein v. Reynolds’. With great respect, we may observe that 
there is one important mistake in the learned judge’ s reading of all these 
decisions. He ignores the fact that ‘the question, | ‘and the only one, that 
was decided in these cases was whether the tender. pleaded i in eachof them 
was a conditional or an absolute one. We shall explain ourselves in a very 
few words. According to the decisions in England,’ and perhaps in India 
_ also, [254] tender of asum, accompanied with a, statement that the cre- 
ditor should accept it in full satisfaction of the amount due to him, isa 
conditional tender, as the creditor is thereby held to be not in a posi- 
tion to accept the tender, without precluding hiinself from contending 
in the future that the amount tendered was less | ‘than the whole sum 
due to him, and that he is entitled to recover a balance. The tender is 
treated as invalid because conditional, even when the debtor i is right in 
supposing that it covers the whole debt, for even than it is held that he 
has no right to insist upon the creditor making an implied declaration 
that nothing more is due to him. The question i in all the cases refer- 

red to by Telang J. was, whether the mode, in| which the tender was 
made, made it conditional and fell within this irule. 


The earliest of these cases WAS Bhstein v. Reynolds.5 Here | 
the defendant had tendered to the plaintiff £8 in settlement 
of plaintiff's account. The finding was ithat a. larger amount 
was not due. There could therefore be no iquestion of a tender of 
part of adebt. But the plaintiff contended that a tender Ýn settle- 
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ment of his | account was a conditional tender and therefore not 
valid as the’ acceptance of it would preclude him from claiming 
more. The court disagréed with this contention, observing that a mere 
statement by the debtor that ib was in settlement of thé creditor’s ac- 
count would not make: it conditional. The question therefore was 
merely what words were’ enough: to make the tendér-conditional. In 
Henwood v. Oliver 1 the'tender was made with a statement that the 
4mount tendeved was all that was due ; this it was contended: made the 
tender conditional, The Court of Queen’s Bench said, no. Denman 
C. J. observed “I do not see why a statement by him. of what he con- 
siders the amount due should conclude the plaintiff from enforcing a 
further claim.” Patteson, J. said “ I cannot understand why because a` 
defendant accompanies his offer with a statement'This is what I owe,” 
the plaintiff is precluded from enforcing a further claim.” His Lord- 
ship dissented from Sutton v. Hawkins 2, where a tender accompanied 
by a statement that that was all that was due was construed by 
Baron Alderson, to be conditional. It does not appear from the 
report whether in Henwood. v. Oliver! the amount of the tender was 
in fact-less than that of the entire debt, but it is perfectly clear that 
the only point that was considered and decided was whether the 
[255] tender was absolute or conditional. All that was decided was 
that while the debtor cannot, in making a tender, insist upon the 
creditor admitting that it would discharge the whole debt though in 
reality it might do so, he is not prevented from expressing his own 
opinion that it was the whole debt, if he unconditionally offer to pay 
the amount to the creditor. The next case to be considered is Bull v. 
Parker.'3. Hore also the tender was in much the same terms as in 
Henwood v. Oliver, 1 on which indeed the decision was principally based. 
The mount tendered was in this case as a matter of fact, less than the 
entire debt, but no objection was raised to the validity of the tender on 
that score, but only on the ground of its being conditional. There is 
not a trace in the arguments of counsel of the contention that the tender 
was bad in law, because it was of part of an indivisible debt, nor is the 
‘question considered in the judgment. Whether the point was not 
taken in the case hecause the debt in the case was not indivisible, 
we do not know; but it is beyond a doubt that the decision in the case 
was confined to the single question whether the tender was conditional 
‘or nob. Whiteman, J. said | Tt was s objected by the plaintiff that 
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the tender. proved by the defendant was “conditional = therefore 
insufficient, ” 12 L. J. Q. B. p. 93 at p. 94. In Boven v. Owen 1 Cole- 
ridge, J. said “ The only question is whether the terms of the letter 
were such as to impose a condition.on the party accepting the money 
accompanied by the letter. "Whiteman J. -observec. “I consider this 
as not being a condition, and I can only give the same reason for my 
opinion as induced me to decide the case of Bull v Parker?. I decided 
that case on the authority of Henwood v. Oliver. If.........the defend- . 
ant when he paid the money had called it part of she amount of the 
plaintifi’s bill, he would thereby have admitted thet more was due, and 
the effect of the tender would have been defeated. ' That is to say, if 
the defendant himself admitted the tender to covez only a portion of 
the debt the creditor would be absolved from the daty of seeing whether 
it was the whole of the debt, and this we apprehend would be the 
case, even if as a fact the debtor was mistaken and. the amount fend- 

ered was really the whole of the debt. But if the defendant tenders it 
as the whole of what is dub, the creditor i is bound i ño receive it, if the 
tender in reality is of the whole debt, and cannot refuse it on the ground 
that the tender is conditional. Erle J.,said, ‘the party who tenders monėy 
has a [256] right to exclude any presumption aga:nst himself that what 
he pays:is not the whole of all that is due” and the learned judge 
held that a statement that the sum tendered is tas whole amount ‘due 
merely: serves this purpose, and does not require she creditor to admit 
that no more is due. We submit that none of these can be regarded . 
as authority for ‘the position that tender of part- of a debt is valid. 

Only in one case Bull v. Parker 2 was the tender in fact less than the 
debt, and even there the question of its invalidity on that ground was 
not raised or discussed. Mr. Justice Telang says “nor is the circum- 
stance material that the jury in that case (z.e., Bowen v. Owen!) found: 
no more was due than was tendered.’ Surely t was not immaterial 
that the tender covered the whole debt, for it-excluded any question 
regarding the validity of a partial tender. _ Eis lordship continues, 
1 The court deals with the question independently of that circum- 
stance and in Bull v. Parker? which the court approves. the - amount 
tendered was less than what was found due.” But with what question 
was‘ the court dealing? So far as-can be seen fran: the report, only with 
the question of a tender made in a- certain-form being conditional or 
otherwise.. We repeat that after careful examiration we fail to see how 
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these cases can be utilised to support the learned judge's conclusion. His 
lordship had besides the English cases, one Indian case to get over. It is 
quoted as Watson £ Co.v. Dhonendra Chunder, Mookerj eel i in the report. 
This seems to be a reporter's mistake for that case does not bear on the `, 
question of tender. The reference ought, to be to Chunder Caunt 
Mookerjee v. Jodoonath Khan?. There the defendants on account of the 
price due for goods sold to them, tendered] a smaller sum than was 
`- claimed, they being of opinion’ that the amount tendered was the whole 
debt due. The tender was not accepted. Kennedy J, held that the 
tender being “ a tender of part of an entire debt is bad.” On appeal 
Garth C. J. observed, “ We think the tender of Rs. 1043-5 was made 
in such a way that the plaintiffs could not accept the sum tendered 
without giving up the remainder of their claim ” że., his lordship held 
the tender bad for another reason, viz., as being conditional. Mr. Justice 
Telang says of this case that itis not clear it was not.a case of a 
tender of only part of what was admittedly due. Far from this being 
so, the defendant contended that the tender covered the whole debt, see 
p. 469 and the decision in appeal-expressly proceeds on that very ground. 


[257] It-is-true no doubt the courts in England are possibly a 
little too strictin their inquiry into the validity of a‘ tender, and we 
think with Mr. Justice Telang ‘that some of. the developments of the 
law of tender are neither in accordance with justice, nor demanded by 
the principle of the ‘doctrine. - We think where a promise is not per- 
formed on the day fixed, but the defendant tenders subsequently the 
full amount due up to then, including damages, and the latter are mere 
matter of computation, the tender may be held to be valid, and in this 
view Cotton v. Godwin.8 must be held to have gone too far. The Court 
of Chancery, as we have already pointed out, acts on this principle in 
_ the matter of costs in cases of tender, see Daniell’s Chancery Practice, 

Vol. II. p. 1187-8. And we see no reason why because there was a 
previous demand by the creditor and non-performance by the debtor, a 
subsequent tender of all that is due up to that date should not be held 
valid. Also, in determining what makes a tender conditional, 
perhaps, the courts were, if they are not still, a little too 
strict. It is not quite clear why ifthe debtor tenders the whole 
amount due, he should not be entitled to call upon the creditor 
to accept it as the whole of his debt. The general principle is, clear that 
eee ee 
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the debtor cannot impose on the creditor in making the tender a con- 
dition that he is not entitled to impose. The difficalty arises in its 
application. Of late the courts have begun to relax their severity 
towards the debtor in this respect. Thus demanding a receipt was 
held to vitiate the tender formerly, but this view fas been recently 
questioned ‘in Bevan v. Rees!. The Indian courts are not bound to 
adopt intact the rules laid down in the English cases and we agree with 
_ Telang J. that these rules are sometimes unjust. Bat we submit that 
it would be going too far and erring on the other sid= to lay down that 
a tender of part of an indivisible debt is good. Z5 violates a well- 
established principle of law, and introduces a rule which eyen when 
restricted to cases where the debtor honestly belie~es the tender to be 
of the whole debt, is vague and unworkable and cverlooks in a great 
degree the rights and interests of creditors. 


i t 


[258] NOTES OF INDIAN CASES. 


Muhammad Zahur v.Cheda Lal, I. L. R, 143, 141, Straight and 
Knog JJ. following the decision in Vesudeva. ‘Shankog v. Naraina Pai, 
I. L. R, 2 M, 356, held that an agreement between she parties to à suit 
that it should be disposed of in one way or the other as certain state- 
ments were contained or notin a document to be produced by a witnes 
was not an adjustment under $S. 375, Civil Procédure Code and that it 
‘ was not conclusive as to the result of the suit uncer 8.11 of The Oaths 
Act. Now, it seems to us that there was no questien i in the case as to 
the meaning of S. 11 of The Oaths’ Act as in Vesicieva Shanbog’s case, 
or there was no agreement ds to the disposal of the suit according to 
evidence given upon oath. We, however, agree that there was no ad- 
justment, for to constitutean adjustment “ the parties should agree 
upon some terms respecting the subject-matter of the suit which are 
capable of being embodied in a decree whereby th: guit would be dis- 
posed of.” See Konnapalen Uthachadayan Haze v. Perota Meloden 
Raman Nambiar, 2 Ss. 8to 11 of The Oaths Act have been held 
inapplicable to criminal proceedings, Queen Empress v.Muraji Gokuldas8 
sound construction that, even in civil nr the evidence is con- 
clusive only upon the matter stated. 


Kadir Bakhsh v. Bhawani Prasad, I. L. R, 14 A, 145. In the 
course of their judgments in this case, Edge C.J and Straight J. makes 


1. (1839) 5 M. & W. 806. - ` 2. (1869) - M. H. C. R. 422. 
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some strong observations that in construing a Statute no reference should 

be made to the statement:of objects and reasons or to the report of a 
select committee or to the debates of the legislature. Ib seems to us 
that the rule here laid down is too rigid. ~ Of course where the langu- 
age of the Statute is unambiguous it ought to be followed. Itis in 
questions involving great perplexity that learned judges sometimes 
travel beyond the four corners of the Statute for light, and seek it in 
the objects and reasons or in the debates of the legislature. See the 
cases cited in argument in Queen Empress v. Fischeri The Lord 
Chancellor in’ Hebbert v. Purchas referred to the’ Lords’ Journals and 
the Commons’ Journals at page 648 in construing the Act of Uniformity. 
But great caution has to be exercised in referring to the statement of 
objects and reasons, debates, &c., for itis difficult to gathe the 
intention of the legislature from the remarks of individual members. 


Gaya Prasad v. Baij Nath, I. L. R, 14 A, 176. In this case Hdge 
C. J. and Tyrrell J: held that where land had been let for a term and the 
tenant by an invalid assignment put a stranger into possession for the 
remainder of the term, the landlord could maintain an action against 
[259] the person in possession for damages for use and occupation. 
We doubt the correctness of this decision.. In Woodfall’s Landlord 
and Tenant p. 537 itis stated “ To entitle a main to this compensation 
there must have been some tenancy express or implied between the 
plaintiff and the defendant during the period in respect whereof the ) 
compensation is claimed and it is not enough that the plaintiff was 
really entitled to the property.” Again at p. 544, “ The landlord 
should sue the original tenant aud not another person who has entered 
into possession during the continuance of the lease.” The original 
tenant, the Company in this case, or the liquidator, can maintain an 
action for use and occupation against the person let into possession 
under the invalid assignment. In Hyde v, Moakes, 2 Park J. held 
that the landlord could not recover for use and occupation against a 
person in possession (who had paid rent for some years) sued as assignee 
of a lease where the assignment was not proved. 


Udit Singh v. Kashi Ram I. L. R, 14 A, 185. It is laid down by 
thé Full Bench of the Allahabad High Court that a tenant cannot has 
against his landlord acquire by prescription an easement of way in 
favour of the Jand occupied by him as tenant over other land belonging 
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to the landlord. Thera is considerable authority’ for this proposi- 
tion both in- India and in England, see the obsarvations of the 
judges in Kesavd Pillai v. Péddu Reddi, 1 and Kristna. Ayyan v. 
Venkatachella Mudali, 2 see also Warburton v. Parke? Russul v. Har- 
ford, * Large-v. Pitti. 5 But it seems tous that having regard to the 
use of the word ‘occupier’ in S 4, of the Easements Act, a permanent . 
tenant may acquire by prescription an easement as of right over other 
land of his landlord.: We must confess also that the reasoning on which 
a tenant is said to be incapable of acquiring an easement by pres- 
cription over other land of his landlord does not commend itself tio us. 
If the term of the lease is longer . than the period required for 
acquisition by prescription why should not the tenant acquire the 
easement ? — 


Muhammad Hasain « v. ii Chand, I. T. R. 14 `, 190. Edgë C.J. 
and Tyrrell J. hold in this’ case that- where the interest of a Hindu 
father in ancestral property is sold in execution of a money decree, the 
gale i is of the father’s share and interest ‘only, unless something appears 
to the contrary. This seems opposed to the latest deciions-of the Privy 
Council. We do not think that S, 237, Civil Procedure Code affects 
the liability of the entire estate to be sold any more shan the words, 
right, title and interest, in the Céde of 1859, Unless there i is any thing 
to the contrar y, the pr esumptioh is that the whole dssposable interest 
of the father is sold. See I. L. R. e C. 584. 


: - [260] -Decki Nandan Rai v. Tapesri Lal, L L. R, 14 A, 201. 
. We quite agree wiih the Full bench of the Allahabac High Court that 
no appeal lies against an order under S. 293 against a defalting pur- 
chaser to make good-the loss occasioned by the resaie. It appears: to 
us that the Calcutta High Court has been misled by the language of ` 
the sectlon that-the order might be executed accordirs to the rules for - 

enforcing a decree for money. Even in Calcutta the correctness of the 
| decisions in Sree Narain Mitter yv. Mahatab-Chand, © Sooraj Baksh 
Singh v. Sreekrishen Doss,tand Joobraj Singh v. Gour Buksh Lall,8 was 
doubted in 20 W. R.. 397 and in Ramdhain Sahat E Rajrani Koer?, 
A similar provision in §, 223 as to the execution of an order for costs 








1. (1868) 1M. H. O. R. 258 ' 5, Peake 152. 

3. (1978)7 M. H. GR 960. 6. ` (1865) 8 W. È. 8. 

8. 2A& N. 6t. - 7. (1866) 6 W. E. mis 126. 
4. (1866) È. R. 2 Eq. 507: 8. (1867) 7 W. B. 110. 


9. (1881}I.-L: R.T C,-88%, l pn 


- wn ewe e 


256: THE MADRAS LAW: JOURNAL. = VOL.. H 


has -never been ‘understood to confer a right of appeal. ‘There is no 
question between the parties to the suit or their representatives relating 
to the execution of a decree, and consequently no right of appeal. 


Reference under Stamp Act, I. L. R, 15 M, 164. There is no 
law which people attempt more strenuously to evade than the law re- 
‘lating to stamp duty; and there is perhaps no occasion which offers 
greater temptation for such evation amongst certain classes of people as 
that of a partition of property. All kinds of attempts are made, but the 
most common expedient is that of executing mutual releases and receipts. 
But the Madras High Courtarenot inclined to countenance such devices. 
Seven brothers who wanted to effect a division of their common pro- 
perty adopted the short method of each executing a receipt to the 
others for the share alloted to him at the partition and acknowledging 
therein his liability for a seventh share of the family debts.’ Three 
such documents were produced, one of which in addition to the pro- 
visions already stated contained also a clause of release. The Board of 
Revenue referred to the High-Court the question whether all the seven 
documents could be looked at to determine the real nature of the 
transaction, and what was to be done with reference to the fact that 
only three of the documents were produced in the case. The High 
Court do not say whether all could bé looked at or not, and they treat 
each: of the documents as a document of partition. With regard to the 
stamp-payable on each, they say it ought to be calculated on the 
amount received by each respectively, although in cases of ine 
struments of partition, the stamp is to be calculated on the total value 
of the property divided, Art 37 of the Schedule. We apprehend i in such 
œ case it would not be wrong to look at all the so-called receipts or 
such of them as are produced, in order to understand the substantial 
nature of the transaction. We think S. 6 is in favour of this view, 
although an instrument of partitfon i is not mentioned therein, sea S. 94 
& 34, Vie., Ch. 97, Board’s Proceedings, 14th November 1879, No. 3175, . 
[261] 14th March 1881, No. 435, seo, however, I. L. R, 7 M, 385. 
But we confess to some difficulty in understanding how each can be 
- regarded as a distinct partition-deed. We must however say that if we 
regard all as constituting one document of partition and try to apply 
the principle of S. 6, it would not be easy to say which is to be regard- 
ed as the principal instrument. .The decision is probably right though, 
` we have a right to expect some sort of a statement of the principles on 
which it proceeds. An earlier case, reported at I. L. R. 12°M, 198. was 
- disposed of in the same summary manner. 
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-- Manayikraman v. Unniappan, I. L. R, 15 M. 170. Muthusam 
Awar and Parker, JJ. held in this case that when a decree is appealed 
against, and the Appellate Court hears and ‘decides the appeal, the 
decree of the appellate court supersedes the original cecree and is the 
only decree in the case capable of execution. A dfferent view was 
held by the court in Sundara v. Subbanna,1 which was doubted by 
Muthusami Aiyar and Parker, JJ.in Chathappan v. Pydel Nambiar. 2 
This view of the Madras High Court is in agreement with that taken. 
by the Calcutta and Allahabad High Courts and is. spparently correct, 
though we doubt whether the authority of the Exivy Council was 
rightly invoked in its favour. The observation of tLeir Lordships in 
Kisto kinker v. Burroda Caunt,2 seems on the contrary, to show that in 
some cases, the decree of the original courti may nos be superseded by 
the appellate decree. 


The learned judges in the case under notice were nclined to disagree 
with the other High Courts in holding that when < decree allowing a . 
certain time for the doing of a certain act is merely confirmed by the 
Appellate Court, the time allowed should be comput=d from the date of 
the decree in appeal. We think the Madras Court is-ight. If the effect 
of the confirmation of the first court’s decree and t%e dismissal of the 
appeal is to convert that decree into the decree of tae Appellate Court, 
- it is inconsistent to say that by such decree the tme allowed can be 
extended. Suppose a decree of the 1st July allowed sme up to the 31st 
August for the payment of a sum of money. It wotld.be impossible in 
this case to argue that the decree in appeal passed subsequently ‘could 
by merely confirming the decree of the first court extend the time. It 
can make no difference that the time allowed is two months instead of 
„up to 31st August. West J perceived the difficulty in Daulat v. Bhukan- 

das Manekchand and rested his decision partly on ths ground -that there 
was evidence in the particular case that the cours intended the time 
allowed should be computed from the date of the arpellate decree. The 
Madras Court says that it is the daty of the Appellate Sourtinredemption 
[262] suits to fix a period for the payment of the mortgage-debt from 
the date of its own decree. But how could it besaid to be wrong in 
merely confirming the first court’s decision, wher no application ig 
made for the extension of the period fixed by the first court. 


Samayya v: Nagalingam, I. L. R,-15 M, 174° The Geia 
of this decision seems. to us to k be open to question. The question was 
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whether a usufructuary mortgages who is dispossessed of the mortgaged 
property and.consequently obtains the rightto sue for the mortgage 
money under 8. 68, of the Transfer of Property Act, can also ask for a 
sale of the mortgaged property. Ordinarily a usufructuary mortgagee 
is not entitled to do so, and ordinarily he is not entitled also to sue for 
the mortgage money, see S. 58 (d). Now if a usufructuary mortgagee 
covenants also the amount of the debt, according to the learned judges’ 
view, the mortgagee is not on that account entitled to asale; but does 
not such a covenant make the mortgage a combination of the simple 
and usufructuary kind of mortgages, an anomalous mortgage under 
5. 98 of the Act? We think it does, and we also think he would be 
entitled to ask for sale under S. 67. Ifa covenant on the mortgagee’s 
part to pay the mortgage money gives a right to sell, will the right to 
obtain payment of the amount under Cl. (b) or (c) of S. 68 have the same 
effect. [fit will not, suppose the mortgagee suing for the amount obtains 
a decree, and the mortgagor has no property except the mortgaged es- 
tate, how is the decree amount to be realised ? If he seek to attach and 
sell the security, will not S. 99 be in his way ? He cannot comply with 
the requirements of that section because he has no right to bring the 
properties to sale. According to this decision, the right to sue becomes 
practially useless in such cases. We think Ss. 67 and ,68 ought to be 
construed in a way that will obviate such a difficulty. 


Muttakke v. Thimmappa, I.L. R, 15 M, 186. Article 127 of the 
Limitation Act was applied by Collins C. J. and Wilkinson, J. to a suit 
by certain members of an Alyasantana family, to establish their right to 
joint enjoyment of the alleged family property along with the defend- 
ants. The decision though a novel one is in accordance with the 
wording of the article. It was held applicable by the Calcutta High 
Court to a guit for declaration of right to enjoy a share of the income 
of the family property—see Mitra on Limitation, p. 638. 


Arunachellam v. Arunachellam, I.. L. R, 15 M. 203. This deci- 
sion is an instance of blundering legislation. There was a conflict of 
decisions with reference to the scope of 8. 253 of the Civil Procedure 
Code, the point of disagreement being whether a surety liable for the 
performance of an appellate decree for payment of costs can be proceeded 
. [263] against in execution without resorting to fresh suit, vide S. 5838. 
It was conceded by all that the principle applicable was the same, 
whether the case was one of security for the payment of costs or for 
the performance of an appellate decree. The legislature adopted the 
yiew of the Madras Court and of the majority of the Allahabad Cour§ 
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that the surety could be held liable without a fresh suit. The defect 
was remedied by the amending Act VII, of 1888, and ‘8. 610 amended. 
S. 608, which relates to security, for the porformanss of the order of 
the Privy Council was forgotten. The result is that: according to tha 
rules of interpretation, it is difficult to hold that the principle of S. 253, 
applies in cages not comprised i in S. 610, because the- courts are against 
treating anything ‘in legislative enactments . as- purplusage. Such 
mistakes would be impossible if our law makers carsd at all to study 
the existing law. : a / 


' Nagamuthu v. Savarimuthn, I. L. R, 15 M, oss. Shephard and 
Wilkinson,JJ. laid down in “this case that S.244, is now applicable where 
one of the parties between whom a question arises: ‘33 not a party to 
the decree, though he might originally have been a Darty to the suit. 
The same view was held in Gourkishen Chowdhry v v. "Mahomed Hosain 
Chowdhry 1. 


NOTES OF ENGLISH CASES.: 


Rogers v. Whiteley, A.C. 118. A garnishee order which attach- 
ed all debts owing by the garnishee to ‘the judgmentSebtor was served 
on the garnishee who held as banker monies belonging to the judgment- 
debtor exceeding the amount of the judgment- -de3t. In an action 
by the judgment- -dəbtor against the garnishee for tae latter’s refusal. 
to honour cheques drawn by the former on the balance over and above 
the amount of the judgment-debt: held by Lords “Aalsbury, Watson, 
Macnaghten, Morris, Field and Hannen that an orda made in these 
terms attached the whole of the monies and that no action lay against 
the garnishee for dishonouring the cheques. 


Obiter : per Lords Watson, Morris and Hannen, that the operation 
of such an order may be restricted by the court to sach an amount, of 
the debts" owing by the garnishee as will satisfy the judgment- debt. 


Ooregum Gold - Mining Company of Indiz ` D Roper, Wall-. 
~ roth v. Roper, 1862, A. O. 125. A company limiteT'by shares, formed 
and registered under the Act of 1852 has no power to issue shares as 
fully paid up, for a money. consideration less than thair nominal value. 

[264] Where a company being in want of mor=y and,the original 


shares, “being at a discount, the directors in accordan=e with duly passed 
resolutions, issued ee sharesof 18 each wish 15s. credited ac 








1. 44878) 2 30 W. R, 191. 


h 
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paid leaving a liability of only 5s. per share, in an action by an ordinary 
shareholder to test the validity of the issue, held that reading the 
Companies Acts of 1862 and 1867 (S. 25) together, the issue was 
. beyond the powers of the Company and that the preference shares, so 
far as the same were held by original allottees, were held subject to 
the lability of the holder to pay to the Company in cash the full 
amount unpaid on the shares 


Obiter: per Lorda Herschell and Watson, it is competent to the 
original shareholders to resolve that no call should be made upon the 
new shares except in liquidation, ‘and then only for the purpose of pay- 
ing debts and expenses of liquidation. 


| Tennant v. Smith, 1892, A.C.150. Aa agent for a n bank was bound - 

‘as part of his ‘duty to occupy the bank house but was not entitled 
to sublet it or use it for other than bank: business, and in the event of 
his ceasing to hold his office, he was under obligation to quit the 
premises forthwith. Held, that in estimating the agent’s total income 
from all sources, the yearly value of his privilege of free, residence 
could not be brought into account. ) = 


Archer’s case, 1892, 1 Ch, 322. A promoter of a company induced 
Archer to become a director of it by agreeing with him to buy at par 
whenever Archer should retire, the shares which he had to take to be 
qualified for a directorship. This agreement was not disclosed to the 
company by the director. Archer retired after a year and according to 
the agreement, the promoter bought the shares at par though they were 
then worth nothing. Held that the liquidator of the company at the 
winding up was entitled to receive from Archer under S. 10, Companies 
Act, 1890, and 8.165 Companies’ Act, 1862, the amount paid to him by 
the promoter for the shares with interest. 


Adams v. Adams, 1892, 1 Ch, 369. One Adams by his will gave 
certain annuities to his son out of an estate, and the remainder thereof 
in fee to his unborn sons, and provided that if the annuitant should 
attemps to meddle with, or interfere in, the management of the estate by . 
trustees under the will; he should forfeit the annuity. The annuitant 
fled an action against the trustees for an account and an injunction, 
and the appointment of a receiver, on the ground that the annuity was ` 
not being paid to him, and that certain debts on his estate were not paid 
and made other allegation of waste, such as failure to repair, &c. THe 
court found [265] the charges untrue, not bona fide, and frivolous, 
and held that by bringing the action he had forfeited the annuity. 
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" In re Richerson Scales v. Heyhoe, 1892;I Ck; 379. Where a 
will directs real estate to be converted info persdnalty for purposes 
which fail in part, the proceeds of thé land sold and any land unsold 
would result to the heir as personalty. | 

Fitzgerald’s Trustee v. Mellersh, 1892, I Ch, 385. An equitable 


mortgagee by deposit of title-deeds is not entitled to st months, notice 
of the payment ofthe mortgage money fromthe mortgagor, in the 


. absence of a contract to the contrary, such mortgages being: by their , 


nature presumably of a temporary nature. 


Ryan v. Mutual Tontine Westminster Chambars Association, 
1892, I Ch. 427. A lessor of a residential flat in a” block of buildings 
covenanted with the lessee to employ ‘a resident porter, who was to act 
as servant of the tenants in the blocks, and to be in attendance in thé 
block either by himself or some assistant. Held the lessee was entitled 
to specific performance of the agreement. `- 


Phillips v. Homfray, 1892, I Ch. 465. In an equitable action to 
recover from the estate ‘of a deceased person the profits he has received 
from a wrongful act, such as taking ‘coal belonging to the plaintiff, the 
‘ Court will, at the trial, make the estate liable, not only for the amount 
of profits actually received, but also for interest ‘thsrson at 4 per cent. 
from the death of the wrong-doer, ‘Duke of Leeds vy. Lord Amherst.1 


Duke of Sutherland v. Heathcote, 1892; I Ch. 475. The plain- 
tiff’s predecessors , in, title who had a general power ‘of revocation and 
‘new-appointment over lands, by a deed of exchange in 1783, appointed 
and granted the lands to the defendant’s predecessors în fee, saving and 
reserving full liberty to get the coal and minérals which should be 
-found within the lands. In 1877 the dlefendant devised the coal, under 
a part of the lands to the plaintiff. In an action by the plaintiffs to 
establish his right to the minerals, to restrain the defendants from 
working them and to have the lease of 1877 rectified or set aside, held 
that the reservation in the deed of 1783 did not operata as an exception 
of the minerals, but only as a grant by the defendaris’ predecessor in 
title of aright to work them, that there was nothing to shew that this 
right was to be exclusive and that it did not prevers the landa -owner 


from working them provided:he did not disturb the grantee in any 


working whicb the grantee was carrying on, and that the defendants 
eee had not eee the plaintiff's rights. 





1. 14 ‘Sm; 857. 


Rt 
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[266] Held further that the lease of 1877 could: not be rectified as- 
there was no common mistake and that it could not be set aside as the 
plaintiff was not prepared to giveup possession of the property com- 
prised in it. ; 

Moses v. Marsden, 1892, I Ch. 487. The patentee of a machine 
brought an action against the defendant for using the machine. On an, 
application by M. the patentee of the defendant’s machine to be added 
as a defendant, held that M. not being directly ‘interested in thei issues 


` between the plaintiff and defendant, but only indirectly and commer- 


cially affected, the Court had no jurisdiction to add him as a defendant. 


Collard v. Marshall, 1892, I Ch. öll. In an action-for libel, the 
Court has power to restrain by injunċtion on interlocutory motion the 
publication of placard and circulars containing statements -Injurious to 
trade, though the jurisdiction ought to be exercised on interlocutory. 
motion only in the clearest cases, where if a jury did not find the matter 
to be libellous, the Court would set aside the verdict as unreasonable. 


Pendaryes v. Monro, 1892, I Ch., 611. Where a new building has 
been erected on the site of an ancient building, in order to entitle the 
owner of the new building to access of light, it is not enough that the 
present windows cover in part the space occupied by old windows, 
but it is necessary to show that somé defined part of an ancient window 


admitted access of light through the space occupied by- a defined part of 
an existing window. 


Inve Walker, Sheffleld.Banking Sonini v. . Clayton. 1892, I 
Ch, 621. The creditor is not entitled to the benefit of counterbonds or 
collateral security given by the principal debtor to the surety. 


American Tobacco Company v.. Guest, 1892, I Ch. 680. In an 
cation for infringement of a trade-mark, against a retail trader who 
innocently purchases and deals with a small quantity of goods which 
turn out to be an infringement of the trademark, the court will not as 
a matter of course order him to pay the costs of the action. 


Pini v. Roncoroni, 1892, I Ch. 633. The mere fact of dissolution 
of a partnership does not give. one partner an absolute right, against 
his co-partners, to have a receiver appointed of the partnership business: 


‘The existence in the partnership agreement of an arbitration clause 


does not preclude the appointment of a receiver. 


Quartermaine, Case, 1892, I Ch. 639. A secured creditor of a 
Company which is in liquidation, who has exhausted his security without 


i 


f 
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satisfying his debt, is not entitled-to apply the proceéis ‘of the security. 
[267] in payment, first, of interest subsequent to the -windinig- -up, and 
then in reduction of principal, and to prove in the winding- -up for the 
balance'of the principal. His proof must be limited’ = what was due 
for principal and interest at the eommencement of the winding-up after 
deducting therefrom pr oceeds of sale or realisation--” acaived in respect 
of the security. He i is entitled however to set_ off picts realized from 
the security since the winding- -up, against interest accrued during 
the same period. In re Talbot, 89 Ch. D. 567 not folowed. Bx parte 
Penfold, 4 Del. and Sm. 282 followed. 


Steers v, Rogers, 1892; II Ch., 13 Held by the ya of Appeal 
(1) a co-owner of a patent is’ entitled to work it for himself without the 
consent of the other co-owner, and is not, if he does so-bound to account 
to the latter for any share of the profits. . The rule apylies, whether the 
co-ownership was obtained by a joint grant or by meens of an assign- 
ment from a joint grantee. (2) Where a person, whois owner of one 
half of a patent, works it in the belief that a sale of tze other half to 
him by a mortgagee with an alleged power of sale is vclid and that he 
istherefore absolutely entitled to the whole of the patert; but it turns out 
that the sale is invalid, except as an assignment of the mortgage, he is 
still not bound to account for any portion of the prts to the owner 
of the equity of redemption of the other half, except wih regard to-such 
profits as were made by him in his capacity of mortggee. His belief 
that he was full owner is immaterial, since he was equally entitled to 
work the patent as owner of a half share. i 


Henthorn v. Fraser, 1892, II Ch., 27. Althouzh an offer may 
not be made by post, if the circumstances are such tat it must have 
been within the contemplation of the parties, that -according to the 
ordinary usages of mankind, the post might be used as = means of com- 
municating the acceptance of the offer, the acceptane is complete as 
soon as it is posted, but a revocation of an offer, like-an offer itself, is 
complete, only when it is actually brought to the noticeof the per 
whom it is addressed. 


son to 


Per Kay, L.J: Quaere: whether when an acce ne which is 
posted is never received at all the acceptance ought zot to he treated 
as a nullity. 


Laybourn v. Gridley, 1892, II Ch. 53. Two Aon premises, 
-one of which in part overhung thé: other, belonged tothe same owner. 
-He leased them:to Dai persons gnd: subsequently scld the overhung 
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premises with reference to a ground-floor plan; the conveyance was not 
expressly subject to the lease of the overhanging premises. Held by 
[268] North J. (1) the overhanging part of the adjoining premises 
passed by the sale; (2) even if it did not, the owner of the overhang- 
ing premises has no right to the space overhead, and is not entitled to 
raise the overhanging part. 


Ear] of Aylesford v. Earl Poulett, 1892, II Ch., 60. In this 
case, North J. refused to issue a writ of attachment under 41 & 42 Vie., 
Ch. 54 against a trustee for not obeying an order to pay into court mis- 
applied trust money, when there was no fraudulent application of it to 
the trustee’s own use. See S. 337-A, Civil Procedure Code, amend- 
ment introduced by the Debtors Act VI of 1888. 


Marquis of Bute’s Case, 1892, II Ch., 100. A president of a 

savings bank, who did not attend the meetings of the managers, or 
| otherwise take part in the business of the bank, is not liable on the 
liquidation of the Bank for loss caused by mismanagement if he had 
no notice or knowledge that the affairs of the bank were not being 
managed properly. 


Pounder v. North Eastern Railway Company, 1892, I Q. B, 
385. A passenger by a Railway train had incurred the ill-will of 
pitmen, a circumstance unknown to the Company or its servants. But 
before the train started he was threatened by some pitmen with 
violence, to the knowledge of the Company’s servants, got into .the 
guard’s van for safety but was removed by the Company’s servants to 
another compartment, into which pitmen crowded, thereby overcrowding 
it. Before arrival at each station the pitmen assaulted the passenger, 
‘and the Company’s servants did nothing on the complaint of the pass- 
enger at each station, either to remove the pitmen, or even to prevent 
the overcrowding. Held, in an action against the Company, for damages 
for the assault, that there was no evidence of a breach by the Company 
of any duty to the plaintiff arising out of the contract of carriage and 
therefore that they were not liable. | 


Per A. L. Smith J: Ordinarily, it is the duty of a carrier of 
‘passengers, arising out of the contract of carriage, to carry the passenger 
upon the contracted journey with due care and diligence and to afford 
him reasonable accommodation in that behalf. If the carrier omits to 
perform eijher of these duties, he is responsible for the ordinary 
consequences arising to the ordinary passenger therefrom. - .. i~i: 


: Ta aT ON eee ; eee 
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Per ` Mathew ‘J’: The measure of the reasonable, care whicb thé- 
Company ` is bound to take for the safety of their paSengers can only? 
be ascertained by reference to the ordinary incidenzs. of a Railway 
journey:.and by - reference to what-must be taken to nave been in the 
cotitemplation of the- parties when the. contract of carage. was entered. . 
into... Pee a ar 


' 


- [269] It would seem' that the Company would be held liable in» 
ae see 28 Canada Law Journal, p. 237. i 


Wheat v. Brown, 1892, I Q. B, 418. Held ia the meaning of 
thé words, ped. for sale” in 50 & 51 Vie. Ch. 99 S. 6 was not 
limited to an exposure to the view of ‘thie margarine itself. ` 


r 


Claridge v.South Staffordshire, Tramway Company, 1892, I. Q. j 
B, 422. Where a horse in the pssessiòn of:an auctionsar, for sale; -was 
injured by the negligence of the defendant, he could notrecover compen- 
sation for diminution in the value of the’ horse, ashe was, under 
no i liability to the bailor for the i injury to the horse.” z 


Per Hawkins J: The right to bring. an ation against he: E = 
doer-is one thing, the measure, of the, damages recoverable in such 
action is another. . The person in posséssion of a chaittal, whose posses- . 
sion is interfered with, may. maintain an action but ong for the injur Y. 
sustained by himself. i ' 


- The Queen v. Thómas, 1899, I Q. B.-426. Whées an niana 
for 'a license was refused by justices without stating sny reasons the 
High’ Gourt granted:-a mandamus ee us tc hear and deter-’ 
mine:the application." , - i 


Per Hawkins J: Before any one can be affected Ey the judgment’ 
of a court, the judgment ought. torbe announced in court and an' appli- 
cation for a license ought not to be ‘refused except with a statement of. 
the grounds of the refusal.. .It is not ehough for the justices. to say 
now that they decided upon certain .grounds if they Cid not so inform 
the applicant when refusing the application. The fact hat there would: 
have been good grounds for an appeal if the grouncs of the decision: 
had been announced to the applicant’ is no ground for refusing. a. 
mandamus when no ee are stated-to- eon the azplicant to shape: 
hig appeal. e Ka 4 oA a a 1 


Royal Aquarium and Summer and Winter Gerden Society v: 


Parkinson, 1892, 1. Q. B. 481. A meeting of the ondon County’ 
84 
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‘Council for granting licenses under 25 Geo. 2, Ch. 36, S. 2, is not a 
court so-as to render defamatory statements made by a member in the 
course of its proceadings absolutely privileged. 


Per Lord Esher, M: R. and Lopes, L. J: In an action for slander, 
where the occasion is privileged, the defence of privilege may be 
rebutted by shewing that from some indirect motive, such as anger or 
gross or unreasoning prejudice, with regard to a particular subject- -matter, 
the defendant stated what he did not know to be true, reckless whether’ 
it was true or false. 


[270] Per Lord Esher, M. R: The rule of absolute privilege as to 
statements made in the course of proceedings before a court, has never. 
been extended further than to courts of Justice and tribunals acting in 
a.manner similar to that in ween such courts act. l 


What is a die discussed. 


Held also that where 11 & 12 Vic, Ch, 44, S. 9 required a month’s 
notice of action to a member for‘ ‘anything done in the execution of his 
office,” the defendant was not entitled to a notice of action for ‘* words 
spoken.” 


Dixon v. Caloraft,1892, I Q. B, 458. Where under 39 & 40 Vie, 
Ch. 80, S. 6, Sub-S. 1, the owner of a ship, was entitled to . compensa- 
tion for any loss or damage sustained by him by reason of its deten- 
tion by the Board of trade when such detention turned ‘out to bo 
without ‘reasonable and probable cause, held in an action for 
compensation under S. 10 of the Act that general ` damages in respect 
of injury to his reputation as a ship-owner by reason of the detention ' 
of the ship were not. within the words “compensation for loss or 
damage. ” 


Gross v. Fisher, 1892, T Q. B., 467. Where the directors `of a 
building society who were personally liable under S. 43 of 37.& 38 
Vic, Ch. 42 for deposits received in excess of the limits . prescribed by 
the Act authorized a course of business by which the secretary received 
deposits and gave a provisional receipt to the depositor and then a 
formal receipt signed by two directors and the secretary was given; and: 
moreover where the secretary received moneys on deposit to an amount 
exceeding the limit of the borrowing powers of-the society and misap- 
propriated the same, held, in an action by a depositor against the; 
directors to recover the amount of a deposit made after the limit of the 
borrowing powers had been reached, that every director who Was a 
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member of the board ‘when the deposit was receiveé was personally 


’ liable for the amount go received. 


Consolided Co v. Curtis and Son, 1892, I'Q. B., 495. Inan 
= action for trover by the plaintiff who held a bill of =le over chattels, 
against the auctioneers who sold and delivered the =oods to the pur- 
chasers on behalf of the owner and at her residenre, held that the 
defendants where liable, as they were not a mere conGuit pipe, but had 
some dominion over and property in the chattels befsre. the sale and;. 
delivery to- the purchasers.” 


The Queen v. Henley, 1892, I Q. B., 504. Held shata conviction 
under the Salmon Fishery Acts was illegal, one of the E:stices who heard 
the charge having been present, as a member, ata meezing of the [271] 
board of conservators which authorized the water kailiff to institute 
the prosecution, although the justice took no promtent part in the 
proceedings, notwithstanding S. 61 of 28 & 29 Vie. Ch. 121, which 
enacts that no justice of the peace shall be disqualitiad from hearing 
any case arising under the Salmon Fishery Acts. &., Dy reason of his 
being a conservator or a member of a board’ of conzarvators &e.” 


Dunlop and Sons v. Balfour Williamson and o., 1892, I Q. B., 
507. By a chartet-party all liability of the charterer was to cease on 
completion of loading and a lien was provided for damurrage which 
was at 208 per day and the ship was to be loaded a= customary and 
discharged ag-customary at a certain rate. Held in- =a action for da- 
mages for detention at the port of lading that the word “demurrage” in 
the lien clause did not cover damages for undue detention at the port 
of lading and that therefore the cesser clause did not oxen the 
charterer from liability for the delay. 


Per Lord Esher M, R : When a well-known doc:ment has been in 
constant use for a number of years, the court in cortruing it should - 
not break away from previous decisions even if in the =rst instance they 
would have taken a different view, because all the doc-snents made after 
the meaning of one has been judicially determined arexaken to have ogen 
made onthe saith of thè rule so laid down. ` 


‘Armstrong v. Armstrong, 1892, P. 98. In anzction for divorce 
on the ground of the wife’s adultery the co-respondert filed on act on 
' petition denying the court’s jurisdiction. The petiticner had obtained 
an order to examine witnesses on commission in Vienna which ‘was 
suspended pending the decision of the ‘point of jur&iction; but he 
applied to the Austrian Court under the provisions of the Austrian 
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Còde for. the perpetuation of evidence; to summon witnesses and examine 
them on oath. The court granted an injunction. atthe instance of ‘the’ 
respondent restraining. the petitioner from further proceeding before 
the Austrian Court as the petitioner could obtain no legitimate advan- ; 
tago by the second proceeding. | 


- Assicurazioni Genrali-v. SS. Bessie Morris & Co., 1892, TQ. B., 

781. Where a ship-owner agreed by-charter-party -that his, ship shall 
proceed to a port of discharge and there. deliver the cargo unless prevent- 
ed by the excepted perils andthe ship put into-a port of refuge for repairs; . 
held, that the ship-owner is liable in damages for abandoning the 
voyage at such port without the cdnsent of the charterer, ‘unless the 
effect of the excepted perils proves to. have been such as to.. make, 
it. either physically impossible to complete the voyage or so clearly 
[272] unreasonable as to be impossible in a business point of view, ż.ê., 
ifthe damage to the ship would amount to a-constructive total loss. 


_Kelpin v. Ratley, 1892, I Q. B., 582. The rule that requires a 
present gift and a transfer of possession to complete a verbal gift, doss 
not require that ne tr ansfer of the goods ‘should be made by manual 
delivery. L R ee 
~ ' Eyans v: Hoare, 1892, I Q. B., 593. ‘Where there is a memo- - 
randum in writing of an agreement containing the name of the party ° 
sought to: be charged, inserted in some’ part ‘of the memorandum by ’ 
such party or his authorized agent, as being a-party to the agreement, 
‘and such memorandum is presénted for signature to the other party, 
there ig a sufficient signature within S. 4-of the Statute of Frauds; to 
bind the party sought to be charged. - 

Per Cave J : In the first place there must be a AER i 
contract not, merely a memorandum of a proposal, and secondly there 
must be in the memorandum, somewhere or other the name of the party 
to be charged signed by him or-by his. authorized agent: Whether ` 
the name occurs in the body of:-the memorandum or at the beginning ~ 
or at the ond, if itis intended for a signature, there is a memorandum +b 
of the agreement within the meaning of the Statute. 3 


. Imperial’ Loan %o. v. Stone, 1892,.T. Q:B., 599..- The defendant 
pleading insanity in an action on a contract must shew that at the time ; 
of the contract his insanity was known to :the plaintiff. “wed 

Per Lopes L.‘J.:A-defendant who seeks to avoid a contract on the - 
ground of his insanity must: ‘plead and prove not: merely his’ Tiompacity * 
but:also the plaintiffs’ knowledge of that fact, ay 
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Madden.v. Kensington Vestry, 1892, I Q. B., 614. A notice of an 
action against a:vestry:for something done under 25 & 26. Vic., Ch. 
102, sufficiently stated -bbe cause of actionit whin, the meaning of S. 106, 
of that Act, although it contains an. inaccurate ‘statement as to the 
place where the injury complairied of occurred, provided ‘such inaccurate 
statement is calculated to mislead the defendants. Martins v. Upcher .1, 
distinguished. ° l ` - 2 BE aS 


The Queen v. Farmer, 1899, I Q: B., 637. Whösre a person had 
gone to America with intent to reside there and a summons was: 
afterwards served by: being left at the house? where he last resided 
in England, held, that as the person served had‘at tke date-of service: 
of the summons a place of abode in America that, anë not the house at 
which the summons was served, wasat that time bÈ “last place of 
abode within S. 4 of 35 & 36 Vic. Ch. 65 and that the service was con- 


sequently invalid. 


[273] Wilks v. Wood, 1892, I Q. B., 684. A daim for ‘interest 
not.arizing under a statute or by contract express or zmplied -is only a 
claim for unliquidated damages. Fa = 


Cooper v. Griffin, 1892, T Q. B., 740. Where ‘a judgment had 
been. ‘obtained against’ the defendant who was a transferee of shares 
without the beneficial ‘ownership to qualify him fora directorship in 
accordance with the article of association that he mus hold a certain 
number. of shares:‘in his own- right, >. held! that the shares: were not 
held by the judgment-debtor “in his own right” withir the meaning of 
the provision‘in S. 14 of 1 & 2 Vic., Ch. 110 and that a judgment- debt may 
be charged against the shares of'a debtor ‘ ‘standing ir his name, in his 
own right, or in the name of any other person ‘in trussfor him,” so as 
to entitle the plaintiff to a charging order’ upon the shares. ‘Held- ‘also 
that -the branilo of shares in the above manner wab ‘not illegal as the 
expression “in his own right” in the article does not inport the trans- 
fer of beneficial-ownership, as laid down in Pulbrook v: elmond Con- 
solidated Mining Co.2 Be i Stk a % or 


Per Lord Herschelland Lindley; and. Kay L, JJ.“Having rogard th to" 
the' constant transactions depending on the constructizn of articles ‘of: 
association, it would be dangerous to interfere with a dezision which has 
remained unquestioned for. many years. - To do.so would be an injustice 
to persons ‘who have, acted on the faith of the decisior. . > ` + co 


- eer — eee 





1. (1842) 3 Q. B. 662, 144 È. R. 66i: ° 2. (1878) 9-0k. D. 610. 
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Rein v. Stein; 1892, I Q.B., 753. In an action forthe price of 
goods consigned: by the plaintiff to the defendant a German subject 
carrying on -business in Germany, held thatthe: action was ‘founded 
upon a breach: within the jurisdiction of a contract which according to 
the terms thereof ought to be performed within the jurisdiction” as 
according to the, course of business in similar transactions between the 
plaintiff and the defendant payment would be made in England, though 
there was no express stipulation as to the place of payment for the 
goods. 

Stamford Spalding and Boston Banking Co. v. Smith, 1892, I 
Q. B., 765.° Part payment to give a fresh starting point of limitation ~ 
must be payment to the creditor or to some one who is his agent. 


* Acknowledgment, to save tho bar of limitation must be to the 
ereditor or his agent, to some one who was entitled to receive payment 
of the debt and to whom you could presume a promise to pay the debt, 
Tanner v. Smart, 1 followed. > ,. 


In an action’ by the indorsees against the maker of a promissory 
note, held a payment by the defendant on account of the note to the - 
payee, was not a sufficient acknowledgment. 


[274] Wild.v. Waygood,- 1892, I Q. B., 783. Where the plaintiff 
in the employ of strangers was lent to assist D, the: defendant’s work: 
man, and the defendants agreed to pay the plaintiffs wage’s and while 
the plaintiff was assisting D, D told him to-put a plank across the well 
of the lift and stand on it and while he was standing on it, D negli- 
gently started the lift and the plaintiff in consequence sustained injury, ' 
held first that the plaintiff must.be taken to have been a: workman in ~. 
the defendants’ employ and bound to obey the orders of D, 2ndly that 
the injury was a result of the plaintiff's conforming to the order of D, 
under §. 1, Sub-S. 3 of 43 & 44. Vic., Ch. 42 and that the Banca : 
were liable. 


Per Lord Herschell and Lindley and Kay i JJ. Liability is not ` 
limited to,an injury arising from an order whichis negligent in itself. 
The defendants are liable-as there was negligence, and injury resulted 
not from the negligence alone but from the negligence and the conform- 
ing to the order. 


Woolley v. Brood, 1892, I Q. B., 806. Where the plaintiffs were . 
not the registered proprietors of a design applicable to lace goods but 
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"the registered proprietor had agreed with them to supply to them al] 
the godds manufactured by him according tothe design and to give 
them the exclusive right of selling such goods, heldhat they had no. ` 
right of action against third persons to recover damages for.applying: 
the design to lace goods and selling goods to which it ^ad been applied- 
without the licence of the registered proprietor or of fhe plaintiffs. 


Warburton v. Huddersfield Industrial Socizty, 1892, I Q. B. 
817. Held thatthe words “any lawful purpose” in3. 12 Sub-S. 7 of 
39 & 40 Vic. Ch. 45 mean, any lawful purpose ejusdem generis with 
the general purposes and objects of the society as contzined in its rules 
and that the aoeigty must be restrained from an application of a epornon 
of the profits to a “strike” fund. 


The Queen v. Justices of Anglesey, 1892, I Q. B., 850. Where. 
a notice of objection to the renewal of a licence hado be.given “ not 
less than seven days before the commencement of tha general annual, 
licensing meeting,” but the notice was not so given, hald that the notice 
was in time as the adjourned licensing meeting fæ that part of the 
division in which the house was situated was fixed acter the prescribed 
period. 


Castlegate Steamship Company v. Demoier. 1892, I Q. B., "854 
Where by a charter-party the ‘cargo was to be Cscharged ` ‘with 
all -despatch as customary: and ten days on demurraze over and above 
[275] the said lying days at a certain rate per day” end by a strike ‘of 
dock labourers the discharge of the cargo was delayed, held (reversing 
the decision of Wright, J. ) that the effect of the char tar- -partý' was not 
to fix any definite time within which -the cargo mst be ‘discharged 
with all reasonable despatch having regard tò the- cizsumstances anid 
- the manner of discharging cargo customary at the pert of discharge,’ 
and therefore the charterers were not liable to the sh-p-owners in Tes" 
pect of the delay. ` 


Barnes v. London, Edinburgh and Glassgow ennai 
Company, 1892, I. Q. B., 864. held that the plaintiff. ad ‘an insurable 
interest in the life of a step-sister (a child) whom sks had promised 
her mother to take care of and maintain, and was entisied in the absen-: 
ce of any objection as to the amount in fact expecded by her, to 
recover the amount of the policy of insurance upan, the life of ‘the. 
child. 


In re Hawkins: ex: ike Official Receiver, $392, I Q.B.; 890. 
In-a bankruptcy, under 46 & 47 Vic, Ch. 52 an order was made. that 
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the bankrupt’s discharge should be suspended until he had: paid to the 
eae such a sum as. would enable the trustee to pay to the creditors: ` 
5s. inthe: pound and that the order of discharge should take. effect and: 
come into’ operation on the day ‘of payment of that sum to: the * 
trustee. ‘The ‘dividend paid being only 1s. 3d. in the pound and thé * 
bankrupt’s father’ having : afterwards ‘bequeathed by will: to’ ‘the* 
bankrupt a legacy the amount of whichwas much more than. sufficient 
to pay the remainder of the 5s. in the pound, held (by Lord Esher, Mi i 
R. and Lopes, L. J.) that the legacy vested in the trustee on theideath : 
of. the father, that the bankrupt thereupon obtained: his discharge but- 
that the whole of the legacy was divisible among the creditors. 

Held by Fry, L. J. that the intention of the order. was that the. 
creditors should be entitled to no more than 5s. in the pound and that 
in’ order to effect that intention the legaey mustbe considered i as having A 
in- contemplation of law, devolved ‘in two sums at two successive. 7 
moments, of time, namely, that first so much of the legacy | as WaS: i 
required to complete the payment of the ds. in the pound vested in the.. : 
trustee whereupon the bankrupts’ discharge took effect, and secondly: 
the remainder of the legacy vested in the bankrupt, as being» then , 
pee aie for his own ponent. 


. ` Kelly v. Rogers, 1892, I Q.. B., 910. An PE E E a? 
covenant by the lessor for quiet enjoyment of ithe demised premises. by. 
the lessee “ without any interruption from or by him the said lessor „his, 
executors, administrators or assigns, or any person or persons whom-- 
soever [276] lawfully claiming through him,” The owners of the- re; l 
version upon the original lease recovered possession of the premises |: 
undér a condition of re-entry for non-payment of rent, &c.. Held that 
there was no' breach of the covenant for quiet enjoyment in the under, . 
lease, the interruption being the act of the superior landlord, not that ; 
of the sub-lessor or any person claiming through him. A 

Parnell v. Wood, 1892, P. 137. Held that there was hing: in 
the Bankers’ Books’ Evidence Act (42 & 43 Vic., Ch: 11), S. 7, ‘to de- 
prive a party to a legal proceeding of his right to refuse discovery of. 
entries in his banker’s books on the ground that they were irrelevant . 
and that whether a swbpaena duces tecum to the banker should be grant- 
ed” was amatter which ought to be left for the determination of the g 
judge at the trial. l 

Blandford v. Blandford, 1892, P., 148. The court has no power 
to make-an order against the father for provision tor the maintanence 
of children above the age of sixteen years. 
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Russell v. Russell, 1892, P., 152. Ina petition by the wife for 
judicial separation, her solicitor has no greater right than his client 
to recover‘costs from the opposite party. Where therefore -a petition 
by the wife for judicial separation had been dismissed-with costs, held 
that the solicitor of the petitioner could not enforce agathst the respond- 
ent the bond executed by him under Rule 158 of tke Divorce Count 
rules, as security for the petitioner’ s costs of the trial. 


The Merchant Prince, 1892, P. 179. Per Fry i To sustain the 
plea of inevitable accident in an action of damage by collision of a moving 
vessel with a vessel at anchor if is necessary do shew what was the 
. cause of the accident, and that,though exercising ordinery care, caution 
and maritime skill, the result of that cause was waavoidable, or to 
‘enumerate all the causes one or cther of which migEt have produced 
the effectand shew with regard to every one that, te tea was 
unavoidable. 


The Duke of Buccleeuh, 1892, P. 201. In an aon in personam 
for damage by collision the name of the agent insteac of that of the 
owner of the cargo on board the plaintiff’s vessel was by bona fide 
mistake inserted in the writas a co-plaintiff and the cass was carried up 
to the House of Lords and decided. Held that a decree in an admiralty 
action fixing the liability but leaving the damages to ‘bz assessed ‘is not 
final and therefore the court had power under order XVI, Rules 2 and 11 
to make an order directing the name of the owner of the cargo to.be 
substituted for that of the agent of the plaintiff, withthe consent of . 


‘fhe cargo owner. ae 


-> 


MISCELLANEOUS. > T 


[277] The Evidence in Criminal Cases Bill: -—Faron “Dimsdale 
has come forward with a-remarkable amendment befors the committee 
on the Evidence in Criminal Cases Bill. He proposes that, ‘if in the 
opinion of the court before which any person is about to be tried he is 
unable by reason of poverty to obtain proper legal assistance, the 
court may at his request assign counsel, and if its praczice so allows, a 
‘solicitor, to conduct his defence, and the remunezation of such 
counsel ag solicitor, to be taxed by the proper. oficer of. the 
court, shall in England or Ireland be allowed and paid as if 
‘the same were part of the expenses of a ‘prosecution for 
felony, and “in Scotland out of the county general assessment.’ 


Whether this amendment is germane to the bill may perhaps be doubted 
35 
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but we have no doubt that, as an amendment of the criminal law in 
general, it ought to receive the most careful consideration of the Govern- 
ment. At present, as is well known, the only cases in which a prisoner 
unable to pay for legal assistance is able to obtain it gratuitously is 
when he is tried for murder. In such a case, and in such a case only, 
a practice has sprung up of the judge asking some member of the bar to 
undertake the defence, and the request is complied with as a matter of 
course, and gratuitously. But it is notorious that there are some scores 
of cases of minor importanée to murder in which convictions are obtain- 
ed which would not have been obtained if the prisoner had been de- 
fended, though whether this happens with any frequency in the case 
of innocent prisoners we are much inclined to doubt. It is with respect 
to mitigation of punishment that Baron Dimsdale’s proposal would be 
most valuable. The hasty study of the depositions which a judge can 
give must often be quite insufficient to detect those mitigating circum- 
stances which a trained and authorised defender would not fail to search 
out. Again, it is of great public importance that, where points of law 
are reserved, they should.be fully argued before the Court for Crown 
Cases reserved. But how often do we read in the reports of these im- 
portant cases ‘no counsel appeared for the prisoner!’—Law Journal. 


[278] Punishment and prison legislation :—As many as five 
‘persons of good position in life (four in England and. one in Ireland) 
have been convicted and sentenced to various terms of penal servitude 
or imprisonment within the last twelve months. It is notorious that 
punishment operates with greater severity on such persons than on 
persons of a lower class of life, but itis generally considered fo be quite 
fair that, looking to the greater power which the former possess of resist” 
ing temptations to crime, no corresponding distinction should be made 
in respect of punishment, and it is hardly necessary to point out that 
the law knows nothing of such distinctions. The schedule to the Prisons 
Act, 1865 (which does mot extend to Ireland), contains a number of 
minute regulations, applicable to all persons, in relation to the treat- 
ment of criminal prisoners. By rule 21 we find that ‘every convicted 
criminal prisoner shall be allowed a sufficient quantity of food,’ and that 
' prisoners under the care of the surgeon shall be allowed. such diet as 
he may direct ; while by rule 23, itis enacted that ‘a convicted criminal 
prisoner shall be provided with a complete prison dress, and shall be 
required to wear it.’ Rule 29 prescribes that ‘the hair of a female 
prisoner shall not be cut without her consent, except on account 
of vermin ‘or dirt, ‘or when the surgeon deems it requisite on 
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the ground of health, and the hair of male criminal prsoners shall not 
be cut closer than may be necessary for purposs of health’ or 
cleanliness.’- As to visits -of. friends, it is proviced by rule 54 
that the justices in sessions , assembled may~-make such re- 
gulations for the admission of convicted prisoners as they may deem 
expedient, and ‘shall impose such restrictions upon th= communication 
and correspondence of prisoners with their friends as they may judge 
necessary.’ The rules number 102 in all.—Law Journal. 


Misconduct of judge:—Says the Canada Law Jourzal, “ Among the 
judges in the State of Washington'in the neighbourin= republic is one 
whose conduct on the bench is, as ‘Truthful Jame’ says, painful 
and free.’ Ina criminal case, while the defendant was giving his. 
evidence, His Honor whiled away his time by conspicuously reading a 
newspaper, and during the cross-examination of a witress for the pro- 
secution, whose testimony it was -important the dezendant’s counsel 
should break down, this ‘ wise and upright judge,’ thought there was 
no objection to exchanging pleasant remarks and confecsionery with the 
witness.” We can name geveral District J udges i in ouzown Presidency 
who answer this descripion. - 


Women Lawyers:—It is stated that there are twenty-one law firms 
in the United States composed solely of husbands anc wives, and that 
there are ‘nearly two hundred women in that country practising law. 
[279] This is apart from the number who have taken ap legal journal- 

ism, which they seem to find equally congenial.. The reasons given 
| by the Benchers of the law Society of: Upper Canada “or refusing the 
application of a woman to be admitted into the Sosiety were that 
neither the statutes nor the rules of the Society authored it.- It was, 
however, no doubt felt that a woman can find a more-=uitable place in 
life to fill than that of a counsel. During the session c the Legislative 
Assembly just closed, à Bill to admit women to aractice was in- 
troduced in order to remove this disability. During its passage it was 
. amended so as to leave the question to be dealt with by the Law 
Society. Whether, now that power bas been given. it, the Society 
will exercise its discretion and still exclude them remains to be seen.— 
Canada Law Journal. 


The accomplished lawyer :—Mr. Justice Bradley, of the Supreme 
Court of the United States, said, “In order to be æn. accomplished 
lawyer, it is necessary, besides having a knowledge of the law, to be an 
accomplished man, graced with at least a general knowledge of history, 


f 
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of science, of philosophy, of the useful arts, of the modes of business: 
and of everything that concerns the well-being and intercourse of men 
in society. He ought to be a man of large understanding; he must be 

‘ai man of large acquirements and rich in general information,” —-The 
Green Bag. 


Lawyers and Digests :—My. Enlin McClain, in an article on the 
Classification of the Law for Lawyers, writes as follows :—While the 
skill of the able lawyer will appear in the breadth of his reasoning, and 
his far-reaching analogies, involving cases superficially unlike his 
own, yet: even he, and likewise the court to which he presents, his cases 
will be anxious to find adjudications having a most marked similarity. 
With this object in view, legitimate in itself, however unwisely it may 
be followed, the constant business of the lawyer is to search text-books, 
digests and indexes. But he finds in these the most heterogeneous 
arrangements of matter. ‘What one compiler classes under contracts, 
‘is placed by' another under evidence, and by athird under pleading and 
practice. One groups his matter into a few main divisions with care- 
fully arranged sub-divisions ; another throws his cases together in 
unarranged masses under the principal heads, and a third, realizing the 
inconveniénce of these masses, chops his matter up into little pieces, 
giving to each.a principal title, and thus severing it from all connection 
with other similar matter. The last faultis at present the prevaling 


one. 


‘If compilers are to continue inventing new headings at their own 
caprice under which to put cases, it is useless for the lawyer to give any 
[280] attention to systematic classification. What he will need most 
be a vivid and fertile imagination which shall suggest to him quickly 
all the headings: under which any person could possibly tbink of putting 
the matter he is seeing. But even with this he will find the process 
of looking under many headings to be one: demanding much time and 
imposing a great strain on the patience. Waste of time and patience 
however, is not the worst fault of this system. There is no assurance 
when cases in point are found.that other cases equally in point .are noti 
put under some inconceivable head elsewhere, and the lawyer wants: 
. not only good cases but all the cases. a 


A rigorous systematic arrangement of matter under well ‘known 
heads having a definite scope, with careful sub-divisions, is the only 
present solution of the difficulty which is rapidly and maddeningly 
increasing’ with the overwhelming increase in fhe volume of reported 


VOL. IL ` THE MADRAS LAW JOURNAL. i 277 


cases: In order that such an arrangement can be uniform and prac- 
ticable it must rest. upon some generally accepted basis, and to find 
such basis is for the practising lawyer the importent object of the 
study of ‘classification. Such an arrangement musi be cased upon 
analogies which will be generally recognized as fundamental.. It must 
also bring itself into harmony with general usags.—America Law 
Review. | 


Judicial honesty :—The good fame of the judiciary of the English 
"speaking countries, whether appointive or elective, in .so far as mere 
Honesty ika commonest quality of judges—is conærned,—is amply- 
justified by history and experience. Dealing with every question openly 
andin public view, under the full light that beats against the. throne 
surrounded, by an upright and honorable bar, sensible of their diginity 
and proud of their traditions,—a judge must be a -poor specimen of 
human nature indeed, that''does not deserve the crecit of acting from 
honest motives—American Law Reiew. E 


. Insurance: Quasi contract :—A married, woman. having insured 
life in the defendant company by -a policy made ‘payable to her 
children died childless. Held, that the defendant wss not liable for 
anything to any one at law; possibly in equity the adminstrator of the 
insured might recover the amount of premiums paid. McHlwe v. New 
York Co..1 


There would seem to be a-good quasi-contract here upon which 
the defendant might be charged in equity for the full amount of the 


policy on the same principle which. permits a recovery upon a. lost or 
destroyed bill or bond—Harward Law Reiew. 


[281] Real property : Bees .— Alteration ofthe somet :— 
Where defendant is the.owner of an easement to run water in an open 
ditch over the plaintiff’s land, and undertakes to lay pipes in the ‘ditch 
of no greater carrying capacity than the ditch, even tEough the change 
would be less burdensome to the plaintiff and mare convenient to 
defendant nevertheless the alteration would tend to substitute a newand 
- different easement and will be enjoined. Allen et al v. -San Jose Land & 
Water Go. 2 Harvard Law Review. z 


Tort : seduction : Di of service :—The Status of T begins 
to run against an action for damages by a parent forthe seduction of 





1, 47 Fed. Reps. 795. © ` 2, 27 Pao. Rep 916 (Oal.) 
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a child from the moment of seduction, and not from the time of loss of 
services. Dunlop v. Linton,1 Harvard Law Review. 


Sir Henry James :—Lex writes as follows: “The excitement of 
political life. and possibly the constitutional indolence with which his 
friends credit him, have prevented Sir Henry James from becoming a 
very great lawyer, in the sensein which those term3 are applied’ to 
Cairns and Selborne, and his own compeer, Sir Horace Davey. That 
he could have placed himself on a level with the foremost men of bis 
day, no one doubts. Sir Henry James has very remarkable natural 
gifts,--a singular facility in mastering and reproducing complicated 
) details, and a keen insight into character and motives. As a cross- 
examiner he is second only to Sir Charles Russell ; as an advocate, he 
rises to heights to which Sir Charles Russell never attains. In literary 
perception, and in the power of literary expression he has no living 
rival at the English bar.” —The Green Bag. 


Restraint of trade:—Certain stonographers, being only a small pro- 
portion of those engaged in the business in Chicago, formed an associa- 
tion to promote uniform rates. The members were allowed to cut 
prices against outsiders, but not among themselves. Held, in an action 
' by one member against another for underbidding him, that the agree- 
ment was in restraint of trade and void, More v. Bennett.” 


The court distinguishes an agreement by the vendor of the good- 
will of a business not to interfere with his vendee by competition, which 
is enforceable as being in partial restraint of trade only, from all 
contracts, like the one above, which tend to stifle competition in general, 
no matter how limited their actual scope.— Harvard Law Review. 


[282] Attempt to- commit felony :—In a prosecution. for an at- 
tempt to commit larceny, it appeared that the prisoners had put their 
hands into the pockets of certain persons, but there was no evidence 
that the said persons had any property which the prisoners could have 
stolen. Held, itis not necessary, in an indictment for an attempt to 
commit a felony, to prove that the attempt would have succeeded if the 
attempt had not been frustrated ; i.e., to prove that larceny was possi- 
ble here, Reg. v. Ring. 

This case overrules the former English doctrine as laid down in 
Reg v. Collins,t The rule in Règ v.. Ringis that laid down in the 
Massachusetts case of Com v. M’Donald,6 Harvard Law Review. 


ey at a Ne Se a 
1. 22 Att. Rap. 819 (Pa.) - 8. 92 L. T. 296 (Cr. Cas. Res. (Eng). 
2, 29N. 0 Rep. sso fi). 4. 9 Cox. C. O. 497. 5. 5 Cush. 368. 
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Enticement from service :—An employer is not entitled to an in- 
junction to restrain striking workmen from inducing sthers to leave his 
employ, as long as the strikers use no intimidation, end are actuated, 
not by malice, but by a desire of getting higher wages ; nor will the 
court enjoin the publication of newspaper articles encouraging .and 
approving the ends and methods of the strikers, Rogers v. Evarts. 1 


Lumley v. Gye,* decided that one who knowingly induces 
a person to break a contract of service is lis=le to the other 
party to the contract. The court says that such a doctrine is out of 
keeping with modern civilization, and that it is.a matter of grave 
doubt whether it would be followed in New York.—Harvard Law 
Review. 1 


Pollution of stream:—A riparian owner is entitlel to an injunction 
against the daily befouling and discoloration of a stream by the dis- 
charge of dyes from a plush factory, although such Sischarge is neces- 
sary to the convenient and successful use of the factory, and causes no 
actual damage, Townsend v Bell.3 


The pouring of foreign matter into the stream = distinguished by 
the court from the abstraction of water from if, anc is held actionable, 
like a trespass, without actual damage. —Harvard Law Review. 


Loss of lien by judgment :—When the owher oflost property offers 
‘a reward,for its discovery and return, held, that tre finder is entitled 
to possession of the property as security for payment of the reward, and 
that this lien is not lost because the finder has recovered a judgment, 
as yet unsatisfied, for the amount of the reward. Semble, thatthe 
same rule holds in regard to a -pledgee’s lien, Everman v. Hyman.. 


[288] ADVERSE POSSESSION OF EQUITY OF 
-` REDEMPTION. | 


Where the question of adverse possession 3epends upon the 
nature of the physical possession held by the person’ who claims the 
benefit of the statute of limitation or anybody reprssenting him, the 
problem becomes comparatively easy; but when tho right claimed does 
not admit of physical possession, the authorities are not agreed as to 
the principles which ought to guide us to a right solation. 





1. 17 N. Y. Supp. 264 (Supr.) '8. N. Y. Supe 210 (Supr. Gt.) 
2. 2 El. & BI. 216 Ot.) 4. 29 N, E. Esp. 1140 (Ind). 
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When ‘propertyiin land passed by formal” investiture, ‘when 
land was transferred only by open; surrender `of} possession on the’ 
one side and occupation and enjoyment of profitsgon the other, there 
could} be no adverse possession? without depriving the tenant’of his 
tenure and oceupying his place and feudal-relation. _This disseisin' 
was in fact something more than actual ‘dispossession.:OIt was there- 
fore necessary that there should bea notorious and visible appropriation 
of land under a claim of right incompatible’ with the existence of free- 
hold right in the claimant. This - was probably the.origin of those 
rules of law, which assume that it is necessary that a man’s possession 
should be of the entire property for him to acquire any right’ falling 
short, it may be, of the absolute proprietory interest. Traces of thig 
rule we shall find in some cases presently to be noticed. The: difficulty 
of applying rules traceable to this doctrine of disseisin to the class of 
cases which have nothing whatever to do with seisin is obvious, and 
hence the difficulty we sometimes feel in trying to reconcile Cases, 
‘which have adopted the rule of the necessity of actual possession to 
sustain a plea of limitation, with other cases where such rule is not 
adopted. 


In considering the question of limitation, so far as the equity 
of redemption ïs concerned, we shall have to notice this conflict 
[284] of principles. If the observations, we have made, are borne in 
mind, it will at once appear that the equity of redemption, which is 
‘only an-equitable estate, cannever'be barred. However, after some 
hesitation, the English courts of equity decided by analogy that relief 
-Should be sought within the same period in which an ejectment would 
be at law. The decision which finally laid down this rule in thecaseof the 
equity of redemption also illustrates the principle on which such eases 
are to be decided. In Cholmondeley v. Clinton 1 a man got into posses- 
sion claiming to succeed the mortgagor, and he and after his death his 
son continued in quiet possession, paying interest to the mortgagee 
for twenty years. It was held by the Master of the Rolls, who 
first heard the case, ‘that lapse‘of time is no bar, but his successor took 
-the contrary: view, holding that, wherever the remedy is barred in a 
court of law, with respect to a legal estate, the remedy for an equit- 
able estate willbe equally ‘barred. It was in the House of Lords 
that the principle was ‘enunciated by Lord Eldon that “adverse 
possession ¥of -an ‘equity of -redemption for-twenty years was a bar to 





1. ( ) 4 Bligh, N.B. 4. 
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another person claiming the same equity of redemptizn.”” The princi- 
ple so laid down is of the highest importance and she only question 
therefore is what is “ advèrse possession of an equity of redemption.” 


_ Adverse possession of the equitiy of redemption may be claimed 
by a mortgagee, a co-mortgagor, or a stranger. A mortgagee’s 
possession is the possession of the mortgagor, and cannot be ad- 
verse to him, and accordingly till the Limitation Act of 1859 came 
into force, a mortgage could bè redeemed at any time. That 
Act prescribed a period df 60 years from tke date of the 
mortgage, and our High Court has held that this period is 
allowed without any reference to any title th=s may- be set up 
by the mortgagee, see Tanjiv. Nagamma.! In Ewvari v. Puttanna* 
it was held that a mortgagee who claimed under a purchase 
trom the mortgagor subsequently found to be invalid, cannot rely 
upon the twelve years’ adverse possession of the equity of redemption, 
as his possession must be taken to have retamed its original 
. character—and this principle has also been follswed in Bhagvant 
Govind v. Kondi Valad Mahadu.s This Capparently may be 
explained by reference fo the principle that a man’s possession is 
[285] never adverse, if it can be referred to a Egal title, though 
if is doubtful whether it can be reconciled with the rule that adverse 
. possession may be held of the equity of redemption as distinct from 
any possession of the immovable property. But thereis a stronger 
decision of the Madras High Court laying down that though the 
mortgage relation was terminated by a decree, yet Faving entered into 
possession as mortgages, he can never claim adverse Dossession so as to 
bar the mortgagor’s equity of redemption. In an ctnreported second 
appeal, the members of a Malabar tarwad succeeded in setting aside a 
mortgage created by the managing member as invalii, but the mort- 
gagee subsequently retained possession, of the property for more than 12 
` years. The same plaintiffs who originally succeedec in setting aside 
the mortgage now sued to redeem on the footing of tae mortgage, and 
the defendant’s plea of adverse possession was overrtled on the ground 
that. he had originally entered into possession as martgagee notwith- 
standing the fact that that relation’ was practically aut an end to by 
the previous decree and the act of parties. = 


The case of a stranger’ pleading adverse x ossession of the 
equity of redemption is simple. There is a corffict of authority 


1. (1866) 3 M. H.C. R. 187. . (1890) I. L. 3 14 M. 42, 
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where a stranger claims to hold possession sf property adversely both 
to the mortgagor and the mortgagee. In such a case the only person 
entitled to the possession of property is the mortgagee, the mortgagor 
having merely thə equity of redemption. The Bombay High Court 
accordingly holds that a trespasser may acquire by adverse possession 
any interest the mortgagee has in the property, but that there can be 
no trespass on the mortgagor’s possession so long as he has only the 
equitable estate. The result is that the Bombay High Court has arrived 
at a conclusion different from that arrived at by the House of Lords in 
England. ‘he Bombay Judges seem to hold that there cannot be 
“ adverse possession of the equity of redemption” as assumed by Lord 
Eldon. 


The Madras High Court has disagreed with this view. It says we 
cannot assent to the contention that so long as the mortgagor is entitlod 
only to the equity of redemption there can by no invasioa of his in- 
terest. Of course there may be cases in which the estate of the mort- 
gagee is alone the subject of trespass, and the interest of the mortgagor 
is notassailed. A title by [286] prescription may be acquired to the 
estate of the mortgagee, leaving the interest of the mortgagor unaffect- 
ed, c.g., where a wrongful claimant establishes himself in the place of 
the mortgagee, admitting the interest of the mortgagor, and claiming 
rights only on the footing of the mortgage. But there are other cases 
in which the rights and interests of the mortgagor and mortgagee are 
equally invaded,” Ammu v. Ramakishna Sastri.t 


In the case before the House of Lords it will be observed that 
possession was refained by the mortgagor, and therefore it may be 
fairly avtued that the interest of his successor in the property was 
invaded when a stranger obtained possession of such interest. In the 
Bombay and Madras cases, the possession was with the mortgagee and 
the cases therefore seem to be in direct conflict with cach other. The 
Madras High Court does not explain the. nature of the suit to be ~ 
brought by the mortgagor when his interest-is invaded. It only 
affirms that he ought to bring a suit for the recovery of the -interest 
from which he has been ousted. 

In the House of Lords casas, it will be observed that the person 
claiming title by adverse possession was in actual possession of the 
land. In Chathu v. Aku, an attempt was made to extend this 
doctrine to a case where the actual possession remained with 


1 (1879) I. L. R. 2 M. 226. 3. (1888) I. L. R. 7 M. 26. 
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the mortgagee. On the death of the mortgagor, there were rival 
claimants who claimed rents and profits from the mortgagee as repre- | 
sentatives of the mortgagor, and the exclusive receipt of rents and 
profits by one of them was put forward as detierminir: the right of the 
rival claimant to redeem. It was assumed that if th= claimant had ob- 
tained possession of property from the mortgagee and continued in 
possession for twelve years, then the right of the rival claimant would 
have been extinguished. But it was held that the =ght to redeem is 
ouly a right of action, and that S. 28 of the Limitetion Act provides 
for the extinguishment of a right of property at the determination of 
the period limited by the Act for instituting a suit for possession of the 
property, and that such property in question is really the land and not — 
the equity of redemption, remaining in the mortgage. This is also the 
law in Allahabad. , The result substantially is, that.=o long as the land 
is with the mortagagee, no title’ by adverse possession can be acquir- 
ed in the land, thus practically restoring the English rule that you 
must have exclusive possession of the whole property to acquire 
[287] even a partial interest therein by adverse possession. The 
English cases no doubt decide that you must have actual possession 
with receipt of rents*and profits to plead the bar of Imitation. 


These cases do’ not seem to recognize the mule subsequently 
adopted in Madras that there may be adverse possession of a partial 
iñterest in land, and it is not necessary that posession should be 
exclusive, to entitle a person to the benefit of the lew of prescription. 
The rule that there may be adverse possession of a partial interest in 
land has been laid down in Madhava v. Narayana, I and Sankaran v, 
Periasami. 2 This is not inconsistent with the English cases though 
perhaps not supported by them. In‘ the case above referred to, the 
claimant, though in. possession of the land, hostilely claimed only the 
equity of redemption, as he and his opponent filly admitted the 
right of the mortgagee and recognized it by paymenr of interest. Seisin, 
of old, of course only applied and could only apply t: legal estates, and 
when ‘the courts of equity by analogy held equitable slaims also barred; ` 
they adhered, as far as possible, to the conditions usder which alone a 
legal estate could be barred, and declared that actual possession was 
necessary, together with receipt of rents and profits => bar an equitable 
estate, for instance, the equity of redempion. 

The Bombay High Court adopted the rules aS old applicable to` 
legal estates in England. They refused to follow the Equity Courts in 
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their extension of such rules to equitable estates. The Madras Court 
has adopted the rules followed by the English Equity Courts in, the 
form there adopted, z.e., by holding that actual possession with receipt 
‘of rent and profits is necessary to sustain the plea of limitation. But 
recently the Madras High ‘Court has gone further and it has held that 
a man need not have been in exclusive possession to bar another's title. 
One of the’cases in which it was so held is Nildkandan v. Padmana- 
bhal where it appeared that the plaintiffs and defendants had been in 
joint management of a trust since 1845 in accordance with a deed of 
compromise. The plaintiff now claimed the right of exclusive manage- 
ment and sued to exclude the defendants, from such management. The 
High Court held that the claim was barred by limitation, as the 
defendants had been in possession of the [288] property, and in joint 
management with the plaintiffs, for more than the statutory period. 
If this rule that actual exclusive possession is pot necessary, but only 
possession of the right claimed by the plaintiff, is correct, then the case 
in Chathu v. Aku,2, would seem to require further consideration before 
it 1s followed, as the defendant could plead adverse possession of the 
partial interest claimed, though he is not in actual possession of the 
land, aud such seems to have been the view taken in some unreported 
eases, S. A. 441 of 1882 & S. A. 618 of 1882. 

We have now to consider that class of cases where one of the 
mortgagors redeems the whole property by paying the whole mortgage 
amount. He thereby puts himself in the place of the mortgagee 
redeemed and acquires a right to treat the original mortgagor 
as his mortgagor, and to hold that portion of the estate in which 
he would have no interest but for the payment as a security for 
any surplus payment he may chave made. If the co-mortgagor 
redeeming is to be regarded as mortgagee so far as the other, por- 
tion ‘of the estate is concerned, then apparently no question of 
adverse possession as to that part of the estate would arise as 
between himself and the other co-mortgagors and they would be 
entitled to redeem within the time allowed to a mortgagor to redeem. 
This is the view taken by the Allahabad High Court in Asfag Ahmad 
v. Wazir Ali.8 It holds that the redeeming mortgagor stands in the 
shoes of the mortgagee, and that the suit brought by the other co- 
mortgagor would be a suit to redeem, to which Art. 148 of the Limitation 
` Act would be applicable. The same view is also taken apparently by 
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the Calcutta High Court. See’ Mitra’s work on Limitation p. 129. 
The Bombay High Court apparently does not accept the view that 
the suit to recover possession from a co-sharer who haz redeemed is: a 
suit for redemption to which Art. 148 is uppliceble. They hold 
apparently that Art. 144 applies and limitation is to be computed 
“ from the date when the possession becomes adverse, by the assertion 
of an exclusive title and submission to the right then zat up, in analogy 
to the provision which bars an excluded co-sharer genezally by the lapse 
of 12 years from the time when he becomes aware c= his exclusion.” 
Ramachandra Yaswant Strpotdar v: Sadashia Abajr Sirpotdar 8 This 
case is cited with approval and followed in Moidin v. ‘Oothmanganni.t 
[289] According to the Calcutta and Allahabad High Caurtsthe equity of 
redemption of the co-sharers cannot be barred by ræson of adverse 
_ possession, as the redeeming co-sharer can be regardec.only as a mort- 
gagee. According to the High Courts of Bombay anc Madras limita- 
tion by adverse possession can be pleaded, and the exuity of redemp- 
tion may be barred by such adverse possession. So far as limitation is 
concerned, what the effect of Ss. 95 and 100 of the Transfer of Pro- 
perty Act would bə has not been discussedin any of these cases. 
Under 8. 95 a redeeming co-sharer has a charge on tk= share of each of 
the other co-mortgagors for his possession of the expxises incurred in 
redeeming and obtaining possession, and S. 100 says Where by ope- 
ration of law the immovable property of one person is made security for 
the payment of money to another all the provisions —ereinbefore con- 
tained as to a mortgagor-shall, as far as may be, apply to the owner of 
such property.” These sections can bardly have the affect of ‘making 
Art. 148 applicable, as the High Court of Allahabad s=ms to think, if 
otherwise it would not apply. : 


Thess cases have been examined not so much with the view of 
stating our own conclusions upon the question= raised, as to 
indicate the different principles that underlie these zecisions, some of 
them having their origin in the feudal system, and cthers invented by 
the equity courts to mitigate the hardships ana would ensue by a 
strict appliction of the legal rules. 


Es 
1 


1. (1887) I. D. R. 11 B. 498, 2 (1888) I. D. B-11 M. aig 


286 THE MADRAS LAW JOURNAL. | VoL. I. 
ADMISSIBILITY OF JUDGMENTS. 

In what cages judgments may be. admitted in evidence in sub- 
sequent suits is'a matter upon which there has been a great conflict of 
authorities in this country. Where a judgment makes a matter res 
judicata or operates as a judgment in rem, the answer is plain. It is 
with regard to judgments not falling within either of these two classes 
_ that difficulties have been felt. The difficulties arise partly from the 
anguage of the statute and partly from the inherent uncertainty of thy 
subject of evidence. -We shall first deal with a simple class of cases, viz., 
those in which the judgment is relied on for the purpose of proving the 
matters recited by the judge from the pleadings aud other proceedings in 
the cause. A judgment may, in fact, be divided into two portions, one 
containing’ a statement of the materials upon which the decision of the 
judge [290] is invoked, and the other, the strictly judicial portion, con- 
taining the findings of the judge upon the various issues raised and his 
reasons for the findings. These tivo portions may be respectively called 
the adjective™ and the substantive portions of the judgment. The adjective 
portion would include recitals from the pleadings, and from the docu- 
ments and depositions, the statement of the issues, and the list of ex- 
hibits filed and witnesses examined. Where the facts stated in the 
adjective portion are relevant ina subsequent suit, the judgment may 
be used in evidence to prove those facts under 5. 35 of the Evidence Act 
as an entry made by a public servant in ‘the discharge of his official 
duty. In such cases the judgment would be admissible not as second- 
ary, but as primary evidence, and it would be unnecessary to account 
lor the non-production of the original records from which the state- 
ments in the judgment are taken. The statements in the judgment are 
admitted, not because they are copies of the pleadings, or depositions, 
or documents, but because they are entries made by a public servant 
in the discharge of. his official duty. The decision in Sheo Dyal .Pooree 
v. Mohabeer Pershadl taat a recital in a decree not inter partes of an 
admission by an ancestor of the defendant was inadmissible, 
appears to be wrong and: inconsistent with a later decision of 
the same courtin Purbutty Dassı v. Purno Chunder Singh,2 which 
admitted a recital in a former decree of an admission in the: defen- 
dant’s written statement, on the ground that it was the duty of the 
court under the old practice in the Mofussil to enter an abstract of the 
pleadings in the decree. The decision in Subramanyan v. Paramas- 
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waran 1 which rejected judgments and decrees relied >n as containing 
summaries of statements made by parties concerned in she management 
of the plaint Devaswom: properties, also appears to be incorrect and 
not justified by the authority of Gujju Dall v. Fdtich Dall,2 quoted by 
the learned judges. In Venkatasam: v. Venkatr eddi' San order made 
a execution proceeding in a former suit reciting a peti-ion by plaintitff’s 
. father asserting his title was ‘admitted in evidence, thacgh neither the 
defendants, nor their predecessors were parties to it. The fact that 
the plaintiffs’ father had been asserting a right to tke property was 
[291] relevant, and the order was therefore rightly admitted to prove 
such ascertion. In Roop Chand Bhukut v. Hur.Kishe: Doss, 4 a for- 
mer judgment setting out the terms of a compromise ir -accordance with 
which the suit was disposed of was held admissible, as the record of a 
transaction by which the rights of the parties were recognized, and 
which was therefore relevant under S. 13 of the Act. In Nagur Singh 
y. Mushunund Khan Sirdar,® it was held that a crevious decision 
might be used to show that ‘documents, which bore suzh distant dates 
that proof of them in the usual form was impossible, bad been used on 
a former occasion in that court, and that on that oczasion they had 
been found to be authentic documents. Though thelctter part of the ` 
decision may be open to question, the former part is certainly correct. 
In Glarges v. Sherwin, ® the judgment in a former trial between other 
parties was admitted to show that a witness produce by the plaintiff 
swore at the second trial directly contrary to what hechad sworn at the 
former trial. In Watson v. ‘Little, T which was a sut in ejectment, a 
question arose as to the plaintiff's legitimacy. The <laintiff’s -mother 
gave evidence on his behalf and denied having appliec tor affiliation of 
the plaintiff. Au order of affiliation by the maz: ‘strates reciting 
her complaint was admitted to contradict the witness. though not to 
prove the bastardy, see Taylor on Evidence, 8th Hd, Ss. 1624 & 1668. 
In all cases in which the adjective portion of a judgn-snt is relied on as 
evidence, it may be rebutted by other evidence. The recital of a state- 
ment of claim or of a deposition in a judgment may for instance be 
shown to be wrong by the production of the original statement or the 
original deposition. It may also be observed here, taat so long as the 





. tThis is dissented from in Byathamma v. Avulla, T. L., Œ, 15 M, 19 at pp. 23- 
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fact stated in the adjective portion are relevant, it is immaterial, 
whether the parties in the subsequent suit were, or were-not parties to 
the suit in which the judgment sought to be used as evidence was 
pronounced. ` 


Coming now tothe substantive portion of a judgment, we have to 
observe, that wherever the legal effect or consequences of a judgment 
are relevant, the judgment may be used in evidence for the purpose of 
proving such effect or consequences whether the party against whom it 
is used was a' party to the previous proceedings or not. This rule is em- 
bodied in the latter part of S. 43'of the Evidence Act, but it is stated 
[292] there too tersely for clear apprehension. An expanded and im- 
proved statement of the rule ts to be found in Stephen’s Digest of the 
law of Evidence, Art. 40, “ All judgments whatever are conclusive proof 
as against all persons of that state of things which they actually effect, 
when the existence of the state of things so effected is a fact in issue or 
is, or is deemed to be, relevant to the issue.” See also Taylor on Evi- 
dence, 8th Ed., 5.1667. In Davies v. Lowndes 1 a decree of the 
Court of Chancery in a suit between the defendant's ancestor and other 
persons unconnected with the plaintiff, which held that the estates in 
question should be considered to belong to the defendant’s ancestor 
and that he should be let into possession of the estate and have all 
the title-deeds delivered to him, was admitted, not as proof of the facts 
therein stated, but for the purpose of explaining in what character the 
defendant’s ancestor afterwards took actual possession of the estate. 
The principle of this decision was followed in Pear: Mohun Mukerji v. 
Drobomoyi Dabia.2 In Ramjan Khan v. Raman Chamar,? a previous 
decree obtained by the landlord against the tenant for arrears of rent 
was admitted as evidence of tenancy in a subsequent suit by the land- 
lord against the tenant for arrears of rent and ejectment, in 
which the tenant denied the relationship. See also Koondoo Nath Surma 
Goosamee, v. Dheer Chunder Surma Odhikar Gossameet, Hunsa Koer 
y. Sheo Gobind Raoot.5 In Venkatasani v. Venkatreddi,6 a judgment 
obtained by the plaintiff's father in a suit for ejectment in which his 
title was recognized, was admitted against a person not a party to the 
former suit on the ground that it tended to show that the plaintifi’s 
father had dealt with the property as his own for a long term of years. 
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We have now to.consider the admissibility of..a judgment 
where reliance is placed not on the adjective portia of it, or on 
its legal effect, but upon the. finding of the judge and the grounds 
on which his finding is based. It is with regard to this point that 
controversy has been very keen. Does the fact that a judge has 
expressed a certain opinion’ on a fact in issue in -a previous pro- 
ceeding make it more credible when it turns up agam for decision ? 
“Do the infirmities which attach to evidence of reputation attach to the 
evidence of judgments also, and in the same degree, and what 
[293] are the limitations which it is desirable to place upon the recep- 
tion of judgments in evidence ? : Originally, judgments. were regarded 
merely as evidence of reputation, and they were, held = be admissible | 
in cases in which evidence of reputation would be adnissible. The law 
relating to, the admissibility of reputation was an =xception to the 
general rule of evidence excluding hearsay. Evidense of reputation 
was allowed to be given in all matters of public and seneral interest, . 
partly on the ground that a contrary rule might lead t= the exclusion of 
the best evidence available, and partly on the ground chat people might 
be expected to have competent knowledge of such matters, see Taylor 
on Evidence, 8. 608. On the other hand with regard to matters of 
private right, evidence of reputation was rejected or the ground of 
probable want of competent knowledge, Morewood =. Wood, 1. On 
the same ground, reputation was considered inadmissible, with 
regard to particular facts because, not being equally notorious, they 
might be misunderstood or misrepresented. For izstance, if there 
was a question whether a road was public or private, declarations 
by old persons since dead that they had seen repa=s done upon it 
would ‘not be admissible, The Queen v. Bliss€ . Reputation is 
also evidence as much against a public right as in ite favour ; and this 
too, whether the evidence consist of declarations which, expressly nega- 
tive the right, or set up an inconsistent claim, or simply omit all men 
` tion of the right on some occasion when a notice of it might reasonably 
be expected, (Taylor on Evidence, S. 620. i 


Judgments being regarded as evidence of reputatizn, they were ad- 
mitted in all matters of public and general interest, mot as evidence of 
any specific fact existing at the time, but as evidence o7 the most solemn 
kind, of an adjudication by a competent tribunal upon she state of facts 
and the question of usage at the' time, see the obseævations of Lord 
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Abinger in Pim v. Curell,1In Reed v. Jackson 2 a verdict negativ- 
ing a public right of way, set up in defence to an action of treg- 
pass, was admitted in evidence in a subsequent action for trespass 
against another person who justified under the same plea. It was 
observed in this case by Lawrence J., that the finding of twelve men 
upon their oaths was evidence of reputation. The theory that a 
judgment is evidence of reputation has now been abandoned, see 
Neill v.Duke of Devonshire’. The ground on which reputation is rejected 
[294] in matters of private right is, as we have seen, the probable 
want of competent knowledge. But this ground can hardly apply to 
judgments rendered after careful investigation upon materials brought 
before judges by the assiduity of opposite parties interested in present- 
ing either side of a question in the most favourable light. Why should 
not a judgment pronounced after a genuine contest in matters of private 
‘right be as admissible as a judgment relating to matters of a publie 
nature? Bentham was for admitting all j udgments inter alios, leaving 
their sufficiency to the jury and allowing liberty to the party against 
whom it is used to impeach its ‘validity by attacking the grounds on 
which if is given. The answer to our question depends upon a variety 
of considerations. In the first place, there is not in matters of private 
right the same impossibility of obtaining better evidence, which has been 
one of the reasons for the admission of evidence of reputation, or opinion 
in matters of public interest. Again while evidence relating to matters 
of public interest may be presumed to be more or less within the know- 
ledge of all the members of the community affected, there is not the 
same presumption with regard to the knowledge of evidence relating to 
private rights. It may well happen that a party in a subsequent 
suit has much better access to evidence, than another party in a 
former proceeding, or may be betier able to expose the defects in the 
evidence on the other side. While a suit relating to public matters 
excites interest in the community, and may induce men having com- 
petent knowledge of the subject to comé forward and help the cause by 
their evidence, a suit relating to private rights has no interest for the 
public, and the parties to it receive little help from outsiders. Again, 
when the substantive part of a judgement is admitted in evidence, it is 
not allowed to be contradicted by the party against whom it is used, 
see The Collector Gorakhpur v.Palakdari Singh.4 Though the judgment 
` may not be conclusive against him and he may therefore produce other 
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evidence to rebut the judgment, he .cannot directly aadi it.and show 
that the judge was wrong incoming to the conelusica he did, on the 
materials actually before him. ‘Inthe case of Read v. Fackson,1 already 
_ quoted, the defendant was prohibited from showing chat the former 
judgment was entered by a mistake of the officer; there having been no 
evidence on either side on that issue. S. 44 of- the Evwdence Act also 
provides, that a former judgment [295] may be impeached for fraud 
or collusion or want of jurisdiction. The implicatior.is that. except 
on the grounds specified, judgments admitted uncer the previous 
sections cannot be impeached. Though Bentham advcrates the admis- 
sion of all judgments inter alios, he is obliged to ‘elmit, that leave 
should be given to the parties in the second proceeding to impeach 
the validity of the former judgment by attacking the grounds 
on which it was based. This will have the efect of making 
judicial inquiries interminable. A Judge will have not merely 
to pronounce an opinion upon the merits of the cause, but will 
also have to sit in judgment upon the previous jud3ments used as 
evidence and decide whether they were rightly or wrorzly decided. The 
English law has therefore adopted the principle, that a judgment in 
matters of private right should not be used against a person who was 
no party to the cause in which it was rendered. 


Before discussing the admissibility of such judgments in detail, 
' it ig well to make a few observations with regard to: Judgments 
in matters of public interest. What is, or is not, a matter of public 
interest is a question, on which different minds may come to different 
conclusions, and it is not possible to lay down any rule on the subject. 
In Nallathambi Battur v. Nellakumara Pillai,2 the qzestion whether © 
certain lands belonged toa temple was- considered by anes, J. to be a 
matter of a public nature, while Kindersley, J. considerel it doubtful. In 
Ramasami v. Appavu,? the question whether all lands ira certain village 
were liable to a certain cess in favour of a. temple was held to be a 
question ‘of general interest. Questions relating to general or local 
custom are matters of a public nafure; see Gurdayal Mal v. Jhandu 
Malt, which related to a custom of preemption and Jicnutullah Sirdar 
v. Romoni Kant Roy® which related to the standard of measurement of 
lands i in use in a Zamindari. : | 
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- Where the matter under inquiry in a subsequent suit is one of a 
public nature, a former judgment relating to the same matter but 
not expressly deciding for, or against, a public right, or custom will be 
admissible. This is in analogy with the law as to the admissibility of 
reputation in regard to public rights. In Neill v. Duke of Devonshire, 
where the plaintiff sued [296] for trespass to aseveral fishery in a 
navigable tidal rver, the defendant justified on the ground that the puble 
had a right of fishing. As evidence of possession anduser, the plaintiff 
tendered the proceedings and decree in 1687 in a possessory suit brought 
in the Court of Chancery in Ireland by the plaintiff’s predecessor 
against strangers to the present action, by which decree an injunction 
was awarded to quiet the plaintiff's predecessor in such possession as 
he had atthe time of exhibiting the bill and three years before to conti- 
nue until evicted by due course of law, both parties being at liberty to 
take proceedings at law against each other for the ascertainment of their 
titles. It was held by the House of Lords that as the decree was a 
solemn and final adjudication in a suit, not collusive, but adversely 
litigated on proofs of possession given on both sides, and as no decree 
could have been pronounced in them except on proofs satisfactory to 
the court of a possession by the plaintiff for at least three years before 
the suit, inconsistent with any actual exercise at that time of a public 
right of fishing, the proceedings ending in the decree were admissible, 
notwithstanding the fact that there was no issue in the possessory 
suit whether the public .had a right of fishing, and that the interest 
which both the litigants designed to guard were private and exclusive 
and adverse to any claim on the part of the community. 


For the purpose of admissibility it is immaterial that a judg- 
ment was obtained ex parte or has not been followed by excution, see 
Earl of Carnarvon v. Villebois 2 Neill v, Duke of Devonshirel. 


With regard to judgments in matters of private right, we. have 
seen that the rule in England is, that no judgment can be used in 
evidence ‘against a person; who was no party to it. But it ig unfair 
that while a judgment cannot be used in evidence against one of the 
parties toa suit, it should be used against the other party thereto, 
because he wasa party to the suit in which the former judgment 
was pronounced, This rule has been condemned by Bentham as the 
very height of absurdity, has been said by Mr. Taylor to be one of ques- 











1, (1882; L. R, 8 App. Cas. 185. 2. 18 M. &, W. 818. 
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tionable propriety,.(Tayloron Evidence, S. 1682) ‘and has besa also 
disapproved by judges in India, see Lalla Rung Lally. Deo NaratTewareel 
The collector of Gorakhpur v.Palakdhari Singh*.It may often happen that 
[297] the former suit may not have been prosecuted’ by the party with 
the same diligence, or the judgment may be erroneous. Though it 
is necessary, that a party to the former judgment should be bound there- 
by as against the other party thereto in the interests of finality of 
litigation, there is no reason why he should be affectdd by that judgment 
ina subsequent suit against a stranger, Though the judgment if ad- 
. mitted would not be’ conclusive against the party against whom it is 
used, it would still exercise an unduly great influence on the mad of 
the judge in the subsequent suit. To use the language of Mr. Justice 
Pontifex in Gugju Lall ¥. Fatteh Lall. “With repedt to judgment inter 
partes it would be unreasonable that a person whohas proved his case once 
against his opponent who had a full opportunity of rebuttins it should be 
compelled a second time to adduce his proofs against’ the same opponent. 
Otherwise there would obviously be no end to litigation. But it is by 
no means unreasonable that a person who has never before been 
put to the trouble and expense of adducing ‘his proofs should 
be treated in the same way, as if his opponent had suffered no 
adverse judgment in any other proceeding. The: ‘same opportunities 
of proof are open, as were open to the successful litigant in the 
first proceeding. Why should a stranger to: ‘that proceeding . 
be excused from furnishing evidence in the ordinas course ?”’ 
The decisions in India on the admissibility of judgments not inter 
partes .in private matters may ke divided into three classes, (1) those 
which hold that judgments may be used even against strangers to the 
‘first proceeding,“ (2) those which hold that judgments may be used 
only against parties, t and (6) those which hold that. judgments cannot 
be used even against mageioes 1 i (a fe 





1. (1871) 14 W. te 201. 2. (1889) I. L. R. 12 A. 1. 
(1880) 1. L. R. 6C. 171. 


: Seetendin V.. MEE e Bose, 2. W.. R. 167 ; ;: Neamut Ali Vv. 
Gooroo Doss, 22 W. R., 365; Daitari Mohanti v. Jugo Bundhoo Mohants 
23 W. R., 2938; Hunsa Kooer v. Sheo Gobind Raoot, 124 W. R, 481. 


t Lalla Rung Lall v. Doe Narain Tewaree, 14 W. R. 201; Bhyrub 
Nath Toee v. Kally Chunder Chowdhry, 16 W. R. 112: The Collector of 
Gorakhpur v. Palokdhari Singh, I. L. R. 12 A. 1. 


| Rajah Sutto Surn Ghosal v. Dhone Kristno em 1 W. R, 88; 
Dost Mahomed Khan Chowdhry y. Soolochana Dabiáâ; 1. W.R, 270; -Moha 
Moya Dossee v. Joodishtir, 10 W. R, 112 ; Goluck Monee Debia v. Ram 
Monee Bose, 12 W. R, 21 ; Beer Chunder Roy v. Shaikh Tumeezooddeen 
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- [298] While the Madras and Bombay High Courts have adopted 
the decision of the majority of the Full Bench in Gajju Lall v. Fatteh 
Lall, 1 the ‘Allahabad High Court has dissented therefrom, and holds 
that a former judgment is admissible, at any rate against one who was 
a party to it. The question turns upon the proper construction of Ss. 
43, 11, and 13 of the Evidence Act. S. 43 provides that “judgments, 
orders, or decrees other than those mentioned in Ss. 40, 41,and 42, are 
irrelevant unless the existence of such judgment, order, or decree is a 
fact in issue, or is relevant under some other provision of this Act.” It 
1g important to note here that the words used are ‘existence of such judg- | 
ment, &e.” and not merely “judgment, &c,” S.11 provides “Facts not 
otherwise relevant are relevant, (1) if they are inconsistent with any 
fact in issue or relevant fact, (2) if by themselves or in con- 
nection with otherfacts they make the existence or non-existence 
of. any fact in issue’ or relevant fact highly probable or. im- 
probable.” §.13 enacts, “When the question is as to the existence 
of any right or custom the following facts are relevant:— (a) 
any transaction by which the right or custom in question was created, 
claimed, modified, recognized, asserted, ‘or denied, or which was 
inconsistent with its existence ; (b) particular instances in which the 
right or custom was claimed, recognized or exercised, or in which its 
exercise was disputed, asserted, or departed from.” The word fact is 
as pointed out by Metter, J. in his dissentient judgment, certainly 
wide enough to include judgments. Garth ©. J. seems to have held- 
that a judgment was not a fact, because he thought that if a judgment 
were held to be afact, all judgments would necessarily become admissible 
under S. 11 of the Evidence Act. The fear entertained by the 
learned Chief Justice does not appear to be well-founded. 1n the 
construction of 8. 11 the following. observations of West, J. in Reg v. 
Parbhudas, 2 have to be borne in mind, “S. 11 of the Evidence 
Act is no doubt expressed in terms so extensive that any fact 
‘which can by a chain of ratiocination be brought into connection 
with another, so as to have a bearing on the point in issue may 
possibly be held to be relevant within its meaning. But the con- 





_ 


12 W. R, 87 ; Lala Mahadeo Dyal Singh v. Chundee Pershad, 25 W. R. 
57 ; Gujju Lall v. Fatieh Lall, I. DL. R, 6 C, 171; Mahendra Lal Khan 
yv. Rosomoyi Dasi, I. L. R, 12 C. 207 ; Surender Nath Pal Chowdry v. 
Brojo Nath Pal Chowdhry, I. L.R, 18 C. 352; Ranchhodas Krishnadas, 
v. Bapu Narhar, I.L.R. 10 B. 439 ; Ramasamı v. Appavu, I.L.R, 12 M. 9, 
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nexions of human affairs are so infinitely various.and so far reach- 
ing, that thus to take the section in its wides* ` ‘admissible sense 
would be to complicate every ‘inquiry with a: mass of collateral 
[299] inquiries, limited only by the patience and the means of the par- 
ties. That such an extensive meaning was not in the mind of the legis- 
lature itself seems to be shown by several indications in the Act itself. 
The illustrations to 8. 11 do not go beyond familiar Gses in the English 
law of Evidence.” Tho interpretation of the Calentta and Madras 
High Courts that the word right in S. 13 is confined-to public, or incor- 
poreal rights seems to be unduly narrow, see the obe=rvations of Mitter 
J. in Gujju Laly. Fateh Lalliof Bdge C. J. in I. -T. R.12 A. 14 of 
Straight J. at.p. 24 in the same ease and ‘of Sargent C. J, in 
I. L. R. 10 B. 442. The distinction which seems to Fave been drawn by 
the Madras High Court, that while a judgment relatii to a question of 
private ownership is not a transaction, a judgment relszing to incorporeal 
rights, or matters of a public nature-may be a transaction, is not very 
intelligible. Whether the use of the word transaction in the case of 
judgments would be a misapplication of the term as stated by Garth C. 
J., or a strained use of it as stated by Sargent C. J., 3 can certainly be 
applied to the whole suit which culminated inthe jrdgment, see the 
observations of Straight J. in. I. L. R. 12 A. 14. rs 


The question then to be considered is whethe- judgments. are 
among the transactions. contemplated by S. 18. Tc hold that judg- 
_ ments fall within S. 18 would throw open the door to almost every 
judgment, would be inconsistent with the scheme ar: “the Act which 
deals with the subject of judgments in a separate croup of sections, 
and would render the sections dealing with that subj2ct entirely super- 
fluous. It is true that S. 43 renders judgments admisible,’ where their 
existence would be relevant- under other sections. Bat sufficient scope 
is given to those words by holding that former judgmezts are admissible 
for the purpose of proving their legal consequences, -where such con- 
sequences are relevant facts. Otherwise the pr ohibitive part of 8. 43 
becomes almost wholly.useless. Again if S. 13 is applicable to’ judg- 
ments, any judgment dealing with the matter in dispute will be 
admissible in any subsequent suit between persons bch of. whom may 
be total Strangers to the former proceedings. “That _ juigments not inter 
. partes dealing with matters of private right are inaimissible for, or 
against, strangers appears then to be the most reasorable pepeenenan 
of the Act. ° ' 


————— 


P n I. L. R, 6 O. 171, 180, 
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' [300] It remains for us to consider the question, how far judgments 
inter partes should be admitted in evidence in a second proceeding bet- 
ween the same parties where they do not constitute the matter res 
judicata. None of the reasons- which justify the exclusion of judg- 
ments inter alios apply to the case of judgments inter partes.’ 
We find accordingly under the English law, that a judgment 
inter partes “is admissible in a subsequent suit between the same 
parties unless the two suits are governed by different principles 
as to the admissibility of evidence; Taylor on Evidence, Ss. 1684, 
1685. Thus if A obtains a decree for judicial separation from her 
husband B on the sround of cruelty and desertion proved by her own 
evidence, and B afterwards sues A for dissolution of marriage on the 
ground of adultery, and A charges B in that suit with cruelty and de- 
gertion, the decree in the first suit would have been under’ the old law 
deemed to be irrelevant in the second, because in the second suit neither 
A nor B could give evidence, Stoate v. Stodte.1 A judgment in a erimi- 
nal trial cannot be received in acivil action to establish the. truth of 
the facts on which it was rendered, and ajudgment in a civil action 
cannot be given in evidence for such a purpose in a criminal prose- 
cution, Taylor on Evidence, S. 169; Nittyanund Surmah v. Kashenath 
Nyalunker, 2 Bishonath Neogy v. Huro Gobind Neogy. 3 This rule is 
also justified on the technical ground of want of identity of parties and 
on the ground of a difference in the quantum of evidence required to 
produce conviction, Greenleaf on Evidence, Vol. I, S. 587. The 
practice of the courts in India is also in favor of the rule as above stated, 
subject to the same qualification. See Mohesh Chunder Dino Bundhoo,4 
Naranji Bhikabhai v. Dipa Umed, 5 Nilmoney Singh v. Heera Lall 
Dass, 6 and Run Bahadur Singh v. Luchoo Kooer. T The last case cited 
is a decision of the Privy Council and is entitled to much weight not- 
withstanding that the question of admissibility was not specifically 
raised and decided. The plaintiff brought a suit in the Subordinate Court 
against his brother’s widow claiming his property , by survivorship. 
The issue being, whether the ownership of the brothers was joint or 
seperate, an order under Act KXVII of 1860 granting a certificate 
to the widow, the judgment of a Munsif im a rent suit brought by 
the widow against a tenant in which the brother intervened as 


hee a 
1. (1861) 2 Swab and Trist 223. 4, (1875) 24 W. R. 265. 

. _ 2. (1866) 5 W. R. 26. 5. (1878) I. L. R. 8 B. 5. 
g. (1866) 5 W. R. 27. 6. (1881) I. L. R, 7 O. 28, 
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[301] co- -defendant, and an order by a-magistrate recuiring the plain- 
tiff to enter into recognizances to keep the peace, all daciding the same 
issue on nearly the same evidence were’ “considered in =vidence though 
none of those proceedings constituted the matter res judicata. It must 
be admitted however, that in none of these has the pomt been consider- 
ed with special reference to the provisions of the Evicence Act, Section 
43 is framed ‘in too rigorously prohibitive language to admit even 
judgments inter partes, though their exclusion does 20t appear to be 
consonant with reason, or convenience. It is perhaps an oversight on 
_ the part of the legislature like the succeeding ‘section which is drawn 
up in language so infelicitous, that a party may, if the grammatical 
construction is adopted, avoid a previous judgment on the ground of 


his own fraud. 
P. S. SIVASWAMI AIYAR. 


CRITICAL NOTES. 
NILAKANDAN v. PADMANABBA, I. L. R, 14 M. 153. 


Change of Trustees by compromise:—In this ‘case Muthusami 
Aiyar and Best JJ. held that-where by a compromise’ of pending litiga- 
tion, a joint right of management as trustees, had besn conceded and © 
recognized in favour of the members of a family, by fre hereditary ura- 
lers or trustees of a devasom, the latter were not entisled to re-open the 
question of the formers’ right to the joint enjoyment. ‘unless the com- 
promise was vitiated by fraud. The learned judges proceeded however 


to fortify their conclusion in the case by stating that the compromise 


was in accordance with the prior usage of the institction and did not 
purport to vary it, and that the evidence relating to the period prior to 
the date of the compromise failed to establish that thers was no right of 
joint management. Apart from the evidence as to whether the com- 
promise upheld merely a prior usage, the question renains whether a 
compromise which purports to confer a right of trustesship in a strang- 
er, estops the successors of the parties to the compromise from dis- 
puting its validity. In Subbarayudu v. . Kotazya I Wilkinson 
and Subramanya Aiyar JJ. refused on the other rand to recognize 
the validity of a compromise, which embodied: a declaration 
in favour of the party not entitled, as to the- ‘trusteestiip of a temple. In 
[302] view to this conflict of authority it would Ee interesting to 
inquire which is the sounder view. There are private and public trusts 





1. (1892) 2 M. L J. 166 ` 
38 
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and:there are also religious charitable trusts. The question as to the 
validity of a compromise which declares a person to be a trustee who 
was not entitled to the office, might arise in connection with each of 
them. l 


A trust is defined in the Indian Trusts Act “asan obligation 
annexed to the ownership of property, &c.” It goes without saying that 
except under special statutory authority the obligor may not transfer 
the obligation without the consent of the obliges: See J. H. Todd v, 
Lakhmidas Purshotam Das,) and Ct. In the matter of the Bombay Fire 
Insurance Company Limited : ex parte R. Gilbert, In this matter of the 
renunciation of a trust or the discharge of a trustee Ss. 41 and 71 ‘of 
Act IT of 1882, shew that the consent of the beneficiary would release 
the trustee from the obligation, and that the trustee cannot renounce 
it after acceptance, of his own accord, except where the instrument 
of trust sanctions it. See 8. 274, Perry on Trusts. If the trustee 
cannot transfer the trust by alienation inter vivos, there is nothing 
whatever to shew that he can doit by means of a compromise. 
The question of the validity.of compromises, we submit, can arise only 
with veference to rights which are alienable by parties. It can never be 
pretended that a right to personal safety, liberty or. reputation may be 
given up by a compromise. In Adams v.Paynier 3 there was a marriage 
settlement and the trustees of the settlement had the usual power to 
appoint new trustees. One of them relinquished the trust but no new 
trustee was appointed. The remaining trustee lent out the trust money 
‘on mortgage. The Vice-Chancellor held that as under the settlement the ` 
relinquishment would operate only on the appointment of a new’ 
trustee, the retired trustee, still continued and was a necessary party 
to a bill for foreclosure of the mortgaged estate. In Pearce v.Pearce, 4 
there were two trustees and one of them made an invalid appointment 
by deed, of a third person, as trustee in his stead. There was also a 
transfer of the trust fund to the new trustee. The Master of the 
Rolls held that there was a breach of trust and the resigning trustee 
_was liable for the loss of funds. See Lewin on Trusts p. 737. Sudgan v. 
Cross and, 5 illust rates the same principle under somewhat different 
[303]cireumstances. A’testator appointed two trustees and executors of 
his will but by a codicil excluded them and appointed two others.One of 
them retired in consideration of £25 paid to him by one of the exclud- 

1( )LDL.R.16 3B. 441. 3( ) 1 Call. 528 


a ( } T. L. R. 16 B. 398- 4 ( ) 22 Beav 248, 
35m. & G. 192, 
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ed trustees, and executed a deed appointing the- excluded trustee to 
act as trustee in his room. The Vice-Chancellor ‘directed the new 
trustee to be removed and the deed to be cancelled’ and declared the 
conveyance to be void. | 


It may, however, be. suggested that we have nor to consider the 
case of a transfer of the trust by one trustee to -another, but the 
addition of a trustee. S. 73 of Act II of 1882 authorizes the increase 
in the number of trustees only on occasions when a new frustee may 
be validly appointed under the provisions contained in the earlier part 
- of the section. | l 


Now, is there anything to shew that in the case of a public 
erase whether it is religious or charitable, the power of the trustee 
to transfer the trust or add to the number-of trustees by means of 
a compromise is larger? It has been held that an alteration ofa | 
trust however long such alteration might have been acted on would 
not be valid and the ‘original trust if clearly ascertainable would 
be re-established. In Perry on trusts S. 745, it is stated, that “lapse 
of time will not be allowed to establish any perversion or abuse of a 
charitable trust, if the original, purpose can be clearly determined” 
although “the court will not interfere to change it without conclusive 
evidence that the charity has been perverted.” Again in Lewin on 
Trusts, p. 587 we have the following, “ But if the. purpose of the 
gettlors appear clearly on the instrument the court in that case, though 
the usage of the congregation may have run in a different channel, 

cannot change the nature of the original institution; i is not competent 
for the majority of the congregation or for the managers of the property 
to say ‘We have altered our opinions, the chapel in future shall be for 
the benefit of persons of the same persuasion as ourselves’. See also 
Tudors Charitable Trusts, p. 249. In Attorney-General v. Corporation of 
Rochester 1, Lord Justice Knight-Bruce, said “where a charitable gift is 
ambiguous, it may be interpreted by the aid of contemporaneous usage 
but no length of usage will warrant a deviation, from the terms of 
the trust which the court regards ‘as plain” and he refused to hold’ 
himself bound as to such deviation by pr oceeding3 in former suits 
[304] in which the question did not dir ectly arise. Again in Attorney- 
General v. Beverley 2 the Lords Justices said “ where the court sees 
clearly the intention of the founder of a charity no argument founded on 
length of time can prevail against it.” And in Attorney-Ceneral v. St. 


a Fa ee ee 
1( ) 5 De Gex M. & G. 822. 2 ( ) 6 Do, Gox. .M. & G. 256, 
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John’s Hospital, Bedford, 1 where by the charter of a foundation, the 
property of a charity was directed to be applied for the benefit of the 
poor, the court enforced the trust, although for certain centuries certain 
fixed payments only had been made to the poor and the surplus rents 
enjoyed by the master. See also Konwar Doorganath Roy v. Rau 
Ohunder Sen, 2 In Attorney-General v. St. Cross Hospital, 3 the master 
of the hospital and the brethren of St. John of Jerusalem, on account 
of certain differences, made an agreement with the approval of the 
Bishop of Winchester, who had some power of superintendence, 
varying the character of the trust. The’ court, on a bill- to compel 
the due performance of the charitable trusts, set aside the agreement, 
although it recited that it was in accordance with the previous usage of 
the institution. In Man v. Ballett the court held that no agreement 
of the parishoners, where several charities were given for several pur- 
poses, could alter them or divert them to other uses. The fact there- 
fore that a compromise purports to be in accordance with the prior 
usage, or has been acted upon for a great number of years as Muthu- 
sami Aiyar and Best J.J, found in Nilakandan v. Padmanabha, would 
not render a variation in the original trust valid. . 


But the question we have to consider is not with reference to a 
variation in the trust but relates to a change or addition of trustees 
by compromise. There seems however to be no distinction in principle 
between a case of the variation of a trust and one relating to the change 
of trustees. The office of trustee is extra commercium. As was observed 
in Chalmer v. Bradley,® “A trustee cannot by any act of his own 
denude himself of his character of trustee till he has performed his 
trust.” In Kanmi v. Achudu,6 the court held a Karaima right in a 
pagoda to be unsaleable. In Venkatdrayar v. Srinivasa Ayyangar, the 
office of Archakan in a temple was held inalienable. And since the 
decision of the Privy Council in Raja Vurmah Valia v. Ravi Vurmah 
Kunhi Kutty,8[805 ]confirming the decision of the Madras High Court in 
Rajah of Cherakal v. Mootha Rajah,’ the principle of the inalienability of 
the office of trustee has been settled. In Narasimma Thatha Acharya v. 
Anantha Bhatta,l0 Kernantand Kindersley JJ. held that an Archaka 
could not sell the office and emoluments of Paricharaka, inasmuch asg 








1(  )2 Do. Gox. J. & S. 621. 6( )8M.H.C.R, 380. 
2 ( } I. L. R. 2 0. 847. 7 ( )7 M. H. C. R. 82. 

8 ( } 17 Bear, 485 ; 8 ( ) I. L. R., I M, 285. 
4 ( ) 1 Vern. 43. 9 ( )} 7M. H. b. R. 110. 
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they were extra commercium. In Rama Varma Tambaran v. Raman 
Nayar, the principle of the foregoing decisions was extended. Innes 
and Muthusami Aiyar JJ. held in this case that a transfer of the right 
to manage a temple and its lands by way of lease was illegal. In Kuppa 
v. Dorasami, 2 Innes and’Kindersley JJ. said “It is sufficient to say 
that an alienation to a person not in the line of heirs, though otherwise 
qualified for the performance of the office, is not one which should be 
excepted from the general rule against the alienation of hereditary 
religious trusts and offices.” See also Juggarnath Roy Chowdhry v. 
Pershad Surmah,8 and Durga Bibi v. Chanchal Ram. ' 


If the alienation of the office of trustee is invalid, is there any 
reason to place an alienation by means of a compromise on a different 
footing, or to justify an addition to the number of trustees by means i 
of such compromise? In Giyana Sambandha Pandara Sannadhi v. 
Kandasami Tambirand Collins C. J. and Muthusami diyar J. referred 
to compromise between the predecessors in interest of the parties to 
the suit, but only as evidence of the usage of the institution and not as 
estopping the-parties from setting up a different usage. But in Nila- 
kandan v. Padmahabha the learned judges refer to the decision of the 
Privy Council in Balwant Rao Bishwant Chandra Cher v. Purun Mal 
Chaube as supporting the conclusion at which they azrived. In that 
case a person sued to obtain possession of property belonging toa re- 
ligious endowment as its trustee or manager, and the Privy Council 
held S. 10 of the Limitation Act inapplicable, and dismissed the suit 
as barred. The same principle was applied in Kdénnan v. Nilakandant 
and Karimshah v. Nattan, 8.and the suit by the trustee held barred. 
Applying S. 28 of the Limitation Act XV of 1877 to such a case, it may 
follow, that the right to such possession is extinguished, whether the 
tight to the office itself is extinguished or not. But there is nothing 
whatever inthe Limitation Act to shew that the person who has been 
[806] illegally in possession of the trust properties, the trustee de son 
tort, acquired a right to the office of trustee by long continued posses- 
sion. Neither the Privy Council in 10 Indian Appeals nor the Madras 
High Court in I. L. R, 7 Madras series, had to considsr the question 
whether by possession of the office of trustee for a number of years, a 
person could acquire » right to the trusteeship, and it seems to us diff- 
cult to hold that he could ; Perry on Trusts, S. 245. We can see no 
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virtue in a compromise that it should be regarded as capable of con- 
ferring a right to the office of trustee, where an alienation would not, 
Transfers of rights by means of compromises would not ordinarily ,be 
considered binding so as to be incapable of beingset aside on the 
sround of mistake, unless the rights were doubtful. See Story’s Equity 
Ss. 131 & 131a. The putting an end to the doubtful character of the 
right is sufficient consideration for the arrangement, even though it 
may operate virtually to transfer the right of one party to the other. 
But in the case of an inalienable right such as that of a trusteeship it 
seems difficult to imagine that a compromise should have the excep- 
tional advantage of binding altogether the parties and their represent- 
atives. 


NOTES OF INDIAN CASES. 


Abdul Khadar v. Meera Saheb, 1. L. R. 15 M. 224. When a 
document has not been given in evidence in a suit, though it might have 
been put into court for that purpose, the judge has no power to take 
proceedings under S. 478, of,the Criminal Procedure Code, and inquire 
into an offence of forgery with reference to that doctnent, with a view 
to a commitment to the Court of Session, because in such a case it can- 
not be said that the offence alleged was ‘ committed before it or brought 
under its notice in the course of a judicial proceeding.’ The meaning of 
these phrases is rendered clear by S. 195, Cl. (e) which shows that the 
document should have been ‘ given in evidence’ in the proceeding. But 
the court (Parker and Shephard J J.) seem to rest their decision in 
part also on the ground that a court before it can proceed under Ss. 
476 and 478, should be satisfied that there is a prima facie case on the 
materials on record in the case, and is not entitled to make any fresh 
inquiry to find out, wherher there is such a case, and rely on Zamin- 
dar of Sivagirt v. The Queen) in support of their view. But 
that decision seems to us to be questionable and appears also to he 
[307] against the terms of S. 476, which authorises the court to make 
a preliminary enquiry where necessary. This is prima facie intended 
to apply to a case where, on the materials already on record, there is no 
prima facie case against the accused, for it cannot be negessary, if such 
already exists. The decision relied on as well as the ruling in In thé 
matter of the Petition of Kast Chunder Mozumdar, I. L. R, 6 C, 440 
which it follows, was dissented from in the well-considered case of 
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Shashi Kumar Dey v. Sashi Kumar Dey, 1 My. Manas in his commen- 
taries on the Penal Code, 4th Ed. p. 185 also takes , similar view. 


Thanikachella v. Shudachella, I. L. R, 15 v. 258. The owner 
of part of the land included in a holding who pays to the landlord 
the rent due for the whole of the holding to protect his own portion 
from sale by the landlord cannot claim a charge on the remainder for 
the excess paid by him, Such a case, observes Mr. Tustice Parker, is 
not similar to that where what is paid is not-rent dus to a landlord but 
revenue due to Government. The reason is that the Whole of the land 
comprised in a single holdingissecurity for the revenue; due on any portion 
of it, S. 2, Revenue Recovery Act II of 1864, and a person who rightfully 
relieves a land belonging to another of this charge by peying the revenue 
that the latter is bound to pay,is entitled to a charge om his portion of the 
land for the revenue due on it, but in the case of rent, the landlord has 
no lien for it on the holding of the tenant, but only or the crops of the 
year, see 8. 32, Rent Recovery Act VIII of 1865. The extraordinary 
remedy of the landlord is merely to enforce payment’ oy distress and 
sale without resort to the court. | 


Ammayee v. Yalumalai, I. L. R, 15 M. 261. ‘Collins, C. J. and 
Handley, J, beld in this case, confirming the decision of Wilkinson J. 
that under S. 50, Cl. 3, of the Indian Succession Act, affixirg the ini- 
tials is a sufficient signature on the part of the attesting witnesses toa 
~ will. There can be little doubt that the decision is right and it would 
be extremely hard to hold otherwise. The learned judges were 
apparently not inclined to agree with the view of the Bombay and Cal- 
cutta High Courts that marking is not sufficient signature within the 
meaning of the section. Their view receives support’ from the decision 
in Inthe Goods of Wynne, 13 B..L. R, 392, per Pontifex: J. Bissonath 
Dinda, v. Doyaram Jana, 2 and other cases collected in Henderson’s in- 


testate and Testamentary succession, pp. 45, 46. : 


Shangara v, Krishnan, I. L. R, 15 M., 267. | Although benamé 
transactions are recognized in India, he who resorts to. them will not 
be permitted by the court to derive undue advantage by so doing. He 
[308] will not, for instance, be permitted first to put forward his name- 
lender to bring a suit, and when that fails, to sue again in his own 
name; so hold Parker and Wilkinson JJ ; and their view is in accord- 
ance with that of the Calcutta . and Allahabad High Courts in Gopi 


Se ee ee 

; 
1. (1898) I-L. R. 19 C. 846. 2, (1879) 5 ŒL-R. 565.: 
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Nath Chobey v. Bhugwat Pershad! and Khub Chand v.Narain Singh,?. 
In all these cases, the name-lender seems to have carried on the 
first litigation with the knowledge and privity of the real owner, but we 
are not sure that even where the name-lender acts without his know- 
ledge, the rule will not apply. 


Shan Maun Mull v. Madras Building Company, I. L. R. 15 M. 
9268. CollinsC.J. and Handley J. pointed out in this case, that the ` 
negligence in a prior mortgagee which gives priority to a subsequent 
mortgagee need not amount to fraud. Whatever may be the correct 
view under English law, 8. 98 of Act IV of 1882 gives a subsequent 
mortgagee priority when he is induced to lend money on account of the 
fraud, misrepresentation, or gross neglect of the prior mortgagee. The 
principle of the rule is that a prior mortgagee who by his misconduct 
misleads the subsequent mortgage to advance a loan is estopped from 
setting up his mortgagee as against him. This rule of estoppel evident- 
ly does not require fraud on the part of the prior mortgagee. 


In the case under notice, the prior mortgagee contended that as his 
mortgage was registered, the second mortgagee had constructive notice 
of it, and could not therefore claim priority. This contention would be 
sound according to the view of the Bombay High Court as well as that 
of the American Courts. But the learned judges were not prepared to 
follow it, principally on the ground that according to the English and 
Irish decisions, registration by itself does not .amount to notice, and- 
that the result of accepting the Bombay view would be todisturb many 
titles founded on transactions entered into in the faith that the English 
and Irish decisions would be followed in this country. On this point 
we are not quite sure that the learned judges are right. It is certainly 
straining the principle of stare decisis to suppose that people inIndi a 
are likely to. have acted on the Eaglish decisions where they have not 
been followed here, and to adopt themaslaw on ‘that ground even 
where they are erroneous. The case is one where a man whose title is 
subordinate to that of another seeks to gain an advantage over him by 
proving gross negligence. There is noreason why he should be permit- 
ted to do so where be himself has not taken a precaution that a 
mortgagee or a vendee may well be expected to, and ordinarily does, 
take, viz., to make a search in the Registration Office to see whether 
there are prior incumbrances on the property. Where the equity on his 
[309] side is not thoroughly good, it seems hard to deprive the prior 


1. (1889) I. L. R. 10 C..697. 2. I. L. R. 8A. 812. 
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mortgagee of a title which is legally complete. The rule is one intended 
to relieve vigilant and careful men against grossly careless man, who 
lead them to make mistakes aad not to relieve one caczaless man against 
another careless man. Even in.England, the rule hes not the unani- 
mous support of the judges, and would seem now to =e followed only 
on the principle of Stare decisis. See Lakshmandis Sarupchand v 
Dasrat.1 One principal object of registration is to enable persons to 
ascertain what prior transactions a property has beer subjected to. It 
may therefore be taken to be constructive notice o. the transaction 
concerned. We think also that-this view was really adopted in the 
ease of The Madras Hindu Union Bank *, In Gangadkzra v. Sivarama,§ 
the point was not decided. On the whole we should_have been better 
satisfied if the Madras Court had adopted the Bombas view. 


Queen Empress v. Baburam Kansari, I. L R., 19 C.,190. 
Habit involves repetition of acts of the same kind for a period of time. 
The receipt of the proceeds of a number of different robberies from a 
number of different thieves on the same day does not trerefore constitute 
the offence of habitually receiving stolen property urder S. 413 of the 
Penal Code. As Mr. Mayne remarks “ At the very least two acts of 
receiving or dealing in stolen property must pe proved or presumed , 
and these acts must be at some little distance of tims, otherwise, they 
could not be taken as establishing a habit. ” ) 


Khoo Kwat Siew v. Wooi Taik Hwat, I. L. R- 19 C,, 223. In 
this case the Privy Council have applied outside the Presidency towiis 
the rule of bankruptcy law that if a trader assigns all nis propery except 
on some substantial contemporaneous payment, or substantial under- 
taking to make a subsequent payment, it is an act of-bankruptey, and 
void against the creditors on his insolvency. The ground of this is that 
the necessary effect of.such an assignment must be to prevent the 
debtor carrying on his trade and to defeat and delay Hs creditors. But 
an assignment by a trader ofall his effects simply to scure an advance 
is not of itself an act of bankruptcy, nor if to psy off an existing 
charge or debt if made to carry out an absolute agrzament bona’ fide 
érifared into at the-time of the loan. See May oa Fraucalent and Volun- 
tary dispositions of property, pp. 94 to 96. The fules of bankr ‘uptey law 
render dispo sitions or assignments void which are nos dealt with by 8. 
58 of the Transfer of Property Act ana ‘the ElizabetEan ERER 13 
Ch. 5 and 27 Ch, 4. 


L. (1881) LL-R. 6 B. 168 at p. 1867. 2. (1888) LER. 12 M. 424 
3, (1884) I. L. R. 8 M. 2 
89 
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` [310] Behari Lal ».Madho Lal Ahir Gayawal, I. L. R., 19 ©, 
936. This was an action by a daughter’s son for a declaration of his 
title to, and possession of, the estate of his grandfather, against his 
mother and-the son of another daughter. The plaintiff based his claim 
upon an ikrarnama, of the widow of the last male owner whereby he 
contended the estate was transferred to him, the only presumptive 
male heir atthe time. The Privy Council held that there was -no 
surrender by the widow of her life estate in favour of the presumptive 
male owner. It was therefore unnecessary for them tbo express -an 
opinion on the vexed question whether by a surrender of the-life estate 
‘to the then presumptive reversioner, he is let into possession as the next 
heir of the male owner, notwithstanding the fact that somebody else 
may turn out to be the actual reversioner at the widow’s death. -See 
Critical Notes, I. M. L. J, p. 157. But the Privy Council however Say 
“At the time of the execution of the ikrarnama, M was not. born, so 
that the plaintiff was then the apparent reversionary heir, subject to the 
life estate of his grandmother 4 ; it may be accepted that, according to 
Hindu Law, the widow can accelerate the estate of the © heir’ by con- 
vyeying absolutely and destroying her life estate.” Although the point 
was not necessarily raised for decision, this expression of opinion may 
be taken as settling the law on the matter. The Privy Council do not 
accept the rule for the sake of argument, but they lay down what- they 
consider to be the accepted law. It is Jalore that questions of great 
difficulty should thus be summarily, dealt with by the highest tribunal. 
Iti is only Bengal judges that have had a seat on the Privy Council. Tt 
is a natural tendency on the part of the Privy Council to accept what'is 
settled law in’ Bengal as the settled law of all India. This obiter ‘dictum 
of the Privy Council so summarily expressed, against the view of the 
Allahabad High Court in I. L. R., 6 A, 116, and without reference to 
their own previous decisions, is a proof of the deterioration in the 
judicial capacity of the Privy Council which has béen complained of 


recent years. 


iashmeswat Singh v. “Manowar Hossein, I. L. R, 19 C, 258. 
There are sever al points of interest decided in this case by .the Privy 
Council. A joint- -owner of land cannot be prevented from cultivating 
for his own use a portion of the joint holding not in excess of his own ` 
~ share, by the other joint-owner. The theory of the law that each Of 
the joint- -owners is interested in every inch of the common ground does 
not involvean interference-with the-enjoyment of one, by the ‘other;-o 
a portion of the joint holding, when such exclusive enjoyment ‘is nof 


res 
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calculated to defeat the’right of. such other. This was eld by the Privy 
Council in [841] Watson £ Co. v. Ramchund Dutt 1. Following the prin- 
ciples laid down in this ‘case, the Privy Council hold taat property does 
not cease to be joint merely because it is used so as. to produce more 
profit to one of the joint-owners who has incurred exaenditure for that 
purpose’ than to the others, where the latter are no“ excluded. The 
Privy Council also point out that where ‘it was held that possession was 
adverse, a3 an inference from admitted facts, the question was one of 
law, on which a second appeal would lie. 


Dhunput Singh v. Saraswati Misrain, I. L. R., 19 C, 267. We 
doubt the correctness of this decision. Tottenham sod Banerjee JJ. ' 
held that where a sale of an undertentre by the Zam-ndar is set aside 
for -an informality, the Zamindar is entitled fo sue the undertenure 
holder for rent for the period during wibch he was in possession as 
purchaser of the undertenure. 


It seems to us that though the Zamindar might-not be a trespas- 
ser in bringing about the-sale, his possession of tHe property was not 
lawful and he was a trespasser in the eye of thelaw. Imshe Privy Council 
ease of Vussumat: Ranee Surno Moyee v. Shooshee Makhee Burmonia 2 
the Zamindar was not the purchaser nor in possession of the property 
and the undertenure-holder had recovered possession from a stranger 
with mesne profits. The Privy Council merely held that the Zamin- 
dar in instituting the irregular proceedings for sais, was not such 
a wrong-doer as to disentitle him tothe rent. In the present case, the 
Zamindar was in unlawful possession for the term for which, he sued for 
rent. Under these circumstaaces, the view of the learnad Caleutta judges 
‘does nob derive support from the Privy Council decision. The decision 

n Kadumbinee Dossia v. peaneenane Biswas, 3 is alsc opposed to that 
view. 


Lukhun Chunder Ash v. Khoda Buksh Mondz2I, I. L. -R, 19 C, 
272. Where there is a decree for asum of money payable in instal- 
ments, the decree-holder appealing against the decree =o far as it directs 
payment in instalments, must value the appeal zb the difference 
between -the amount decreed and the present worth of the instal- 
ments; see also Kebul Ram Mondul v. Wellst and Hazz Ahmad v. Sobba 
Ram 5, There was a further cuestion decided in this: case which the 





1.I L. B..18.0. 10 8. 18 W.R. 388. 
2. 12 M, I. A 244. — 4, 24 W.R. 454. 
5. I. L. R6 A 488. 


308 THE MADRAS LAW JOURNAL. VOL. H. 


head-note does not disclose: In an appeal against a decree, for 
money, the appellant is not bound to pay court fees on the in- 
terest accruing due ‘during the pendency of the suit. We have often 
had occasion to note the practice in the Mofussil court, of charging a. 
fee upon interest which has accrued since the date of the first court’s 
decree up to the date of the presentation of the appeal. Such a practice is 
[312] prejudicial to the interests of litigants. The language of 
Banerjee J. is however wider. If the interest due from the date of 
plaint up to the date of decree is included in the amount decreed we 


conceive that court fee would be payable on the interest included in 
the decree. 


Protap Chandra Misser v. Brojonath Misser, I. L. R, 19 C, 
275. Tottenham and Banerjee JJ. hold in this case that Act XX of 
1863 does not apply to an endowment which is not a public one but 
which is made for the benefit of an ancestral family idol. They follow 
the obiter dictum of the Privy Council in Ashgar Ali v. Delross Banoo 
Begum L at page 330 which overrules the decision on this point in 
Fukurudin Sahib, v. Ackeni Sahib.2 


Matungani Gupta v. Ram Ratton Roy, I. L. R, 19 C. 289. The 
' question here is one of great importance. A Hindu widow becomes a 
convert to Christianity and subsequently remarries, after making a 
declaration of change of faith under Act III of 1872. Does she forfeit 
her deceased husband’s estate ? The majority of the Calcutta High 
Court say yes, Prinsep J. dissenting, and they overrule a contrary 
decision in Gopal Singh v.Dhungazee 3. Whether the conclusion is right 
or wrong, it seems to us that the reasoning of the majority is open 
to question. To take S. 2 of Act XV of 1856 out of the context: 
altogether and to put a wide construction on its terms that it causes a 
forfeiture when any widow rematrries, is opposed to recognized rules of 
interpretation. As Mr. Justice Banerjee observes “the words ‘any 
widow’ occurring in the section must be taken to mean any widow 
o whom the Act applies and for whom it was intended, that is, any 
widow who is a Hindu, not only at the time of her succession, but also 
at the time of her remarriage.” The remarriage of a Hindu widow is a 
remarriage contracted under the Act in accordance with Hindu cere- 
monies. If we are right in this view, the view of the majority that 
1. I. L. R. 8C. 824. ---> 2, LLB. 2M. 197. 
a 3. 3 W. R. 206, 
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the Act: works a forfeiture cannot-be correct, for there was no Hindu. 
remarriage. | | 

But the question remains whether there is a forfeiture irrespective 
of the Act. Before the Remarriage Act a Hindu wicow could become’ 
a Christian and remarry as a Christian. Would such remarriage cause 
a forfeiture ? The conversion itself would not under \ct XXI of 1850. 
It may be conceded that under the Hindu law the estate ofa 
widow lasts only during widowhood. Would the H-ndu law regard a 
Christian marriage as a termination of widowhood? Marriage being a 
sacrament, would the Hindu law regard the Christian marriage as any- 
thing but concubinage’ which the Privy Council have 2eld not to devest 
the [343] estate of the widow once vested in her ? On the other hand, 
it may be argued that the remarriage is legal and whesher it is a Chris- 
tian or Mahomedan marriage it terminates her widewhood. It may 
also be, the remarriage may cause degradation from caste sufficient to 
create a forfeiture, The Hindu law before the Remarr:age Act did not 
‘contemplate the remarriage of a widow. But there œm. be no doubt 
that if it did contemplate remarriage it would make forfeiture of the 
husband’s estate follow such remarriage. The ' learned judges of the 
Calcutta High Court have not considered the questior in this aspect. 


Sham Kuar v. Mohanunda Sahoy, I. L. R., 19 C., 301. The 
question in this case was, coulda guardian be appcinted under Act 
VIII of 1890 to the property of a minor, a ‘member of an. undivided 
Hindu family governed ky the Mitakshara law ? Thereare no express 
words in the Act settling its application. If the miner had a separate 
estate, or if he was the sole surviving member of the family, a guar- 
dian could undoubtedly be appointed. But when he is only one of 
several members jointly entitled to the property all sf whom are not 
minors, the nature of a guardian’s powers and duties seems to be such 
as to render his appointment possible, only if there ismo other person 


possessing an interest in the property and entitlec to manage the 
whole, l 


Kanchan Modi v. Baij Nath Singh, I. L. R., 1S C., 336. Ghose 
and Rampini, JJ. hold that a suit by the heir of a mortgagee for the 
sale of the mortgaged property and asking for no relief personally 
against the mortgagor is not a suit for a debt for which he is bound to 
take out a certificate under Act VII of 1889. In Ammanna v. Guru- 
murti, pl Muthusami Aiyar and Best, JJ, seem to be also of the same 








1, -2 M, L.J. 165. 
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opinion. Under Act XXVII of 1860 there seems to have been a 
- difference of opinion, for in a similar case it was hold in Roghu Nath 
Shah v. Poresh Nath Sundari 1 that no certificate of heirship was ne- 
cessary while in Janaki Ballav Sen v. Hafiz Mahomed Ali Khan,’ a 
certificate was held necessary. If we have regard to the policy of Act 
VII of 1889, namely, that itis to afford protection to parties paying 
debts to the representatives of deceased persons, there seems to be no 
reason to hold that a mortgage debt recoverable from the property. only 
is placed on a different footing from one recoverable against the 
person as well as the ‘property mortgaged. Nor can we suppose, 
looking at the use of the term debt in other Acts, as for example S, 58 
of the Transfer of Property Act, that necessarily involves a personal 
covenant to pay. It may also be urged that the legislature which took 
the trouble to define in §.4. Sub-S.2°of Act VII of 1889 the 
term as including “any debt except rent, revenue or profits 
[344] payable in respect of land used for agricultural purposes,” has 
failed to specify a personal liability to pay as part of its connotation. 
However there is this to be said in support of the construction of the 
learned judges‘of the Calcutta Court that the term “debt” has a 
technical signification in law which there is nothing in the Act to ex- 
tend. See Stroude’s Judicial Dictionary, p. 85. The word “security” 
which is found in the same collocation with “debt” ‘and which would 
ordinarily include a charge upon property isspecially defined soas to 
exclude any such implication. It may also be pointed out that Subra- 
manya Aiyar, J. read the term “debt” in the Act with another limita- 
tion so as to exclude money recoverable as damages. On the whole 
we are not prepared to say that the Calcutta Judges are wrong in their 
interpretation of the scope of the Succession Certificate Act, although 
' weare unable to agree with them in their reasoning that a mortgage 
suit where the personal remedy is barredis a suit merely for the 
recovery of an interest in immovable property. The case cited from 
Surwan Hossein v. Shahazadah Golam Mahomed? does not support that 
reasoning. ) 


Land Mortgage Bank v. Sudurudeen Ahmed, I.L.R., 19 O, 358 
We think Trevelyan, J. is right in holding that a suit by the seller of 
land situate outside the limits of the original jurisdiction of the High 
‘Court, to compel specific performance of the contract, by a decree for 





O i Lu. B16 6. 64) 2 I. D R18 04%. 
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the payment of the. stipulated purchase money, is nota suit for land 
under Cl. 12 of the Letters Patent. But it appears to us that where 
the plaintiff asks for.(a) specific performance of the contract and (b) 
in the alternative, that the property might be sold bythe court and the 
sale proceeds realized, applied in compensating the plaintiff, the suit 
is one for land.’ The prayer to enforce the vendor’s Een for the unpaid 
purchase-money against the property brings the suit within the . defini- 
tion of a suit for land whether the, plaintiff is entitlec to that relief or 
not in the cireumstances of the particular case. The character of the 
suit cannot depend on the result of the enquiry as to whether the plain- 
tiff is entitled to the relief claimed or not. 


The Queen Empress v. James Ingle, I. L. R, 16 B; 200. The rules 
relating to jurisdiction are not nearly so strict in criminal as in civil 
eases. S. 529 of the Criminal Procedure Code proviGs that the mere l 
absence of jurisdiction in a magistrate to do certain scts is immaterial; 
and S. 581 lays down that no finding, sentence, or order shall be set 
aside merely on the ground that the inquiry, trial or other proceeding 
leading to it took place in a wrong court, unless it apars that the error 
occasioned a failure of justice. In‘civil cases objecticns of this nature 
would be fatal and could not even be waived by the parties. The Suits 
Valuation and-Jurisdiction Act VII of 1887, [815] however, has realiz- 
ed the pecuniary limitations on the jurisdiction of the civil courts to 
some extent.Mr. Justice Farran following Queen Emprzss v.Thaku,* ruled 
that a commitment by a magistrate to a Court of Sezsion ‘is an order 
within the meaning of S. 531, and held that a commitment by a 
magistrate of Bombay to the High Court need not bs quashed on the 
grounds that the offence was committed outside the limits of Bombay, 
and that the inquiry should have been made by a,mazistrate of another 
district and the commitment made to the Court o> Session of that 
district. His lordship held that the latter part of 3. 532 related to 
cases where a magistrate had no power at all to inqaire apart from the . 
objection of territoriality. So far as the objection to E€ wrong magistrate 
inquiry into the case was’ conzerned, the decision: is unimpeachable. 
But as for as the error of committing to a wrong court is concerned, it 
is ‘not clear that it-is covered by the words of S: #31. If a wrong 
Court of Session has actually tried the case, the findng or’ sentence is 
not liable to be set aside:on that ground alone, but that - -is different 
from sustaining a commitment to a wrong court wae the objection is 
taken prior to the trial. © > i 


- 1. L L.R. 11 C250. : 
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- The Goculdas Culabdas Manufacturing Co., Ld. v. James Scott. 
I. L.. R, 16 B, 202. We have in this case a very well-considered and 
exhaustive judgment from Telang, J. on the meaning and scope of S. 
875 C. C. P. His lordship holds that the section is not confined in its 
application to cases where both parties adhere to the compromise and 
ask for a decree in terms of it, but embraces also cases where a com- 
promise ‘having in fact taken place, one of the parties wishes to recede 
from it, when the other asks the court to pass a decree according to it. 
The Calcutta High Court in Hara Sundari Debi v. Kumar Dukhinessur 
Malia, 1 was of opinion that it doesnot apply to cases where any of 
the parties withdraws from the compromise before a decree is passed. 
The Madras Court agrees with the Bombay view, see Karuppan v. 
Ramasam, 2 Appasami v. Manikam.3 We think there can be little 
doubt, that the Calcutta Court is mistaken. It is now settled law that 
when a matter has been compromised between the parties to a ‘suit, 
none of them is at liberty to withdraw from it without good legal 
grounds to do so, and the object of S. 375 appears to us to be to provide 
an expeditious remedy in such cases and to enable a court which is 
seized of a case to give effect to such agreements, without driving the 
parties to a fresh suit for specific performance. A more difficult question 
under the section, which however did not arise in the case under notice 
would be whether when a court finds there was a lawful agreement to 
[316] compromise a suit, if is bound to pass a decree, in its terms. The ` 
words of the’section are in favour of the view that it should. They, go 
further than the English law, according to which, when a compromise 
goes beyond the subject matter of the suit, a decree cannot be passed 
enforcing the compromise. The Calcutta High Court in the case al- 
ready referred to, as well as in Fajaleh Ali Miah v. Kamar-uddin 
Bhuya, * followed the English law, notwithstanding the terms of the 
section and the Madras High Court also did so in S. A. No. 670 of 
1890 although the observations in Appasamz v. Manikam are in the con- 
trary line. Mr. Justice Telang in the present case was of opinion that 
when a court inquiring under 8. 375 finds there was a compromise 
wrongly, an appeal lies in the case; this view seems to be right,: but it 
is opposed to the observations of the Madras High Court in Appasami 
v. Manikam, see p. 107. . ; 
The University of Bombay v. The Municipal Commissioner 
for the City of Bombay, I. L. R, 16 B, 217. Sargent C.J. and Jarran 


1 I. L. R. 11 C250. 3 I.L. R. 9 M1083. 
2. I. L. R. 8 M 482. | 4 I. R. 130. 170. 
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holdin this casethat the ian of Bombay is a di itable institu- . 
tion within the meaning of the Bombay Muncipal Act III of 1888 and 
is not therefore liable to taxation. Their lordships' are of opinion that 
in Bombay the word charitable has acquired the technical meaning which 
it bears in the Statute of Elizabeth 43, Ch. 4. The learned judges also 
seem to think that the word has acquired. the same meaning in the 
other Presidencies, and this is supported by the Indian Succession Act, 
S. 105, illustration to the word charitable. Apart. from this, it is well 
arguable that even in the restricted meaning of the’ word charity as in- 
volving some relief of poverty, the University is acharitable institution. 

There is no reason as pointed out in the judgments, of the majority in 
` Cémnvissioners for special purposes of Income tax v. “Pemsel, 1 why. the 
word ‘charity’ should be restricted to the physical relief of poverty, and 
should not include the intellectual and moral advancement of the poor. 

It is more consistent with the advancing spirit of the age to hold that 
it does. The learned judges disagree also with the ! ‘contention that the 
advancement of education is not the object of the Bombay University 
because it is merely an examining hody, the object of conferring degrees 
being the promotion of education. i 


Ramachandra Hari v. Bapu, I. ,L. R, 16 B, 210. We do not see 
for what purpose this case is reported. The question ' was whether when 
a Hindu sued to enforce a bond executed to his. ‘deceased undivided 
brother, and there was subsequently a reference to’ ‘arbitration by the 
parties, and an application to file the award and pass a decree in its 
terms the court could do so without a certificate being obtained nnder 
[317] Act VII of 1889. The decision was merely: ‘that a certificate 
was not needed. But we are not told whether iti ‘proceeded ‘on the 
ground that the person to whom the bond was oxodiited was the undi- 
vided brother of the plaintiff or on the ground that: a decree to effect- 
uate an award does not require a certificate. If the former, the matter 
is perfectly plain and the same court had already said so, see P. J, for 
1892, p. 362, a 


If the latter, the decision is questionable. A: decree based on a 
compromise between tke parties was held to require : a certificate, see 
Raghavendra Madha'y. Bhima,2 and Santaji Khanderao v. Ravji.? 


A decree on an award cannot stand on a better footing ; a certifi- 
cate is required- whenever a decres has to be passed.; Any how, there 
is no good in reporting a decision of this sort. 


i. (1891) A. C. 631. 3. I LIR. 16 B. 849. 
9. LL. R. 15,B. 105. 
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Chudasama Manabhai Madarsang v.Mahant Iswargar Budh- 
agar, I. L. R, 16 B, 248. The Bombay High Court holds to the 
opinion, notwithstanding the case of Poresh Nath Miyjamdar v. 
Ramjodu Mojuwmdar,* that if a mortgagor who obtains a decree for 
redemption fails to pay the mortgage amount within the time allowed 
by the decree, he cannot afterwards execute it. It is of opinion that 
the Calcutta Court which decides that until a final foreclosure order is 
obtained, the mortgagor can pay the amount and redeem, although the 
time fixed may have elapsed, is hased on the Transfer of Property Act 
and does not therefore apply to Bombay. But the English law is also 
to the same effect as the Calcutta decision, see Coote on Mortgages, 
Vol. II, p. 1107, 5th edition. We may add that the Madras Court now 
agrees wilh the Caleutta Court in L. P. A, 39 of 1891, notwithstanding 
its dissent in Hlayadath v. Krishna, 2- 


Narayen v. The Municipal Commissioner and the Munici- 
‘pal Corporation of Bombay, I. L. R, 16 B, 254. Under Act XIII of 
1855, an action cannot be sustained without proof of actual pecuniary 
damage. The statute does not constitute ‘causing death by actionable 
wrong’ itself a legal injury to surviving relatives without proof of actual 
damage, but on the other hand, distinct evidence of the loss sustained 
or benefit expected is not necessary, but the jury ave entitled to form 
their own estimate from all the cireumstances of the case. A deduction 
ought however to be made on account of the expenses of the main- 
tenance of the deceased. These are the principles laid down in Duck- 
wortn v. Johnson,® and subsequently acted upon in England, and after 
some dissent, in Ireland also. The Bombay Court, Sargent C. J. and 
Farran J hold that they are applicable in this country, also, both the 


object and the language of the Indan statute being similar to that of 
‘Lord Campbell’s Act. - 


[318] Bhugwandas Bagla v. Haji Abu Ahmed, I.L.R, 16 B, 263. 
We may on the whole now take it as settled that where a court has power 
to extend the time fixed for the doing of a certain act, the extension 
may be granted on application made after the expiration of the time 
originally fixed. It is a general principle of law and does not depend 
on the particular nature of the act in each case. The cases on the 
question are all referred to in Mr. Justice Telang’s judgment, but we 
may note that the Madras Court also in L. P. A, 21 of 1891, Lakshmi- 
narasinvham v. Somasundram, 4 adopted this principle and held that 





1. I.L. R, 16 C. 246. 3. 99 L.'J. E,'25 
2. 1.L.R. 18M. 267.,  - 4. 2M. L.J. 45 
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the time for submitting an award might be extendzd after the date 
originally fixed had expired, although the decision in shrajudin v.Krish- 
ni,! which Telang J. considers to have been overruled by Badri 
Narain v. Sheo Koer,? was not noticed in the judgment. 


Inve Gulabdas Bhaidas, I. L. R, 16 B. 269. In this case 
Jardine and Parsons, JJ, dissent from the ruling of Kernan ‘and 


. Muthusami Adyar JJ, in Marakkal v. Kandappa. ‘'Goundan, 3 and 


hold that where there is no refusal to maintain a wid a mere refusal to 
acknowledge her status as wife, when accompaniec with an offer to 
maintain, does not give jurisdiction to a Criminal Court to interfere 
under S. 488 of the Criminal .Prccedure Code. The object of that | 


` section, Mr. Justice Jardine observes, is not to enforce martial 


rights, but to prevent vagrancy, and refers to the Vagrant Act Ch. 
V George IV, Cl. 83,8. 3, which the section of the.Indian Criminal 
Procedure Code resembles. Where there is neglect or refusal to 
maintain, the courts in India no doubt are authorised notwithstanding 
a subsequent offer to maintain, to consider any groucds which the wife 
may state for refusing to live with the husband; alshough, it may be, 
that adultery on the husband’s part and cruelty are not only grounds 
on which separate maintenance may be awarded by Crimjnal Courts, 
they have no right under the words of the sectionto consider any of 
these questions, when there is no refusal to maintain. We think there- 
fore the Madras view cannot be supported. Eiven where there has 
been neglect or refusal to maintain, we would hesitaze to say that the 
mere denial of the status: of the wife would justify tke interference of 
the Criminal courts when the husband offered to maintain her. As 
Jardine J. observes, it is hardly likely that these questions were intended 
to be dealt with under S. 488. The learned judge’s remarks with regard 
to the English Act and the decisions thereunder seem equally 


applicable here. 


Chintaman Damodar v. Agashe Balshastri, L L. R, 16 B, 294. 
A great deal of diffculty'has been introduced by the enxiety of courts to 
keep a clear file aud their “striking off” applications for excecution of 
[319] decrees for that purpose. The expressior ‘striking off’, is 
unknown to the law; a suié or application may be rejected or. dismiss- 
ed, but striking off is an expression which is purezy the creature of 
the courts and beyond denoting the physical opezation of scoring off 





1. I L.R.11 M. 190. 2% 1 L.R. 17 6. 512, 
3. I. L. R. 6. M. 371. 
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from a troublesome list of pending cases, has no definite legal significa- 
tion. If the matter ended here, no great harm could be caused, for 
then we would simply have to say that this striking off had no legal 
effect and the cases struck off should stillin law be supposed to be 
pending. But often a true dismissal in law is called by the judges by 
the same name, and a party requests that an application for execution 
may be struck off, whether he means that he withdraws the proceedings 
altogether, or only that he does not mean to take any steps for some 
time, and if the court so desires, he has no objection to its being 
removed for the time being from the list of pending cases. When this 
-unmeaning expression is used therefore, the court in each case has to 
determine the meaning it was intended to hear. It’ may be taken as 
settled that the expression cannot be taken to mean a dismissal in all 


cases, see Tuhobildarinee v. Syud Nazir Hossein, 1 and the cases referred ’ 


to by O’ kinealy in his commentaries on the Civil Procedure Code, S. 276, 
and in the judgment under notice. The Court in this case treated 
a subsequent application for execution as merely a revival of a prior 
application which had been struck off. Why should not the lower 
courts be told to avoid such difficulties infuture by clearly indicating 
what they mean without using this ambiguous expression ? 

In the matter of Saithri, I. L. R. 15 B. 307. This is a decision 
of great importance by Bayley J. sitting on the Crown side as a single 
judge. His lordship exhaustively examines the law in “Ingland and India 
relating to the custody of minors. Although the right to the custody of a 
minor exists during the whole pericd of minority, the courts in England 
have always refused to hand over a minor male above the age of 14 or 
a minor -female above the age of 16 to the guardian, against his or her 
wishes, so that the right to custody in such cases is not absolute. It 
will certainly prevail against third persons unlawfully detaining: the 
minor where the minor is not unwilling to be in the guardian’s custody, 
but it cannot be asserted contrary to the minor’s own wishes; after the 


age of 14 or 16, as the case may be, minors are presumed to be able to’ 


decide for themselves where they will be. This limit was fixed 
in England by several statutes referred to in the learned judge's 
judgment. We may infer that in India also, the same limits are 
adopted by the legisiature, the offence of kidnapping -being confined 
to the taking. away of a male under 14 or female under 16. 
The next principle laid down by the learned judge is that 
even this limit is not absolute, and the courts in England, at 

1. 23 W. R. 183. 
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[320] least an to the J udicature iet ag well as the Indian 
courts, are entitled to consult the wishes of the mitior even where they 
are below the above-mentioned limit of age, provided they are fit to be 
consulted. As right of custody exists, in reality, for! ‘the benefit of the 
minor, SO far as India is concerned, under Act IX of 1861, the courts 
are invested with a discretionary power of passing siich orders as they 
-think fit and are apparently not bound to make any oder at all, where 
they are not satisfied, that the delivery of the ‘minor to the ne 
suardian will be beneficial to the former. See Skinner v. Orde. 
‘This is rendered still more clear by S. 25 of Act VIII of 1890. The 
decisions. of the Madras Court in the case of Gainer ‘Narainsamy, (Sea 
Main’s Hindu Law, S. 194. 4th Ed.) and in the case of Reade v. Krishna,2 
and that of the Calcutta High Courtin In re. H imnauith Bose, Hyde, 111 
refused to recognize-any right in a minor under 18 to decide for himself 
whether he would place himself under the custody’ of his guardian. But 
whatever may be the age of the minor, there can bet ho doubt that when 
the guardian is a person who on account of his habits: or his surround- 
ings is unfit to be guardian, the law will refuse: to hand over the 
minor to him.. And as the learned judge obsėrves, a, ‘Guardian by giving 
up or abandoning the custody of the minor for a long time will pre- 
clude. himself from demanding the minor, and in such cases unless he 
is. able to bring up the minor in a manner suitable‘ ito the station in 
which she was previously placed, the court will not ‘give relief, though 
from his habits and surroundings he may not be absolutely disqualified 
to bring up a minor. The learned judge’ S view is fully. supported by a 
number. of English decisions referred to in tHe ` course of his long ` 
judgment. In the particular case the minor was. besides only the 
illegitimate child of the applicant, a woman, and in such cases the 
mother’s right is inferior to that of a mother over: ‘a legitimate child, 
though her wishes are entitled to consideration at the hands of the court. 
See Barnardo v. McHugh. t The tendency of the courts as well as of 
the legislature is distinctly towards restricting the rights of guardians 
and. vesting a free and larger discretion in the courts. 


Queen Empress v. Shaya, I. L. R, 16 B,.- 359; Gobind Chandra 
Seal V. Queen Empress, I. L. R.:19 C. 355. Jardine’ and Parsons dd. 
in Queen Empress v. Shava dissent from the ruling: ‘of Manmood, J. ` 
Queen Empress y. Maru, that an‘intentional omission to a eia 
an oath or affirmation to a witness makes the evidence of the witness 





1. L. R. 4P. O. 60. 3. 1891 A. O. 888. 
; 2. I. L. R. 9M. 391. .. £, H R. 10 A. 207, 
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inadmissible in law. There is‘ nothing in the Evidence Act requir- 
ing the taking of an oath or affirmation to make the evidence of a 
[8214] witness admissible. On the other hand S. 118 of the Evidence 


-- Act shows that it is not. S. 5 of the Oaths Act-enacts that every wit- 


ness shall be sworn or affirmed, but there is no section in ‘that Act 
making evidence given without oath or affirmation inadmissible. The 
language of 8. 13 on the other hand is as strong as the legislature could 
possibly make it to show that no.such moral or religious prerequisite 
is adopted by the Indian law. Mr. Justice Mahmood dissented froin the 
view of the majority in the Queen v.Sewa Bhogta 1 and from The Queen 
v. Anunto Chukerbutty. 2 note. We may observe also that the Penal 
Code requires only an obligation to speak the truth to make a man 
liable for perjury, and this obligation every witness in a court of 
justice is under, whether he is sworn or not, Gobind Chandra Seal v. 
Queen Empress 3. 


Framji Cursetji v. Goculdas Madhowji, I. L. R., 16 B, 338. 
Possession, to be adverse to the true owner, need not in fact be known 
to him, but it must be of such a nature and consist of. such acts as are 
ordinarily calculated to attract the noticeof the owner, and this will 
depend in part on the nature of the property, its position und other cir- 
cumstances, Sargent C. J. Bayley J. hold that throwing rubbishon the 
land, placing thereon pieces of furniture, scaffolding, building materials 
&e., Or erecting temporary structures forthe use of goats, fowls, &c. when 
the land is of no present use to the owner and the person making the 
encroachment has an admitted right of way across a part ofthe land, 
cannot be taken to show adverse possession. Lord Blackburn observes 
in Lord Advocate v. Lord Blantyre, 1 “no one such act is conclusive, 
and the weight of each act as evidence depends on the circumstances: 
one very. important circumstance as to the weight being, whether the 
act wás such and šo done that those who were interested in disputing 
the ownership would be aware of it.” See also Lord Advocate y. 
' Young. 

Kashinath Sitaram Oze v. Shridhar Mahadey Patankar, I.-L. 
R, 16 B, 343, Bapu v. Dhondi, I. L. R., 16 B., 853. Itis impossible 
for a reader of the Indian Law Reports not to perceive that one of the 
least understood points in the law of Limitation is the true scope of 
Arts. 142 and 144. In Kashinath Sitaram Oze v. Shridhar Mahadev, 
1 1. B. eR. 294 ' 3.1. L. R. 190. 385, ` 


g. 14. B. E: R. 295 4. 4. Avp Cas. 770 
5. 12 App, Cas 544 at p. 535. 
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Patankarl, Sargent C. J. and Birdwood J.hold that where a person not in 
possession sues for the recovery of immoveable property, the Article 
applicable is 142 and not 144. And in Bapu v. Dhondia, Parsons J. took 
the same view. Jardine, J. in the latter case holds'that the proper 
Article for such cases is Art. 144. The reagon of the confusion i is partly — 
that Art.142 appears at first sight to be so worded as to! indicate that the 
[322] legislature intends it only for cases where a plairitiff relies merely 
on his prior possession, and not on title to’ entitle him to'a decree in eject- 
ment, and partly that if Art. 142 is applied to cases whén a suit istbased 
‘on title, there seem to be very few cases to which Art?! i (144 can apply. 
But we think there can be little doubt that Art. 149 does in fact 
apply to many suits where the plaintiff is able to proye his title, for 

ķ succeed in an action in ejectment, what the plaintiff’ has to prove is - 
a subsisting title, and to do so, he must prove possession within 12 
years prior to the suit. It is therefore practically a cage where being 
in possession, he is dispossessed or has discontinued. ‘the possession. 
Art. 144 appears to be applicable only to certain cases where a plaintiff 
need not prove possession, analogous to those covered by Arts. 140 
and 141 of the Limitation Act. The subject is however too important 
to be discussed within the limits of a note, and we shall return to it at 
some other time. In Babu v. Dhondi2, the learned judges assumed that 
the defendant was in adverse possession of certain mango trees ‘for 12° 
years because he took the fruits thereof. Receiving the fruits of a tree 
may be enough to constitute possession of it where it cdinnot be used in 
any other manner. Butis it so with a mango tree ? ‘Otherwise, such > 
enjoyment could give only a right of easement. i 

Madho Das v. Ram Kishen,I. L. R, 14 A, 238.' i The question 
was whether a mortgage in a Presidency Town by deposit of title-deeds, 
of property situate outside the Presidency towns was valid. S. 59 of 
Act IV of 1882 requires a registered instrument when the amount 
secured is more than Rs. 100. But the saving clause in the section 
says that nothing therein contained ‘shall invalidate a mortgage by 
deposit of title-deeds made in the towns specified. If before Act IV of 
1882 such a mortgage, made in any of the towns specified, of property 
situate outside, was valid, as undoubtedly it was, ‘the first part 
of S. 59 would not render it invalid. 

Queen Empress v. Hargobind Singh, I. L. R, 14' A, 242. We 
would draw the attention of every judge administering criminal justice 
_to the decision in this case. The learned judges of the Allahabad Court 

4 
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refer to the procedure of the Sessions Judge as “unprecedented in 
modern times in any part of Her Majesty’s dominions.” If the state of 
things in the territories subject to the supervision of the Allahabad 
Court is so good, (we accept the experience of the learned judges as a 
sufficient warrant for that stiatement,) we can only say that we in the 
south envy a province where justice is so well administered. We know 
of many instances here in which senvences have been passed or acquittal 
ordered, before the judgments were ready. Nor does it sound in our 
ears as anything unusual that witnesses are threatened with the penal- 
ties [323] of the law before it is ascertained that they are giving false 
evidence. Nor are questions always asked only to enable the accused 
to explain the circumstances appearing in evidence against them. We 
shall hope that High Court Judges in other previnces will put their 
feet down with the same determination as the allahabad Judges have 
shown, upon practices, like these, which are a disgrace to the adminis- 
tration of justice. 


NOTES OF ENGLISH CASES. 


Peruvian Guano Co., v. Dreyfus Brothers &Co., 1892, A, 166 
‘AA sued for the delivery of certain cargoes which, he, alleged, 
belonged to him and not to B, for an injunction restraining delivery to 
any one else and for the appintment of a receiver. Pending the motion, 
“an arrangement was come to by which B, was to take delivery 
without prejudice ‘to any question between the parties, and - 
keep separate accounts of the expenditure and receipts with res- 
pect to the cargoes. Subsequently a receiver was appointed, to whom 
B delivered the proceeds of the cargoes sold and the unsold cargoes. 
Held by the House of Lords (1) that the plaintiffs’ consent to defendants 
taking delivery did not make the defendants, future possession of the 
cargoes lawful, as if was guarded by the coudition that it was not to 
effect any question between the parties (2) that the unlawful detention 
came to an end on the appointment of a receiver, as the possession 
thenceforth was the possession of the court, and any damages subse- 
quently sustained were due to the law’s delay. Per Lord Field, although 
the appointment of the ‘receiver might have been due to the unlawful 
detention by B, the subsequent damage cannot be treated as the direct 
and natural consequence of the detention. | 
London Joint Stock Bank v. Simmons, 1892, A. C, 201. A person 
taking a negotiable instrument in good faith and for value though he 
may be guilty of negligence, has a good title, though the? person from 
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whom he receives it may be guilty of fraud. In this case, the. decision 
of the Court of Appeal reported at’ 1891, 1 Ch. 270 was reversed on the 
facts. See 1 M. L. J, p. 358. i oyi 


Taylor v, Russell, 1892, A. C, 244. The House of ords: con- 
firmed the order of the Court of Appeal reported ati 1891, 1. Ch, 8, and 


on the same grounds. See 1 M. L. J, p. 184. i 


Bank of Africa v. Salisbury Gold Mining Company, 1892, A. C, 
981. Held by the Privy Council (1) that a lien conferred upon.a com- 
pany by the articles of association on all the shares registered 1 in the 
[324] name of any member the member having no right to dispose of the 
share until the shares are fully paid up, Or afterwards, without the 


consent of the company, is valid, and (2) that although such a lien may 


- bedischarged by an agreement giving new and special powers ‘with respect 


to part of the subjects covered by the original lien, the mere fact of the 
debtor agreeing to give his creditor authority to sell part of the subject 
without notice, upon his making default, is not sufficient to warrant the 
inference that the lien on the remainder was intended to be discharged. 


London Chartered Bank of Australia V. MoMillan, 1892, A. C. 
292, By an arrangement between the Government of fnew South Wales 
and.a bank, the bank was to receive from the Posthiaster the moneys 
remitted by him during the week and to pay the same out on cheques, 
and the bank knew that the Postmaster-General had!" no authority to 
overdraw.' The cashier sent to lodge the moneys at the bank kept back a 
portion, concealing the fraud by forging receipts in the name ‘of a ficti: 
tious clerk of the bank, whéréby the weekly cheques: ‘resulted i in a large 
overdraught. The bank did not inform the Postmaster-General of the 
fact. Held the bank was not entitled to recovátlfrom the Govern- 
ment the amount of the overdaught under the circumstances, the Govern: 
ment having received only the amount which the Postmaster- General 
purported by his cheques to have lodged at the bank and which the 
bank, by honouring the cheques, made Government ' ' believe ‘they had 


y 
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English and Scottish Mercantile Investment. Trust v. Brunton,, 
1892, II Q. B.I. As between two persons who are both equitable 
assignees by way of mortgage, a subsequent assignee’ who gives notice 
of his right to the legal owner is entitled to priority over the přior 


. assignee who has not given such notice except where the subsequent 


assignee has actual or legal notice of the prior. This rule applies even 


when the prior assignee could not, by the nature of the assignment, give 
44 i 
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the-required notice, for it is the giving of the-notice that creates the 
priority; and the rule does riot depend on any negligence imputed by the 
law to the assignee who fails to give the notice. A subsequent assignee 
who‘has given notice will not be deprived of his priority, where he has no 
actual notice of the prior equitable right, unless he had means of 
knowledge, and he has acted with gross negligence amounting to fraud 
in not making inquiries. 


Hamilton v. Walker, ` 1892, II Q. B. 25. Two charges were 
preferred against a person: (1) delivering indecent advertisements with 
[825] the intention that they should be exhibited, (2) abetting the 
person to whom they were delivered in exhibiting them. The first case 
was heard, and before it was decided, the second also was heard, and 
then the accused was convicted on the first charge. Held by Pollock B. 
and Williams, J. that the conviction was bad, as it was contrary to the 
well known principle that a case should be decided on the evidence 
given with respect to that particular charge. Per Williams, J. the 
accused could not be convicted on the second count either, because he 
had the right to be in a position to set up the defence that he had al- 
ready been either convicted or see as the case may be, on the 
same facts. 


Searles v. Scarlett, 1899, II Q. B, 56. The publication -of a mere 
extract from a register of county court judgments (which the public 
have a right. to inspect) containing the names of persons against whom 
such judgments have been entered is privileged, although the publication 
may be intended as a protection to tradesmen to give them notice of 
facts to be considered before giving credit to persons, and is not action- 
able unless the publication i is the result of some indirect motive, or there 
is actual malice. 

The Queen v. Ducworth, 1892, IIQ. B, 83. Held by the Court for 
i Crown cases reserved. where itwas proved that the accused was found to 

have drawn a revolver from his pocket and pointed it towards his mother 
and that when his wrist was seized by a by-stander, his finger and 
thumb were seen fumbling about the revolver which cocked automati- 
cally when'the trigger was pulled, that he was guilty of an attempt to 
‘discharge firearms within the meaning of 24 & 25 Vic., Ch. 100, S. 18. 
‘Reg. v. Lewis, 1 distinguished. Reg v. St. George,? overruled 


Lucas v. Williams & Sons, 1892’ II Q. B, 118. In an action for 
‘infringement of copyright of a picture it is not necessary to produce 


1. 90. and P. 528. “9. 90C. and P. 88. 


ee | 
r 


Od 
‘tt. 
VOL. II. THE MADRAS LAW JOURNAL. ii 323 


the original picture. The infringement may be proved by producing 
the picture which is alleged to constitute the infringement and proving” ` 
that it is an imitation of the original picture. Such ` evidence is not 
secondary, but primary evidence. = RK 


Per Lord Esher, M. R : Primary əvidence i is evidence which the 
law requires to be given first: secondry evidence is evidence, which 
may be given in the absence of the better evidence’. which the law 
requires to be given first, when a proper explanation;is given of the 
absence of that better evidence. Semble: even the production, of the 
alleged copy is not absolutely necessary for the proof of the infringe- 
ment ; Cf, S. 65 of the Indian Evidence Act. p j 


[326] Hanbury v. Hanbury, 1892, P, 222. ` Assuming that in- 

sanity can in any case be a good defence to, proceedings for divorce, it 

y can be so only where it is permanent, so as to necessitate the per: ” 

manent confinement of the party suffering in a place ‘of detention, and 

not where it is intermittent and recurring, so as to. render the -party 

b pun OTD, a constant source of violence and to imperil the pa of the 

othér party. ý 

] Quaere: whether insanity, can ever be a good defence in proceedings 
for divorce. 


In the goods of Wilkinson, 1892, P., 227. ‘Where a testatrix 
appointed two persons trustees of her will, and expressed her wish 
that they should pay her funeral and all other debts, held by Jeune, J. 
that the testratrix intended to appoint the two persons executors, and 

_ they were entitled to probate. ` . 3 4 : 
| In the goods of Walsh, 1892, P., 230., A’ brother’ and nine 
nephews and‘nieces were entitled to the estate of an“intestate in dis 
tribution. Three of them were absent in Australia‘, Held by Jeune, J. 
a e eben might be granted to the brother’ and one of the 
nephews, all who were not absent in Australia consenting. 








In re New Land Development Association and Gray, . 1892; II 
Ch., 188. Held that where a title is discovered to’ ‘be so doubtful that 
there is every probability of litigation, it cannot be'forced on a purcha- 
ser and that he is entitled to be relieved from his contract.. 


Perls v. Saalfeld, 1892, II Ch., 149. The defendant entered into 
an agreement with the plaintiff his employer, ‘that ‘hie would not accept 
another situation or establish himself in ‘any business within fifteen 
miles of London without the written consent . of ‘the plaintiff, for a 
period of three years after leaving the plaintif g seryice ; but such -per- 


‘, 
` 
fy 


324. THE MADRAS LAW. JOURNAL. VOL.. IL” 


mission was not to be withheld if it could be proved to the satisfaction 
of the plaintiff that the business was not for sale of the same class of. 
goods as those sold by the plaintiff. 


Held by the Court of Appeal, on a motion for an injunction to- 
restrain the defendant from breaking the agreement, that the clause 
providing that the plaintiff’s permission was not to be withheld unless: 
the business in which the defendant engaged was in the same class, 
of goods as the plaintiff’s shewed that the restrictive clause was void 
as applying to all kinds of business whatsoever, and as being wider than 
was necessary, for the protection of the plaintiff, and that the restriction 
was not separable with regard to a part as to validate it in respect of. 
the. plaintiff's business alone. 


[327] Isaacs’ case, 1892, II Ch., 158. The articles of POUAR 


of a company provided qualification of shares for a director and that a, 


first director should acquire them within one month of his appointment 


and that if he should not do so, he should be deemed to have agreed.. 


to take the said shares and the same should be forthwith allotted. A 
person who had signed the articles accepted the office-of director and 
acted as such. Held that there ought to be inferred an agreement bet- 
ween him and the company to serve.on the terms as to qualification. 
and that he was liable to be settled on the list of contributories at the 
winding-up in respect of that number of shares, as an allotment of the 
shares to him should be implied. 


Evans v. Evans, 1892, II Ch., 173. Where by a deed of convey-, 
ance lands were limited to the use of A and his assigns during his life. 
without impeachment of waste, with an ultimate limitation to the use of 

“such persons as at the decease of the said A shall be his heir ‘or heirs 
at law and of the heirs and assigns of such person or persons,” held by 
the Court of Appeal, thatthe rule in Shelley’s case did not apply an 
that A took not an estate in fee but merely a life estate with a con- 
tingent remainder in fee to the person or persons who was his heir or 
heirs at his death. 


et eee 


MISCELLANEOUS. 


Removal of building from mortgaged land:—Where a mortgagor 
had moved a house from the mortgaged premises to another piece of 
land owned by him but not covered by the mortgage, it was held that 
the mortgagee’s lien on the building was not affected. Turner v. 
Melbane,.N. Carolina Sup. Ct., April, 1892. The court there decreed 
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a sale of the house in its new situs, with leave to the purchaser to 
remove the building. In this case the rights of third parties were not 
involved. ` ! 


Barristers and solicitors:—The fusion of the two branches of the . 
profession has become an accomplished fact in Melbourne, Australia, 
where, notwithstanding that a bar association was formed to oppose : 
it, [328] the “pro-fusionists” carried the day. In England a determin- ' 
ed effort is now being made to accomplish the same end, and the 
Solicitor-General is counted among the strongest advocates of the 
change, in which he is ably supported by the Times. ` It is, therefore, 
more than possible that in the very near future the mother country 

- will be found following the lead of her colonies in this matter, as she. 
\ has done in many others. i 


Liability of slab committees :—Athletic and other clubs will be 
interested in a cass noted in the English law Journal for May, 7. In 
1888 a printer tendered for certain printing to the Newton Heath 
Football Club, and his tender was duly accepted by the then committee: » 
Being unable to collect the money from the “artful dodgers,” the printer 
ed all the members of that committee. 'It'was contended on behalf 
we defendants that the present committee was liable for the debt ;- 
he judge, while expressing his regret that he could not so hold— 
see did, that since the debt was incurred for the benefit 
æm A, & resent committee should have taken it over—felt 

led to give judgment against those of the defendants 
j at the meeting at which the tender was ren 













anil PROFESSOR- GRAY ON -CUSTOM, 


Professor J. C. Gray in an article in the last April number of the 
Harvard Law Review (pp. 21 to 35) on “Some Definitions and Questions 
of Jurisprudence ” propounds a somewhat novel view of custom as a 





source of law. He maintains that custom is not, in reality, a source of 

law. He observes that ‘‘ much in the law that is commonly attributed 

to custom ought really to be attributed to the opinions of the judges on 
questions of morality.” He admits that the proposition is opposed to- 
accepted notions, and will seem paradoxical to many, and consequently | 

S proceeds to enforce his theory by ‘reasons. Succinctly stated they are 
1, as follows: (1) In the absence of any statute or “precedent govern-, 

,, ing a'case, ib. 1s the duty of the judge to decide in the way that 


T N sound morality requires him to do; (2) the fact that there is a cus- 


E 
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fom to the contrary is no justification for his not deciding in accord- 
ance with his own notions of morality ; (3) the cases where the 
moral considerations on the one side exactly balance the moral 
considerations on the other, or when the question concerned has no 
conceivable moral aspect.are so few that they may be left out of 
consideration ; (4) whether different rules are enforced in different 
countries, this is due, not to the existence of different customs in those 
countries, bnt to the prevalence of different rules of morality in 
them. At the risk of some repetition, we shall quote one of the most 
cogent paragraphs of the Professor, “A court gonerally decides in 
accordance with customs, because a community generally thinks its 
customs right, and a judge shares the moral sentiments and pre- 
judices of the community, in which he lives; the custom and the judge's 
ethical creed are usually identical, but which of the two is the 
real source of the law’ is shown in the “cases where they differ. 
[330] Where the custom is one way, and the judge’s judgment of 
what is moral, another way, the judge follows the latter, and disregards 
the custom. He would not so disregard a precedent, still less, a 
statute. Judges constantly are following statutes and precedents, 















which they consider pernicious ; but has it ever béen heard that 
judge declared a custom to be without precedent in the courts 
pernicious, and yet followed it? On the contrary, judges const 
refuse to follow customs which they deem unreasonble, a fo 
customs which they deem immoral ; that is, they set their judgm 
of whether a practice is reasonable and moral higher than the mer 
fact: of the practice as a source of law.” We may sum up all this 
briefly by saying that (1) where morality and custom conflict, the 
custom is set aside and the judge enforces his view of morality, and 
2ndly, the cases where the question is non-moral, or where the moral 
considerations on either side are equally balanced, are not numerous- f 
enough to affect the decision of the question. With regard to the 
former argument, the inference from it that morality is the source of 

law, and not custom, is entirely fallacious, and with regard to the 
latter argument, the. statement is itself not correct, at least it is 
inapplicable to many countries. 


To take the latter argument first; in India for instance, a large 
number of cases: where custom is set up, relate to questions of 
inhéritance. The law as expounded in the Smritis, commentaries 
and other authoritative - writings on Hindu law, is largely modified 
by various customs that have grown up from time to time. Some- 
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times .these customs are local, sometimes tribal, sometimes both. 
The Hindu writings themselves enjoin that, where there is a custom 
inconsistent with the injunctions of tha Jastras, courts should 
enforce the usage of the people in preference to the texts of the 
sacred’ books. "With regard. to these customs relating to inheri- 
tance, there are hardly any instances, with a doubtful exception 
to be noticed hereafter, where they can be said to be immoral. A 
rule that the property left by a deceased person should go toa 
particular relation, in preference to other relations, ‘cannot in most 
cases be said to be immoral, in any sense in which immorality is 
taken cognizance of by courts. They cannot, and ought not to, 
attempt to decide, whether an heir favoured by the usage of the 
people isthe most proper person, or even whether he is a proper 
person at all, to whom the property ought to descend, as a matter of 
331] abstract justice. There is no system of inheritance perhaps 
that recognises the supposed claims of all who are intimately ‘connect- 
ed by blood or otherwise with the person who leaves -property behind 
him, and it will possibly be found on examination that the most ad- 
vanced nations of the world are not those whose laws of inheritance are 
the most compatible’with the natural claims of relations; and if we 
could devise a system which would reconcile the claims of all claimants, 
we should stand a good chance of being condemned by advanced eco- 
, nomists, who hold that a large portion of what a man earns ought to be 
' available on his death for public purposes. Nothing will be more ridi- 
culous, indeed, than for courts to consider whether a custom of inherit- 
ance set up is really the best or most moral rule applicable to the case. 






Similar remarks hold good equally with regard to customs. relating to 
adoption, marriage, prohibited degrees of consanguinity, &e. These are 
cases where it is clear that the moral considerations on the one side 
cannot be easily said to be superior to those on the other. But the 
observation is in fact equally true of the large majority of customs that 
are set up relating to other matters. Take for instance, the custom that 
a contract cf hire of horses for carriage in a certain town entitles the 
hirer to drive the horses within the limits of the municipality only. 
Such a custom was actually set up though not proved in Price v. 
Browne. Such a custom must either be said to be non-moral, or one 
with regard to which the moral considerations are fairly balanced on 
either side. The same may be said of the large majority of the customs 
of London, as also of numerous rights acquired by custom, as a right 


1. (1891) 1. L. R. 14 M. 420; 1. M. L. J. 540, 
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‘in the inhabitants of a parish to play certain games in a gentleman’s 
park on a particular day in the year, ora right to bathe in @ particular 
tank, (see Chinnanam Pillay v. Manu Puttur,l a custom that every 
inhabitant of a town shall have a way over such and such land either 
to the church or to market, a custom for the inhabitants of a vill to 
dance upon a prticular close, a custom for liege subjects exercising the 
trade of avictualler to erect booths on the waste of a manor at the 
time of fairs. (See Gale on Easements p. 3, 6th Edition). 


But we believe it is unnecessary to multiply instances. For from 
eustoms which are non-moral or where the moral considerations on 
either side are equally balanced being rare, Judges very [332] 
frequently are unable to say that the morality on the one sids is 
inferior to that on the otber. But suppose, as a matter of fact, the 
moral considerations are not equal on both sides, what is the duty o 
the judge in such a case. Is it his duty to set aside acustom that is 
pleaded because he is able to discover a better, a more moral 2 more 
reasonable rule of action, and to enforce that rule? We say, ‘ no. ’ We 
do not deny the power vested in courts to refuse to enforce customs 
which are “ unreasonable or immoral.” But to pronounce a usage 
immoral or unreasonable is very different from coming to the con- 
clusion that there is a more moral or reasonable rule than the custom 
One thing may be better than another, but 16 does not follow from this 
that the latter is in itself bad. What the court has to do is not to 
compare the usage in custom with all othar possible rules on the sub- 
ject, and to adopt what in its judgment is the most advanced in point 
‘of morality. Its duty on the other hand is merely to test the usage by 
reference to the national standard of morality and see whether it falls 
so far short of it, that it must be taken to be .disapproved by 
the community, and so unfit to be enforced as arule of law. In 
other words the .judge can only see whether there is, so to speak, 
a minimum amount of morality in the rule, and cannot insist on 
its being the one which recommends itself as the best possible rule. 


Again, it is hardly correct to say that in deciding about usages, 
the Judge is to ‘apply his own notions of right and wrong. His duty 
is to apply the moral sence of the community whose laws it is his duty 
to enforce, not his own. By the community, we mean not any 
particular section of it that actually follows the usage for its adopting 
the usage asa rule may be said to indicate thatit stil} approves of it, 
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hough this: is not necessarily the case), but tha, E sense of the 
eople. as a whole or rather of the Higher, and more advanced section 
of the people, who may be said: to lead the rest, ‘and whose views of 
right conduct are gradually, if not. a tonce, accepted by the community. 
It may be said that practically the judge can do this onlyby applying 
his own standard of morality, that he must be: taken to be the 
embodiment of the conscience of the people. . But. this is not always 
so. A judge may be aware that his opinion on a question differs essentially 
from those of the best and most cultured section of. the society; he may 
consider himself right, but he may be satisfied ‘there is no chance 
[333] of his opinion, being accepted, or he may consider his own view 
is more advanced and will prevail i in course of time, ' “perhaps a century 
hence, but not for thé present. This will often conspicuously be the case . 
‘\where the Judge i is a foreigner, or where the people; ‘are com posed of. 
ifferent races as in India. In these cases, in judging’ ‘whether a custom 
is immoral or not, we think he should necessarily bet aside -his own 
conclusionis and act upon the moral sense of the nation. On this point, 
we may anole the opinion of an eminent jurist, Mr. Justice West of 
Bombay, ° Tt would not do to say that the courts; that is, the judges, 
may in every case determine whether an institution i is ‘pernicious or not, 
“and on that opinion extinguish ordiscountenance, or. on the other hand, 
uphold and aid it, The Mahomedan judge could not} consistently with 
such a principle, adjudicate to the advantage of a Hindu idol temple, or 
the Christian judge strive to free polygomy froin its embarrass- . 
ments. The decision must in truth, be founded’, “on an apprecia- 
tion of the legal consciousness of the community’ but when that 
consciousness is unsettled and fluctuating, its nobler may properly 
be chosen in preference to its baser elements as ! those which are 
to predominate.” The custom can be entitled to recognition as a law, 
only in virtue of some ‘power outside the court, which has given it 
validity, and this must be the antonomy of the people in matters not 
withdrawn from their plastic power by positive legislation, and the 
principles implied i in its enactments., To say that usage is the rule does’ 
not necessarily confine us to that sole sensé of the word ‘ usage’, which’ 
shuts out all amelioration. It is only, according to. ‘the standards of: 
i Hindu law that a usage has a coercive force amongst Hindus: and whati 
the law i is, must, for the purposes of secular justice, depend on the- 
general sense of the community.” - The learned judge | then points out: 





that, where a usage ceases. to command the moral approbation of the 


community, it ceases also to be enforceable as law. “A change in the 
49 | : 
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popular convictions may, without inconsistency, be followed by a chang 
in the course of this decisions by which the legislature intended t 
reflect them. If this view be correct, the path of progress is by no 
means barred by the accident of a decision being taken on a particular 
point of Hindu law at an early stage in the growth of opinion,” 
Mathura Naikin v. Hsu Næikin.1 


We are not indeed aware that the learned professor’s view that 
the individual judge’s view of morality is to be the test of the, 
[834] validity of usage has ever been adopted. .We are aware of no 
decision supporting this view. The opinions of individual judges may 
differ, and when it is so, what is .to decide between their conflicting 
opinions? I[t-may perhaps be said that the true criterion is not the 
moral judgment of the community as gauged by the judge, but the 
moral sentiment of the sovereign or the legislature. But this iù 
.civiliged countries is practically identical with the moral sense of the ` 
most advanced section of the community. It isa primary principle of 
legislation and of administration that they should confirm to the moral 
notions of the people as represented by their leaders. A lower standard 
.. will unhesitatingly be condemned. A higher is also practically unfit to 
be adopted. This rule may not perhaps be rigidly applicable, where a 
nation, in a comparatively low scale of civilisation is governed by a . 
highly advanced nation. It may be maintained that in such a 
case it would be the duty -of the governing power to try to raise 
the community that it governs by adopting a higher standard 
than is likely to recommend itself to its leaders; and that 
in ‘similar circumstances, the judges would be bound to apply a 
correspondingly higher standard {in deciding on the validity and 
binding nature of customs. There is some force in this argument, but 
it will nevertheless be admitted that this higher standard can be only 
slightly higher than that accepted and acted upon hy the best members 
of the community governed. Whether therefore we adopt the moral 
sense of the community or of the sovereign power as the correct 
moral standard in examining the validity of usage, the result is practi- 
cally the same. In either view it is very different from that suggested 
by Professor Gray, because, as a matter of fact, the moral notions of - 
individual judges often differ materially from those of the community 
at large or the sovereign power. In Mathura Naikin v. Esu Nuakin, 1 
from which we have so largely quoted, the Bombay High Court decided 
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that the custom of adoption of girls amongst the dating girl caste. could 
no longer be upheld on the ground of its immorality. The ethical test 
there adopted was the moral sense of the Hindu community. West, 
J. held that the moral judgment of the class amongst whom the usage 
actually prevailed was not the true standard unless it}was in accordance 
with the judgment of the larger community amongst; whom they lived. 
His lordship observed,“ The practices of an abandoned class are no doubt 
[335] a usage in the sense of a tolerably uniform series of acts ; but they 
do not therefore spring from a consciousness of compulsion, rather from 
mere habit, imitation and ignorance, of which indeed, we have evidence 
in this case. Such usage is not a law, for over ‘it presides the higher 













usage of the community at large, from whose approval it must have 
derived any conceivable original validity, and in opposition to which it 
cannot subsist. That higher usage stands to it in the relation of jus 
yublicum in the wider sense to a jus privatum, and ag'.the community 
comes to recognise certain principles as essential” to the common 
welfare, it will no longer lend its sanction to sectional practices at 
variance with the principles thus recognized.” But. the Madras High 
Court (Muthusami Aiyar and Parker, JJ.) appear to ‘follow a different 
rule in Mutiukanne v. Paramasami,t The question there was whether - 
a usage among dancing girls of making a plurality of adoptions could be 
recognized as a valid custom. The learned judges admitted that “such 
adoptions are made for an immoral purpose and that their recognition 
would in one sense be immoral.” But they nevertheless decided. that 
such adoptions are valid. They say, “This usage’ having been 
accepted by the community of dancing girls, and acted ‘upon, and it not 
being repugnant to the feelings of the class but one bringing it wealth, 
it became a valid custom.” In Venku v. Mahalinga, ? Muthusam 
Aiyar J. refused to follow the rule laid down by West J. that, where a 
usage which was once regarded as not immoral is subsequently condemn 
ed by the purer moral instincts of a subsequent generation, the courts 
may and ought to refuse. to recognise the custom any, further. The 
learned judge refers to the dorine of extinction of customs by desue- 
tude and proceeds to observe, Would not they, the oläss of dancing 
women, cease to exist as a distinct class, when there is stich a complete 
-change in the sentiment of: the general mass of the Hindu community 
as to render the adoption of the jural theory feasible and just for the 
amelioration or abrogation of what was once recognised as a valid 
_special custom ? Is not therefore the cessation of the usage indicated 
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by the Privy Council the sound basis for judiciary action, - especially 
when there is a standing legislative council, and when ‘only very 
imperfect material is available to a judge who is bound to decide 


according to evidence, for ascertaining whether to any and what. 


` extent there has been a substantial change in the sentiments of the 
[336] large mass of the Hindu community in regard to a -pasticular 
usage of a section of the Hindus? .......-.... Isit not also -a 
sound rule of legislative policy that judicial legislation of the earliét 
period: should gradually retire-within the narrow limits of judicial 
interpretation in proportion to the increased activity of direct legis- 
lation through organised bodies? .......... ....Llamunable to say 
that there is a considerable change in the opinion ofthe general mass 
of the Hindu community, as contra-distinguished from a comparatively 
small section that hag come under the influence of western culture." 
This passage’ would seem to show that tha ethical test to be applied i 
the moral feeling of the general community and.not that of the dancing 
girls themselves, who follow the usage in question, but that.even accor- 
ding to that test the custom is valid. This is opposed to what the 
learned judges state in tha later case reported in I. L. R. 12 
M. 214, Tt will be very regrettable if the Madras High Court should 
stick to the opinion that in judging of the customs of dancing ' 
girls, their own low sense of right and’ wrong should be applied 
to determine their validity. Tried by such a test no custom can 
ever be found wanting. With regard to the functions of a judge in 
‘adjudicating on usages, they must, we submit, be always of a lesislative 
nature, however much they may be confined to interpretation in other 
cases. Whether we adopt the Austinian theory that judicial recogni- 
tion is essential to give a custom the force of law, or the view of Sir 
Henry Mayne -or that of’ Professor Gray, the judge’s fiat as ‘to the 
existence and validity of a custom is highly legislative in its character. 
We apprehend also that the Madras Court attaches too much import- 
anice to the existence of an active legislature -in this country. Hindu 
law is in reality excluded from the sphere of practical legislation on the 
ground of its intimate connexion with the social and religious life of the 
people. It is practically futile. to expect the legislature of this country to 
work any amelioration of Hindu usages and ‘customs,.and if asthe | 
learned judges of Madras admit, legislation is within thé province 
of the judiciary, when the legislature is not very active, it appears 
~ to be far too soon for the judges of this country to give up the 
duty of’ adapting the jaw ‘and usage -of the Hindus to the require. 
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E 
ments of an ete legislation. We do nob: ‘think the Privy 


Council intended to lay down in dbraham We - Abraham, that 
the cessation of a usage is the only way in which it ‘cases to be [837] 
law. That is merely one of the modes which’ ‘the Privy Council 
pointed. out as making a custom vo longer binding oh those who’ were 
once subject to it. We think also that -exception should be taken to 
the proposition that the moral sentiment of the gener ‘al mass of the 
community is the test to be applied by a judge. As West J. pointed out, 
the true standard is the conscience-of the highest and most advanced 
section of the community, whose lead the rest of the community 
follow in course of time, or the conscience of the: sovereign, which 
amounts to nearly the same thing. ‘Lhe question is, rather complicat- 
cd no. doubt in this country, because there are two {competing civilisa- 
tions, and the community is divided into two sections, somewhat 
antagonistic to each other; but there can be no doubt that the older 
civilisation is being gradually absorbed in the newer; “and the judiciary 
may well assume ‘that the judgment of those. who represent the 
western civilisation will, on purely ethical questions, sradually gain 
predominance. Whether, the correct view on the Damcuee question 
is that adopted by the Madras or the Bombay Court, we think the 
general principles enunciated hy the learned judges of the Madras 
High Court require to be reconsidered. The sanie, observation may 
be made with regard to the judgment of Parker anid Wilkinson, JJ. 
in Visvanathan v. Saminathan.2 


Letting alone however this difference of view: 38 to the proper 
criterion whereby a judge is totest any usage that may be set up 
before him, we think this much may be taken to, ‘be beyond doubt, 
namely, that this criterion is not his own notion of tight and ‘wrong 
but a standard external to himself. Coming now, bo the first argu- 
ment of Professor Gray, it is true that customs are. “often rejected by 
judges on the ground of their immorality. From this Professor Gray 
argues that the source of law is not custom or usage but the judge’s 
conclusion as to what is moral. The fallacy of the argument is almost 
manifest. The fact that the absence of a certain’ quality makes the 
custom’ unenforceable can only show. ‘that the’ particular quality 
must be present, and not that that alone is required. On the other 
hand we know thata custom should not merely be not immoral, 
ib should also be not unreasonable, it must be ‘ancient, uniform, 
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continuous é&c., &c. Adopting Professor Gray's reasoning, we 
might equally affirm that the source of lawis not custom, but what 
commends itself to the judge as reasonable, or that it is whatever 
[338] is ancient, or what is uniform; or what is continuous, because 
the absence of any one of these qualities would make a usage unen- 
forceable as law, quite at much as its being immoral. The true source 
' of law is not any one of these attributes, but a combination of them all. 


Before concluding, we ought to draw attention to another state- 
ment in Professor Gray’s article. He admits, (see p. 31) that although 
custom is not a source of law now, it might’ have been so once. He 
then tries to show that a much smaller portion of the law is really 
due to it than is generally ascribed to it. It is no doubt true that 
the importance of ‘custom as a future source of law is diminishing 
gradually. As a valid custom should be ancient, customs that 
originated later than some specifie time fixed for each country are 
not recognised. It may be admitted also that on the other hand 
cases unprovided for by the statute law of the country, and‘ which 
judges will have to decide according to the principles of equity 
justice and good conscience still arise and‘ must continue to occur 
in future. But to argue from this that custom is not a source of 
law and what is ascribed to custom otghi really to be ‘attributed to 
something else, is, to speak respectfully, illogical. And the doctrine 
that even where a custom is pleaded and proved the judge may 
examine for himself whether the usage supplies the most moral 
rule on the subject and is at liberty to disregard the usage and 
adopt any other rule that he may consider more moral is, not merely 
inconsistent with the established law on the subject, but calculated 
to lead to arbitrary judicial legislation, and otherwise fraught with 
mischief, 


COVENANTS RUNNING WITH THE LAND. i 


Of the comparatively small number of principles of general 
application which permeate the vast system of English Jurispru- 
dence, there are fow, perhaps, which have struck their fibres deeper 
into its tissaes than the one, which prevents the parties to a con- 
tract from conferring rights or imposing obligations upon persons 
other .than themselves. This principle has been so jealously 
guarded by many generations of English judges that, at the present 
day, we are able to point to only one branch of law in which . 
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[339] any serious. invasion of it has.ever been countenariced. . In con- 

troversies turning upon the relation of landlord and tönant, the English 
Courts have never applied the rulè of law in question with any degree 
of stringency. As a result of the indulgence thus extended: it has for 
upwards of 200 years been settled beyond all possibility of dispute, that, 

where a covenant has been entered into between a! ‘landlord and his 
lessee, which directly affects the houses or land forming the subject- 

matter of the lease, an assignee of the lease may britig an action ‘upon 
the covenant, if it was designed for the benefit of the, lessee, or be held 
liable in damages in a similar action, if the covenant was designed for 
the benefit of the landlord. Thus, the assignee of a l upon eviction 
from the premises by- person claiming under a title paramount to 
that of the landlord, may sue the landlord for damages upon the coven- 
ant for quiet enjoyment contained in the lease, whilst, on the other 
hand, if the lease contains a covenant on the part of. the lessee to. keep 
the premises leased in a good and tenantable state of!vepair, the land- 

lord may maintain an action against an assignee for’: any breach of the 
covenant occurring after the date when the assigntaént of the lease 
took place. Covenants of the nature indicated, are known to 
English lawyers as covenants running with the land.’ A covenant in 
a lease which has no direct or immediate relation to the property 
leased, cannot be enforced by or against any person except the lessee 
or his representatives. Such a covenant is known as a collateral 
covenant. It is sometimes. termed a personal covenant, and sometimes 
also a covenant in'gross. By the Statute, 32 Henry VIII, Ch. 34, 
the successors in title of a landlord were placed upon the same fotine 
as the assignee of a lease, both as regards the net to enforce a 
covenant made for the benefit of the landlord ia the liability to 
be sued upon .a covenant made for the benefit of the lessee. The 
original landlord or his heir, before this statute was ‘passed, could alone 
sue or be sued upon a covenant contained in the lease. Covenants to 
which the provisions of the enactment i in question, apply, are known 


ac 


as covenants running with the reversion.*~ > — 1E 


p 
In passing away trom covenants contained iin leases to other 


covenants affecting land, we find ‘that the English Courts maintain 
[340] a similar attitude of indulgence only where the right to entree 





d,s 
* For the authorities dealing with covenants between landlord and tenant, 
ae Speneer’s Case and the notas thereto in Smith’s Panne Cases, „9th Ed., Vol.I. 
p. 66, + ag ; 3 ts; 
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the benefit of fhe covenant is at issue. It has, for instance, been held, 
that, if A sells land of which he is the absolute owner to B, with ‘the 
ordinary covenants for title, quiet enjoyment, &c., and B subsequently | 
sells the same land to C, who is evicted owing to a defect in A’s title, 
C can.sue A in an action’ upon the covenants in the deed of transfer to 
B, although there was no express assignment of the benefitof those - 
covenants in the deed of transfer to C himself. A still more striking 
illustration is afforded by a case reported inthe Year Book for the 
49nd year of King Edward III, which figures in modern law reports 
under’ the title .of Lawrence Pakenham’s case. (Keppell v. Barley, 
2 Myl. & K. 517, at p. 589). There the owner of a manor instituted 
an action against a religious corporation for the breach of a covenant 
entered into by it with his predecessor in title, by’ which it undertook 
to make due provisionfor the performance of divine service in a 
chapel built upona portion of the manor. The court decided 
that the action would lie. It is impossible to leave the branch 
of our subject at present under consideration without ‘the 
directing attention to a third case“, which calls for special 
notice, by reason of its more direct bearing upon Indian 
jurisprudence. Two coparceners, upon the partition of the land to 
which they were jointly entitled, agreed that one should have allotted 
to him a larger share than the other consideration of his becoming 
solely responsible for a mortgage affecting the interests of both. As 
this arrangement was entered into without the consent of the mortgagee, 
his rights remained unaffected by it. The coparcener to whom the 
smaller share had fallen, subsequently sold it and at a still later period 
the mortgagee proceeded to enforce his rights. The court held ‘that 
the purchaser could claim from the other coparcener performance 
of the covenant of indemnity tio which the latter had subjected himself 
at the time ‘the partition took place. From the report of this case it 
does not appear that there was any express assignment in the deed of 
transfer to.the purchaser of the benefit of the covenant in question. . 
Lastly, a word of warning is necessary with reference to the character 
of the covenant which English law allows a successor in title of the 
covenantee to put in force. It seems firmly established by the authorities, 
[344] although it is not possible to cite any case in point, that such.a 
covenant, no less than one contained in a lease, must show upon its 
face that it was intended to benefit the owner of the land for the time 
being and not merely the person with whom in the first place it was 








* See Smith’s Leading Cases, 9th Ed. Vol. 1., p. 65 at pp. 70-71 
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entered into. If, for example, a manufacturer of beer (brewer) in 
England were to sell a house used for the retail of malt liquors and to 
covenant to supply the purchaser with so many gallons of beer in each 
year ata particularly favourable price, there can be little doubt that the 
English Courts would hold that the covenant could not be enforced by 
any person claiming under the buyer who was not his own heir, unless 
there was a reciprocal covenant on the part of the buyer that the beer 
supplied should not be consumed elsewhere than upon the premises 
forming the subject-matteriof the salo. The case instanced is, it is true, 
entirely hypothetical, but its result is clearly deducible from the 
authorities. It is obvious that, in the absence of any such reciprocal 
covenant as that indicated, there would be nothing to prevent the pur- 
chaser of the beer-house from removing the beer to other premises and 
selling it there. Under such circumstances the covenant to supply 
the beer could not be considered to be for the benefit of the owner 
of the beer-house for the time being but only for the beneft of the 
person with whom the covenant was actually made. . 


There remains still, however, to be considered what perhaps after 
all is the most important branch of our subject viz., to what extent, if 
any, the duty of performing the obligation of a covenant relating to 
land passes to each successive holder of it. The English Courts in 
dealing with this question have adhered with marked tenacity to the 
principle that no one who is not a party to a contract, or his heir, 
executor, or administrator, can incur any liability under it, although 
we shall see that in one respect a slight deviation from the rule has 
heen allowed. Until the year 1834 the matter never engaged the 
attention of the courts in such a manner as to lead to any authorita- 
tive decision with regard to it. In that year, however, a case (Keppel 
v. Batley,)1 came before Lord Chancellor Brougham which afforded an 
excellent opportunity for a definite ruling. The defendant in this case 
was the owner of certain ironworks. One of his predecessors in title 
had covenauted with a railway company that he and -his successors 
would take all the ironstone [842] used in the works from. a quarry in 
which the company was interested and bring it to the works over the 
company’s line at certain specified tolls. The defendant purchased the 
ironworks with notice of this coven wt, and he having declined to comply 
with its terms, the railway compar y: instituted a suit to enforce it. The 
Lord Chancellor, after an elaborate examination of all the authorities 
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1. (1834) 2 Myl and K.:517: 39 E. R. 1048, 
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which had even a remote connection with the matter in controversy, dis- 
missed the suit, holding that the defendant could not be made liable in 
damages in a Court of Law for abreach of thecovenant and that a Court 
of Equity, although the defendant was affected with notice of it, would 
not enforce the covenant specifically. It is worthy of remark that, in the 
covenant with the railway company, the covenantor purported to bind 
his assigns as well as himself. A case (Haywood v. Brunswick Benefit 
Building Society!, very similar, tothe one justreferred to came before the 
English Court of Appeal only afew years ago. As it was decided upon 
the lines of the ironstone case, the law on the subject may now be con- 
sidered to be fairly settled. In thenorthof England it is a common 
practice to sell land not for a lump sum but in consideration of an 
annual sum payable in perpetuity. The seller of the land has as 
security for the punctual payment of these vearly sums the right to en- 
ter into possession when they fall into arrear and take the rents and 
profits of the land until the arrears have been wiped out. A 
covenant to keep the premises sold in a good state of repair is frequent- 
ly inserted in deeds of transfer which give effect to transactions of this 
character. The English Court of Appeal held in the case alluded to 
that, such a covenant could not be enforced against a person to whom 
the covenantor had subsequently sold the land. It has already been 
shown that a similar covenant in a lease would be clearly enforceable 
against an assignee of the lease. 


One rather important exception, however, to the rule ak present 
under consideration has been created in equity. Where a purchaser 
of land covenants with the vendor to use if in a particular manner, as, 
for example, not to use a house erected upon it except as a dwelling-house, 
a Court of Equity will restrain by injunction all persons acquiring a 
title to the land by purchase or otherwise with notice of the covenant, 
from doing anything in contravention of its terms. (Tulk v. Morhay,2 
Coz v. Bishop,s [848] Wilson v. Hartt A covenant of this 
description is known as a restrictive covenant. It should be 
carefully noted, however, that even an injunction in equity will 
' not'be granted against a successor in title of the covenantor unless 
the following conditions concur, viz., (I) the covenant must be a rest- 
rictive covenant, (II) its performance must not involve the ex- 
penditure of money and (III) the person to be restrained by the in- 
——_—— Illaa 
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1, (1881) 8'Q. B. D, 403. 3. (1857) 8 De. G.M. and G. 815—44 E. R. 604. 
2. (1848) 2 Phil. 774. 4. (1866) L. R. 1 Ch. App. 463. 
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junction must, if a purchaser for value, have acquired the land with 
`- notice of the covenant.” It should also be carefully “obser ved that a 
covenant auswering all these requirements, cannot be made the basis 
of an action to recover damages against any one bhi the covenantor, 
or his heir, executor, or administrator. t 


' T. KERR ANDERSON. 
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CRITICAL NOTES. 


MUHAMMAD NAIMULLAH KHAN v. IHSANULLAH KHAN 
I. L. R, 14 A, 226. i 


Lhe applicability of Ss. 588 ‘and 591 to High Courts. Do Ss. 588 
and 591, Civil Procedure Code, govern S. 10 of the Letters Patent of 
the North Western Provinces ? The question here asked i is one of great 
importance affecting the interests of litigants not ‘merely in the North 
Western Provinces, but also in the provinces subjectito the jurisdictions 
of the other High Courts in India. That section coivesponds to 5. 15 
of the Letters Fonie of the other High Courts in India, which runs 
in these terms :“ And we do further ordain that an appeal shali lie to 
_ the said High Court of Judicature at “** from the judgment ****** of 
one judge of the said High Court or of one judge of any division 
` court pursuant to 8.13 of the said recited Act ; and that an eee 
shall also lie to the said High Court from the judgment * * of 
two or more judges of the said High Court, or of such division 
court wherever such judges are equally divided ` in opinion and do 
[344] not amount in number to a majority of the whole of the judges 
of the said High C ourt at the time being, &e.” Now the Allahabad 
. High Court in Full Bench has ruled that this. section has been 
modified by Ss. 588 and 591 of the Code of Civil Procedure and that 
in consequence an appeal does not lie to the High Court from the 
order of a single judge thereof under S. 206 altering’ the decree so as 
to bring it into conformity with the judgment. Chief Justice Edge 
who has delivered the leading judgment in the ` case proceeds to 
observe, “With regard to orders made in revision under S. 622 of the 
Code of Civil Procedure, it appears to me whether Ch. 43” (in which 





i Seo the cases cited in the text coupled with the remarka of Lindley L. J., in 
Haywood y Brunswick Benefit Building Soctety 8 Q. B. D, Los, at p. 410. 


` | There is no difference in principle between an affirmative aa a iati 
coverant so far as the awarding of damages for a breach of it is concern éd 
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are Ss. 588 and 591)“ of the Code applies or not, it would not 


have been contemplated by the legislature that thore should be any 


appeal against an order.made under S. 622 of the Code.” As the 
interference contemplated by S. 622 is only discretionary and as 
there is a power of revision only in cases in which no appeal lies to 
the High Court, the learned judge proceeds to argue, that the 
section was not intended to be the foundation of appeals in cases in 
which no appeal had lain and that itis an anomaly to hold a party 
to be entitled to appeal from an order in revision. We confess we do 
not see the anomaly or the intention of the legislature that seems 
to be clear to the learned judge. The law provides an appeal to the 
Privy Council from an order under S. 622. The appeal from the order 
in revision by a single judge of the High Court is not an appeal from 
the order revised. In the appeal under S. 15 of the Letters Patent the 
High Court is confined to a consideration of the questions which the 
single judge was competent to investigate. And there seems no reason 
to hold why the legislature, because it denied the liberty to the High 
Court of examining the correctness of certain decisions on matters of 
fact or law by subordinate tribunals, should not permit an appeal from 
the order of a single judge thereof, or of two judges divided in opinion, 
on questions of jurisdiction which they are competent to determine in 
revision, We quite agree that if Ss. 588 and 591-applied to orders 
passed by: the judges of the High Court and if Lue appeals contem- 
plated therein were appeals from one judge of a court to other 
judges of the same court, they would limit the operation of S. 15 
` of the Lettere Patent, and no appeal would lie from an order 
passed in revision under 8. 622 by a single judge of the High 
Court. The question therefore arises whether an order under S. 206 
or 8. 622 by a single judge is liable to appeal under S. 15 of the 
[345] Letters Patent, or whether S. 588 exhausts the list of appealable 
orders under the Code. 


Section 588 of the Code of Civil Procedure begins by saying that 
“an appeal shall lie from the following orders under the Code and from 
no other Suon orders.” And 8. 591 declares that except as provided 
in Ch, 43, “ no appeal shall lie from any order passed by any court in 
the exercise of its original or appellate jurisdiction, &c,” §.,588 also 
gives a list of orders which it declares appealable. Looking at these 

sections and at 5. 15 of the Letters Patent, the first remark that 
occurs to us is that the sections of the Code and the section of the 
Letters Patent are dealing with two different classes of matters. - The 


~ 


- 
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Code deals with the nature and character of the order which it declares 
appealable and provides that an ‘order of a different character is not 
appealable. The Letters Patent on the other hand, although they 
speak of judgments, and there has been considerable conflict of opinion 
as to what orders fall within the description of judgments, primarily 
deal in 8. 15 with the constitution of the tribunal whose orders are 
appealable. It seems to us opposed to recognized rules of construction 
to suppose, in. the absence of express words of repeal, that S. 591 
which declares that an order of a character different fron the orders — 
specified, is not appealable, repeals or modifies a provision which says 
that the judgment of a szngle judge of the High Court in the exercise of 
original or appellate jurisdiction is appealable to the High Court. 


It also appears to us that there are not wanting in the Code itself, 
indications of the intention or the legislature as to the scope of Ss. 588 
and 591. We grant it is competent to the Indian legislature to modify 
the provisions of the Letters Patent in respect. of the matter under 
consideration. §. 575 of the Code has modified the provisions of S, 36 
of the letters Patent as to the opinion of the senior judge prevailing, on 
a difference of opinion between judges equally divided. See Sri Sri 
Gridharijt Maharaj Tickatt v. Purushotum Gossamil Húsaini Begam v. 
The Collector of Muzaffarnagar, and Appaji Bhivrav v. Shivlal 
Khubchand,8 Inasmuch as Ch. 43 is not exempted from application to 
the High Court under the provisions contained in Ch. 48 relating to 
the chartered High Courts, it may be conceded that prima facie the 
provisions of Ch. 43 are applicable to the High Court in the exercise 
[346] of original or appellate jurisdiction, unless any inference to the 
contrary can be drawn from the language and scope of the sections 
contained in that chapter. Chapter 43 has not been applied to orders 
passed by a single judge of the High Court in the Privy Council 
department giving or refusing a cortificate to appeal to the Privy 
Council. Before the passing of Act VI of 1874, the High Courts 
sranted certificates to appeal to the Privy Council under S. 39 of the 
Letters Patent and the rules framed by the Privy Council. It was 
supposed to be a power excercised by delegation from the Privy 
Council and an order made in the exercise of that power was not an 
order of the High Court and so not appealable if made by a single 
judge. Such was the reasoning of the Calcutta High Court in Mus- 








1, (1884) I. D. R. 106. 814. 2. (1887) I. Ù. R. 9 A. b55. 
3. (1879) I. L. RK. 3 B. 204, 
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samut Anurrunnessa v. Baboo Behary Lall, 25 W. R, 529. although the 
learned judges also held that the order giving a certificate was nob a 
judgment within the meaning of S. 15 of the Letters Patent. After 
the passing of Act VI of 1874, the same conclusion was arrived at, 
there being no appeal provided by Ss. 11 and 12 of that Act, JAlowla: 
Buksh v. Kishen Pertab Sahi 1 , 


After the passing of `Act X of 1877 which incorporated the 
provisions of Act VI of 1874 relating to appeals to the Privy Council, 
Garth C. J. and Mac Donnell J., in Manly v. Patterson,2 Wilson and 
Pigot JJ., in Lutf Ali Khan v. Asgur Reza, held, that no appeal lay 
under the Letters Patent from an order giving leave, without any 
reference whatever to the provisions of Ss. 588 and 591 as limiting the 
orders appealable. The argument therafore would be quite tenable 
that notwithstanding the somewhat sweeping language of Ss. 588 and 
591, they might leave untouched the provisions of 8. 15 of the -Letters 


Patent. 


Section 589 proceeds to provide what are the courts to which 
appeals lie from the orders specified in 8. 588 as appealable. It 
says, ‘the appeal shall lie to the court to which an appeal would 
lie from the decree in the suit in relation to which such order was- 
made or when such order is passed by a court (not being a High Court) 
in the exercise of appellate jurisdiction, then to the High court.” 
Now, it may be premised that S. 589 does not contemplate 
the Privy Council as a court of appeal from the High court 
for the purposes of Ch. 48. Then the question arises to what 
[347] court does an appeal lie-from an order of the kind mentioned in 
' S. 588 passed by the High Court in its appellate jurisdiction? There 
being no stich court, the answer must be that the section does not con- 
template appeals from orders passed by the High Court in its appellate 
jurisdiction as the words “not being a High Court” sufficiently indicate. 
An order mentioned in any of the 29 Clauses of S. 588 might be passed 
by the High Court in its appellate jurisdiction and orders under Clauses 
27 and 28 of that section could not be passed in the exercise of origi- 
nal jurisdiction but only in appeal. It seems to us clear that orders 
passed by a single judge of the High Court in the exercise of other than 
original jurisdiction are clearly excluded from the scope of Ss. 588 and 
589 of the Code. ` Again the proviso to S. 589 which speaks of appeals 


(1875) I. L. K. 1G. 102. Q (1881) I. L. R. 70. 839 
3, (1891) I. L. R. 17 Cal. 456 
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from orders in insolvency matters lying “to the | Hik Court i in any 
other case,” does not contemplate an order by the’ High Court itself | 
under that clause (17) as appealable. The words of the last 
clause of S. 588 that “the orders passed in; appeal under the 
section are final” have been appealed to, to’ “justify the denial 
of an appeal from the order of a single judge ‘of the High Court 
passed in appeal against an order under S. 588)! This declaration 
of finality, (which by the way does not preclude an; ‘appeal to the privy 
Council) altogether meaningless if the order passed i in appeal under 
the section was made by a bench of two judges, should not be given a 
significance in case the order was passed by a single judge of the High . 
Court. ` i 


We cannot suppose that the order of a single judge passed in 
appeal from an order of the kind specified in S. 588 i isnot appealable 
‘at alleither to the High Court or to the privy Council, while the same 
order passed by a number of judges of the High Court would be 
appealable to the privy Council. That the order of a single judge or of 
a bench of judges equally divided in opinion but nof forming a majority 
of the judges of the High Court, is not appealable to her Majesty in 
Council, isclearly laid down by S. 597 of the Coils, And ifthe order 
of a single judge or of such a bench is not appealable to the High Court 
also, we shall have the anomaly of the order of a single judge or óf such 
a bench being unalterable by any form of appeal, "while the same order 
made’ by aFull Bench ‘of five judges, it may, bé} is capable of being 
upset in appeal. We cannot convict -the ‘legislature of such 
[348] an egregious blunder. The sound construction therefore appears 
to be to hold that Ch. 43 does not contemplate orders which ‘are not 
appealable to a different court but only to another division of the 
same court. Much stress has been laid upon the’. chapter containing 
special rules relating to the chartered High Cour ts, not excluding Ss. 
588 to 591 from application to the High Courts. The argument is not 
very strong in the face of the remarks we have already made, but we 
may note that such an exclusion could not pr operly have been made. 
For. Ss, 588 to 591 do apply to the High Courts also, in so far as they 
are competent to entertain appeals from the orders. specified i in §. 588 
when made by acourt from which appeals ordinarily lie to them. We 
may: -here refer to the analogy of S, 622 which although it applies to 
the High Court, does not contemplate révision of in order made bya 
judge of the High Court, and yet, the section is- not -exeluded -from 
application to the High Court, 
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We may therefore arrive at the conclusion that Ch. 43 of 
the Code of Civil Procedure does not control S. 15 of the Letters 
Patent, if we are to have regard merely to the language of 
the Code and the intention of legislature to be inferred from 
it, But we have to examine the authorities upon the question 
aud see whether judicial decisions have placed any construction upon 
the language, at variance with the meaning we have deduced. The 
first case which has a bearing on the question is Raku Bibi v. Khaya 
Mahomad Musa Khan.i In an appeal from the Moffussil which had been 
decided by a Bench of two judges, an application was made for 
review. The judges were divided in opinion and that of the senior judge 
for dismissing the application for review prevailed. Against this order of 
rejection, an appeal was preferred under the Letters Patent. The court 
consisting of Sz Barnes Peacock, C J. and Kemp and Macpherson, JJ., 
was of opinion that the order was not a judgment under Cl. 15 and 
therefore not appealable. Their lordships also referred to S. 379 of 
Act VIII of 1859, which was made applicable to the High Court under 
the rules framed by virtue of S. 37 of the Letters Patent, as laying 
down that the order of rejection was final. S. 379 declared, that 
“it shall not be competent to any other judges of the same court, 
to enter upon a consideration of the merits of the application (for 
review, and [849] record an order or opinion thereon.” Even this 
opinion of the court as to the effect of S. 379 was unnecessary in view 
to the decision that the order was not a judgment, under Cl. 15. But 
their lordships relied on the peculiar language of S. 379 and made no 
reference to'S. 363 which corresponded to S. 491 of the present Code. 
In The Justices of the Peace for Calcutta v.The Oriental Gas Company ,? 
Couch C. J. and Markby J. in appeal from an order of Phear J. on the 
original side, held that the order directing a writ of mandamus ' to the 
justices was not a judgment and that therefore no appeal lay. But 
the court proceeded to observe that the right of appeal was determined 
by the Code of Civil Procedure, then Act VIII of 1859, according to 
practice, and that the Code provided no such appeal. We may here 
point out that the writ of mandamus was not issued under the Code 
of Civil Procedure and therefore the provision of the Code as to appeals 
- gould not affect the scopeof Cl. 15 of the Letters Patent and that 
Markby J., who was one of the judges that took part in this case, did 
. not regard the Code as controlling the provisions of S. 15, in later 


1. (1889) 4 Beng. L.R. (A.C.,) 10. 2, (1872) 8 B.L.R. 433.’ 
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cases which we shall notice. In De soia iv. Coles, 1 which 
was an appeal from the order of .a single “judge on the original 
side refusing leave to file a suit in the High “ Court, Bittleston ` 
and Holloway JJ., without reference to $. 363 or any other 
‘section of the Code of Civil Procedure held that such an order was a 
judgment under Cl. 15 of the Letters Patent and that an appeal -lay. 
In Somasundaram Chetti v. Administrator- General, 2 Morgan C. J., 
and Innes J., held that an order passed by a singlé Judge under Act II 
of 1874, S.27, allowing to the Administrator- General a commission at a 
certain rate was appealable under the Letters Patent, without reference 
to the Code of Civil Procedure. In Ghasi Ram ly, Musammat Nuraj 
. Begam, a Full Bench of the Allahabad High Court was of opinion that 
on order by the senior of two judges of the High’ Court sending issues 
down for findings was not a judgment under Cl. 15, but made no re- 
ference to the Code of Civil Procedure which also provided no appeal from 
such an order. The Bombay High Court consisting of Sargent Ag. C. 
J., and Bayley and Green JJ. in Sonbat, widow of Faful Aabibhat v. Ah- 
medbhai Habibhai, £ held that S. 15 of the Letters ‘Patent was governed 
by Ss. 363 to 366 of Act VIII of 1859 as they: ‘were made applicable 
[350] to the High Court under the rules in framing which the High 
Court was to beguided as far as possible by the Code of Civil Procedure. 
The order appealed against in the case was merely an order for ins- 
spection of books by a single judge and was not appealable whether the 
appeal was fo be regulated by S. 15 of the Letters Patent or by the 
Code. Again in Hirji Jina v. Narran Mulji,5'. Westropp O. J., and 
Sargent J. held that an order referring the suit to. a commissioner to 
take accounts was 2 decree and therefore appealable. Their lordships 
referred to S. 363-as not precluding an appeal. “Taking all these deci- 
sions together passed while Act VILI of 1859 was in force, we may 
state that we have no decision in which an order 'appealable under the 
Letters Patent was held unappealable by reason: of the provisions of 
S. 363 of the Code, while there are expressions of opinion to the effect 
that the Code governed Cl, 15 -of the Letters Patient or that that clause 
was left cuntouched. ' 


We now come to Act X of 1877 which fepealed the old Code 
/ of 1859 and its amending Acts and laid. down in S. 632 that except 
as provided in Ch. 48, the provisions of that Code applied to the 


1. (1868) 3 M. H. C. R. 384, 8. (1878)'I. L. R. 1. A. 31. 


2. I.L., R. 1.M. 148. 4. (1872), ‘9. B. H.C. R. 398, 402, 
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High Courts. In Howard v. Wilson,1 Gédrth C. J. and Markby J. held 
that an appeal lay from the order of a single judge in the exercise -QË 
` original jurisdiction, refusing to confirm an award, as it was a judgment, 
and this, notwithstanding the provisions of Ss. 588 and O91 vot the 
‘Code which corresponded ‘to the provisions of the same sections of Act 
XIV. of 1882. In Ebrahim v. Fuckhrunnissa -Begum,2 the -same 
learned judges had to determine the question whether .an. appeal: lay 
from a decision of a single judge at settlement of issues upon one of the 
questions in the case, namely that a certain hibbanama whose validity. 
would have precluded the consideration ‘of other questions, was invalid, 
Chief Justice Garth was-of opinion that no appeal lay asthe finding 
on the issue was not a judgment, butAlr. Justice Markby, - 
was disposed to think that it was appealable. The opinion of Mr. 
Justice Markby, in the cases just referred to, given without 
reference to Act X of 1877 under which there was no appeal, 
shows that he did not intend to lay down in The Justices of the 
Peace for Calcutta v.. The Oriental Gas Company,8 that therë 
were no appeals under S. 15 of the Letters Patent in con- 
tfravention of S. 363 of Act VIII of 1859. Again in Kalikristo 
[354] Paul v. Ramchunder Nag,! Garth C.J, and Morris J. held, 
without any reference to Act X of 1877, than an order of a single j udge 
sending issues down for a trial was not a judgment under Cl. 15. We 
havenext to notice the case of Harrish Chunder Chowdhry v. Kalisunderi 
Debi® decided by the Privy Council in appeal from a decision of Mitter 
and White JJ., (Garth O: J., dissenting) in In the malier of the peti- 
tion of Kally Soondery Dabia.® Pontifex J., sitting as a judge in the 
Privy Couneil department, had refused under S. 610 to transmit an 
application for execution to the court below. An appeal was perferred . 
from his order and Mitter and White J.J, held it was appealable as a 
judgment, but Garth C,-J., was of opinion that-orders of that- 
character were ministerial and therefore not appealable. “It was 
contended before the Privy Council that the High Court was wrong 
in entertaining an appeal from. the decision of Pontifex J. In the 
course of their judgment which was delivered in November 1882; 
their lordships said: “Those learned judges held (and their lord- 
ships think rightly) that, whether the transmission of an order 
under 8. 610 would or would not be a merely ministerial] proceeding; 
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Mr. Justice Pontifex had in fact ee a " judicial discretion 
and had come to a-decision of great importance whieh, if it remained; 
would entirely conclude any rights of Kuli: Sundari to an execution in 
this suit. They held, therefore, that it was a. judgment within the 
meaning of S. 15. It only’ remains to observe that there lordships do 
not think that S. 588 of Act X of 1877 which has; the effect of restrict- 
ing certain appeals applies to such a case as this. where thé appeal. is- 
from one of the judges of the Court to the Full Court.” Here: was a de- 
liberate expression of opinion by the Privy Council which, so far: as 
authority could go, was conclusive on the matter. But we find the. 
Allahabad High Court in Benno Bibi v. Mehdi Husain, Lin Muham- 
mud Naimullah Khan v. Thsanullah Khan, 2 éxplaining away the. 
observations of the Ptivy Council as mere obiter dicta. As Mr. 
Justice Pontifex , merely refused to transmit the order of the Privy. 
Council for execution, his order was not made by. a court which 
enforced or executed the order of Her Majesty and ib was there- 
fore not appealable under .S. 611. Nor was Mr. Justice Pon- 
tifex in refusing to transmit the order exercising "any powers of. 
the Privy Council hy delegation. The applicabilty of S. 244 would 
[352] depend upon the order being a “decree” as defined in S. 2. But 
their lordships of the Privy Council did not proceed upon S. 244, or, 
S 611. They held the order was a judgment under Cl, 15 and that S. 588- 
did not limit that clause. Having regard to the ground of decision, whe- 
ther the same conclusion might or might not have been arrived at on 
different reasoning, we cannot admit that the pronouncement of their 
lordships was mete obiter dictum. It seems to us therefore that deci- 
` gions of Collins C. J., and Parker J. in In re Rajagopal, 3 and of Edge C. 
J. and Tyrrell J. in Banno Bibi vy. Mehdi Husarn. that 5.591, Civil Proce- 
dure Code, precludes an appeal from the order of? a single judge refusing 
leave to appeal in yorma pauperis, cannot be suppor ted. It is not ne- 
cessary to pronounce an opinion on the question! whether such an order 
would be appealable as a jugment under Cl. 15, although we are Inclined 
to think that as the order may extinguish all ah ances the pauper obtain- 
ing any redress in the matter under litigation, lt should be regarded as a 
judgment. Nor need we express any ọpinion at present as to the correct- 
ness of the decisions in Achaya. ¥. Ratnavelut in The Bombay and Persia 
S. N. Company Limited v. The S. Ss.‘ ‘ Zuari " 5 In the former case 
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Muthusami Aiyar and Parker JJ., held that there was no appeal from 
an order of a single judge of the High Court rejecting a review and in 
the latter Sargent C, J. and Farran J., held that no appeal lay from an 
order of a single judge granting a review except on one of the grounds 
mentioned in S. 629. The decision ‘in these two cases that S. 629 
governed the provisions of Cl. 15 of the Letters Patent would leave 
unaffected the determination of the question whether Ss. 588 to 591 
had any control over Cl. 15, for the peculiar language of those sections 
is not repeated in S. 629. Ses'also Aubhoy Churn Mohunt v. Shamont 
Lochun Mohunt,! Moreover the words of S. 627 that “no other judge 
or Judges of the court shall hear the same” and the terms ofS. 629 
that an order for rejecting the application shall be final, but when the 
application is admitted, the admission may be objected to “ on- any 
one or more of these grounds specified in the section, ” probably in- 
duced the learned judges to hold that no other judge should be allowed 
to reconsider the application for review whether by way of appeal or 
otherwise. 


. [853] Weare therefore of opinion that the question of there 
being an appeal from an order under S. 206 or S. 622 of a single judge 
must be governed by the provisions of ,Cl.15 of the Letters Patent. The 
orders under both of these sections are judicial. An order under 
S. 206, by a subordinate tribunal has been held capable of being 
revised by the High Court under S. 622. And the Privy Council has 
get aside orders passed by the High Court under S. 622. If the order’ 
in the case under consideration was not passed under S. 206 of the 
Code but by virtue of some inherent power possessed by every judicial . 
tribunal, then upon the reasoning of the Bombay High Court in 
Navivahoo v. Narotamdas Candas * , the order would be appealable 
under Cl. 15. Is the order a judgment? The order undoubtedly 
decides aright between the parties and falls within the definition 
of a judgment however restricted it may be. In DeSouza v. Coles 3 
Bittlestone J. said., ‘ We think that the word judgment there 
used cannot be limited to the final judgment in a suit at all but 
must be held to have the more general meaning of any decision 
or determination affecting the rights or the interest of any {suitor 
or applicant.’ In R v. R, 4 Collins O. J. and Shephard: J. held 
that an order by a single judge at settlement of issues. fixing a 
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distant date for hesriae was, a judgment appoalable under Cl. 15. 

It is however not necessary for us to go so far as these judges and 
we.may at once say that we find it difficult to agree with Collins. C-J. 
and Shephard J.* Evert accepting the more restricted interpretation 
of the Calcutta and Bombay High Courts, the order under S. 206 is a 
‘judgment. Couch C.J. said in mie Justices of the Peaze for Calcutta v. 

The Oriental Gas Company,1 “The word judgment ia,Cl. 15 means a 
decision whether final, preliminary or interlocutory which affects the 

merits of the question between the parties by determining some right 
or liability,’’ and added, that an order refusing to restrain proceedings 
in a suit, or granting a writ of mandamus was not aprsalable. An order 

granting a certificate to appeal to the Privy Counci, lot refusing to 
extend time for deposit of security has been held not to bea judgment. 

See the cases already cited and Kishen Pershaid Pandary v- 

Tiluckdhari Lall.21n Howard v. Wilson 8 [354] the court held that. an. 
order refusing to confirm an award was a Judgment. In Ebrahim v. 

Fuckhrunnissa ‘Begum, * Garth (. J., said, °  judgmens) means a judg- 
ment or decree which decides the suit one war’, or the _ other 
in its entirety and does not mean a decision ar order of an 
interlocutory character which merely decides some isolated point not 
affecting the result or the merits of the entire suit. i agree that an 
appeal will lie from an order for the rejection or "a plaint or the 
admission of a suit.” The Bombay High Court was “iclined to place 
a somewhat limited construction on the term judgmert in the case in 
9B. H.C. R, 402. The Madras High Court also was disposed to 
adopt a more restricted interpretation than that in DeSouza v. Coles 
in a later case Somasundaram Chetti v. Administrator General 5 which 
is however not noticed by Collins C.J, and Shephard J _in LL. R. 14M. 

88 Morgan C.J. said in that case “An order which like that i in DeSouza v. 

Coles or like the one under consideration determines some right or 
liability, differs widely from interlocutory or other oréars in which no 
right or liability is finally adjudged.” It is enough to: add that after 
these expressions of opinion and the decision of the Privy Council that 
the order of Pontifex J., refusing to transmit the applization for execu- 
tion to the court below, | was a judgment there cannct! by any doubt 








* See Hasiom Foundry & Co. v. Hall, 2 0Q. B. D, 491, oa'the words ‘‘judg- 


ment or order” in the Judicature Act, 
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that an order substantially modifying the rights of parties under S. 206 
is a judgment. Compare also the use of the words “final judgment” in 
Cl. 39. of the Letters Patent with the use of the term “judgment” alone 
in Cl. 15. Whether or not we are right in our view that an order 
under S. 206 is a judgment within the meaning of Cl. 15, we feel 
constrained to say that the reasoning’'on which the Allahabad Judges’ 
have arrived at the conclusion that the order of a single judge of the 
High Court is unappealable, if it does not fall within any of the clauses 
of .S. 588, does not commend itself to us. 


? 


NOTES OF INDIAN CASES. 


Gopalasami v. Arunachella, I. L. R, 15 M, 304. An attempt 
was made in this case, but unsuccessfully, to make a mortgagor respon- 
sible for keeping his mortgagee in possession of the mortgaged property. 
not only as against those claiming under the mortgagor, or under a title 
paramount to that of the mortgagor, but also as against all stran- 
gers however wrongful their disossession ofthe mortgagee might be. 
[385] It was argued that the phrase “ without disturbance by the 
mortgagor of any other person” in S. 68 (c) of the Transfer of Property 
Act was intended to give to a mortgagee a covenant for quiet posses- 
gion as against all the world, and stress was laid on the fact that while 
under the English Conveyancing Act 44 & 45. Vie., Ch., 41,8. 7 (1) 
the covenant for quiet enjoyment is only against ` lawful interruption’ 
by strangers, the word ‘lawful’ is omittéd in the Transfer of Property. 
Act, thus disclosing an intention, on the.partof the Indian legislature; 
to extend the scope of the covenant under English law. This view is 
adopted by Dr. Whitley Stokes in his notes to the section (see the 2nd 
supplement to the Anglo-Indian Codes, p. 28) and by Messrs. She- 
phard and Brown.in their commentaries on the Transfer of Property 
Act, see p. 27, 2nd Ed. The learned commentators, as well as Dr. Stokes 
refer in support of their view to S. 65 (b), which enacts that the mort- 
gagor shall be deemed to contract with the mortgagee. that the mort- 
gagor will defend or enable him to defend, the mortggor’s title thereto.’ 
We-do not see how this section can be pressed to support their view. 
The mortgagor,no doubt,is bound to defend his title, because - 
admittedly he is bound to keep the mortgagee in possession 
against all who claim the property under a lawful title whe- 
ther derived from the mortgagor or not. The obligation to defend suits 
cannot show that the mortgagor is responsible for thej tortious acts 
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of strangers. The mortgagee’s remedy against suck acts is to sue the 
tort-feasors, and not to sue the mortgagor for the debt, -on the ground 
that he has failed to secure possession to the mortgagee of the mort- 
gaged property. To hold otherwise would be so unreasonable that we 
agree with the learned judges: who decided the case’ under notice in 
_ thinking that the omission of the word ‘awful’ oéeurring in-the 
‘English statute is not enough to show that the legislature intended 
to depart from the wise and well-established rule of Snglish law. Ifa 
mortgagor is to be held liable to pay the mortgage-mon3y simply because 
the mortgagee is wrongfully dispossessed by a stranger, no mort- 
gagor, however good his title, can be safe from suca liability. Where 
such dispossession takes place, the proper course to be pursued by the 
mortgagee is to suc the trespasser and call upon the mortgagor to help 
in recovering the property. If his suit fails, the trespass will 
then be proved to be lawful, and’ the mortgage= will be entith 
ed to -recover his money under S. 68 (ce). We may observe that 
in the case under notice, a cliam under S. 278, Civil Procedure Code, 
put in by the mortgagee failed’ but he neglected to file a regular suit 
to establish his title ; he could not therefore. be allowed to say the 
dispossegsion was adjudged to be lawful by a conptent court. 
The Allahabad High Court in Jubbu aam v. wirdhari Singhi 
[356] to-hold that a mortgagee has an absolute ecyenant for quiet 
enjoyment under the Transfer of Property Act. : 


Chinnammal v. Varadarajulu, I. L. R, 15 M, 307. The Privy 
Council held in Raja Jogendra Bhupati Hurri Chundun Mahapatra y. 
Nityanund Mansingh, L. R, 17 I. A,128, that, where a Hindu possess- 
ed of an impartible estate dies leaving a legitimate anc an illegitimate 
son, and the former after succeeding to the estate also ilies, the illegiti- 
mate son will succeed to the estate by right of surv-vorship, in pre- 
ference to the widow of the legitimate son. But this -ule, as held by 
Collins C. J. and Handley J, in the case under notice ‘does not show 
that in the case of divisible estates, whére the owner -dies leaving an 
illegitimate son and a lawfully wedded wife, the:former will ‘inherit the 
whole estate to the exclusion of the latter; for in that case, the Mitak-- 
shara expressly provides that the widow and illegitimate sori are both 
equally entitled to the estate. The ‘right of the illezitimate son to: 
succeed to the whole estate, when the legitimate son dies after the 


death of the father, is due solely to the fact that on’ the latter’s death, 
ed : —e—_____—— 
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the sons both legitimate and illegitimate form a coparcenary, and 
on the death of either, the other succeeds by survivorship to 
the whole: estate, see Sadu v. Baiza and- Genu,1 ‘The Madras 
High Court would not apply’ this rule of survivorship in the 
case of impartible estates in favour of the illegitimate son against 
son against the widow, Parvathi v. Thirnmalai,? but this decision, it 
is sald, conflicts with the ruling of the Privy Council already mentioned, 
Curiously enough, the Madras decision is not referred to in their lord- 
‘ships’ judgment. 


Secretary of State for India v. Bavotti., Haji, I. L. R, 15 M, 
815. One can heardly understand the decision in this case from the 
head note. The reporter compresses almost every point that was 
decided in’ the-case into his last sentence “observations on the ais 
-of ‘proof and on the presumption of title arising out: of possession.” 
hese observations and presumptions are the only important portion 
of the judgment, and the reporter leaves us to the text of the judg- 
ment itself to find out what they are. The learned judges (Muthusami 
Aiyar and Best JJ.) lay down that possession being evidence of title, 
‘it is rebutted when the adversary proves prior possession, in himsélf, 
for from such proof of prior possession, arises the presumption that the 
title was then in him and it lies on the opposite side fo show how he 
obtained . possession subsequently. This subject has been dealt with 
fully in an able article in the first volume of this Journal by ‘Jurispru- 
dence’ -see 1 M. L. J, pp. 485-441 and it is unnecessary therefore to 
rater to the authorities. on the subject again. The [857] rule is equally 


” ‘applicable in suits by private individualsagainst the Crown. The Crown 


‘no doubt, under Art. 149 of the Limitation Act, has 60 years from 
the date of the cause of action for instituting a suit, but this does not 
mean that a subject suing the Crown for immoveable property must 
prove possession for 60 years prior to the suit. The rules of evidence 
are the same for subjects and for the sovereign; the presumption 
of title from possession therefore holds equally good against 
the sovereign. - If however it be proved that the sovereign was 
‘the owner at some time, 60 years adverse possession will be necessary 

in a subject to extinguish that title. Mr. Justice Muthusami Atyar 
| lays down a further proposition in the case, vz. that where a person 
who claims immemorial possession of an estate is proved to have been 
in possession for a long period, say, for 60 years before the suit, he will 


1. I. L. R. £ B. 87. 2, (1887) I. L. R, 10 M. 884. 
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be presumed to have been in possession prior to thab time also, unless 
there is evidence to the contrary. That possession: +hen proved to exist 
at a certain time will:be presumed to continue is a familiar proposition 
of law, Taylor on Hvidenée, p. 245; see Rajcoovzar Roy v. Gobind 
Chunder Roy.! but that it dates back beyond the tine when it is proved 
to exist is not so clear, but see I. L. R, 14 O, p. 748-There will probably 
be no such presumption when it is possible to give ood and substantial 
evidence of possession during such time, for instanca, it may be, that 
there is no presumption that a man whose possessio of certain land in 
1880 is proved, was in possession prior to thatdate ;and the presumption 
that hè had lawful title does not seem to be based œ any presumption 
of prior. possession butis due to the presumptior that his possession l 
was not wrongful but had a legal orgin. The learnec-judge’s proposition 
however is carefully limited to presumptions with regard to a time with 
references to which ordinarily direct proof of possession would not be 
forthcoming, and the rule therefore appears to be a=ound one. 


Govinda v. Krishnan, I. L. R,15 M, 333. Eamily property was 
sold in excution of a decree obtained against the managing member of a 
Nambudiri family; of the junior members, some were sons of the manag- 
ing member. The Madras High Court has for -a long time held, 
whether rightly or wrongly, that in Malabar, a deci=e against a person, 
who in fact is the managing member, though not passed against him 
expressly or by necessary implication from the pleadings in his capacity 
as manager, the judgment and decree have no effect whatever as 
against the family, and the sale of family property—in excution of such 
a decree is therefore null and void. An attempt was made in this caseto 
apply to Nambudiris the rule of Hindu law that a son cannot impeach 
sále in excution of a decree against a father on account of his pious duty 
todischarge the latter’s debt—except where the debi is illegal or immoral 
[358] The learned judges got over this attempt by saying that as the 
father and his sons in this case had no divisible inzerest in the family 
“ property according to the law of the Nambudiris, - sven supposing the 
doctrine of pious obligation on the son’s part to be “applicable, nothing 
could pass at the sale in the particular case. We dc not know whether 
if all the junior members in the family were sons of the managing 
member, their lordships would have applied the rule laid down in Gird- 
haree Lal's case. The decision in Nelakandan v. Madaavan, 2 is certainly 
against the applicability of the rule, but that decisión appears to us to 
m 


1 (1891) Ù. R. 19I. A. 140. 2. (1886) C L. R. 10M. 9. | 
45 a 


354 THE MADRAS LAW JOURNAL. VOL. II. 


be questionable and against ii sentiments A the Nambudiri com 
munity. 


‘In the matter of the Bombay Fire Insurance Company, Ld . . 
ha-parte R. Gilbert, I. L. R, 16 B, 398. Shares in a company are re- 
garded by law as transferable property ; although the rights of a share 

“holder are coupled with obligations of a continuous nature as in the 
case of a lessee, and one might a priori suppose that the ‘vight of 
alienation might be destroyed by’ actual contr act, as is practically the 
qase in the case of lessees, (see S. 10, Transfer of Property Act) the 
Company’s Act has declared shares in a company transferable. The 
company however has power to regulate all transfers of shares by 
reasonable rules, see S. 45, Indian Companies Act, S. 22, Enghsh 
Companies Act of 1862. It may provide that the transfer should be 
‘subject to the ‘approval ofthe directors, and- unless the directors’ 
refusal to sanction a transfer be capricious or wilful, the court has’ no 
power to interfere. The Directors are not bound to state their reason 
for refusing sanction, and it lies on the transferor or transferee afirm- 
atively to prove that their action in disallowing the transfer was the 
result of some indirect or corrupt motive: so holds Farran, J. follow- 
ing the English rules on the point. In Æx parte Penney 1 James, D. d. 
observed, ‘ But if there is no crrrupt or arbitrary conduct, as between 
the directors and the person who is seeking to transfer his shares, it 
does not appear to me that this court has any jurisdiction whatever to 
‘gitas a Court of Appeal from the deliberate decision of the Board of 
‘directors, to whom by the constitution of the company, the question of 
deter mining the eligibility or non-eligibility of new members is commit- 
ted. ‘But Farran J. holds that not the transferor alone (as held by 
James L. J,) but the transferee also, may complain to the Court of the 
action of the Directors in refusing to permit a transfer. Eæparte Shaw, 
ig in favour of this view. The proper procedure for the transferor 
or transferee to follow in such cases, is to apply for rectification of 
the.xregister under S. 58 of the Company’s Act and an application 
for a mandatory injuction under S. 45 of the Specific Relief Act was 
not- therefore permitted by Farran J. The grounds on which the directors 
£359] may withhold their-sanction for transfer of shares as well as 
those on which the court may interfere with the discretion -of- the 
directors are fully set.forth in the cases collected by Buckley in his 
‘Company's Acts, pp, 37 to 39. - 
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Queen Empress v. Yajitam, I. L. R, 16 B, 414. Aia may a 
Sessions Judge direct the jury to return a verdict of acquistal, or (if the 
ease is a non-jury one) acquit the accused, without calling on him to 
enter on his defence or asking the assessors their opiuio The Criminal 
Procedure Code in S. 289, paragraphs 2 and 3 says, “When there is no 
evidence of the offence.” This has heen consistently hdd to mean no 
legal evidence, i.¢., no evidence which, if believed, can sustain a con- 
viction of the accused inlaw, and not credible or satisfsctory evidence, 
seo. The Queen v. Rutton Dass,’ In re Hurro Sheha* Shadulla 


‘Howladar v. The Empress,® Queen Empress v. Munna Lal, t 


Otherwise the judge would constantly usurp the functior of the assessors 
and the jury, and shut out important evidence. J ardine-and Telang,J.J. 
set aside an acquittal by a judge where there was lecsl evidence, and 
where he did not ask the assessors to state their opinims. The learned 
judges decided some other important points in this sase. They held 
that, under S. 226, Criminal Procedure Code, a Sessions Judge has 
power to frame a new charge on the facts disclosed in tke deposition taken 
by the Magistrate. This is consistent with the ruling of the Bombay High 
Court in Appa Subbana v. Mendre, 5 where it was also held that a new 
charge cannot be framed under S? 227, Criminal Procedure Code. À 
new charge not supported by the evidence before the Magistrate cannot 
of course be framed by the Sessions Judge, ‘see M. K. Rama Varma. 
Raja v. The Queen. 6 The learned judges also cons:dered the question 
when acts of a similar nature to those charged in he case are admis- 
sible in evidence under Ss 14 and 15 of the Evidence Act. Telang J. 
gives S. 11 a doubtfully wide construction. He says that on account of 
that section whatever is evidence under the Engish Law would be 
evidence here. We do not think that this was the abject of the legisla- 
ture in enacting this section, and it has till now been construed far 
more strickly than Telang J. would do ; we thick it was intended to 
apply only to those cases where the existence of some fact or circum- 
stance is logically inconsistent with the existerce of some relevant 
fact, but is not relevent under any of the specifi= sections of the Evi- 
dence Act. Telang J. expressed his opinion also; ón another important 
question, viz., whether the refusal to frame a new charge i is a matier to 
which the prosecution can take objection under S. 417, Criminal 
Procedure Code, in appeal. The learned judg holds this cannot be 





1, (1871) 16 W. R. Cr. 19. 4, IL L-R. 10 A. 414. 
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done. He lays down [360] that under S. 417 the prosecution can On 

only to orders and rulings that have a material bearing on the j udg- | 
ment of the court on the particular charges dealt with ; there is no V 
provision in the Criminal Procedure’ Code entitling an appellant in a 
criminal case to object to all interlocutory orders in the case, similar to 

= S. 591 Civil Procedure Code. 


Fatimabibi v. Fatimabibi, I.L.R, 16 B, 452. The rule laid down 
in S. 7 of the Insolvent Act, 11 and 12 Vict, Ch. 21, that the property 
of an insolvent, of all kinds whatsover, shall vest in the Official Assignee 
is equally positive with regard to property acquired before the vesitng 
order, and that acquired after the order, But the courts have, not- 
withstanding, made a distinction between the insolvent’s right with 
regard to the two kinds of properties. In Sadodin v. W. Spiers,1 Melvill 
and Kembhall JJ. held that an insolvent could not maintain a suit to- 
enforce the terms of asettlement regarding landed property made before 
he filed his petition in insolvency. In Jameson v. The Brick and Stone Co. 
Ld.,2 and Herbert v. Sayer, 3 an uncertified insolvent was held entitled 
to maintain a suit on a cause of action arising after the vesting order, l 
provided the assignee does not object, and they were followed in 
Kristocomul Mitter v. Suresh Chunder Deb,* by the Caleutta High Court, 
which relied also on Kerakoose v. Brooks,5 as showing that the construc- 
tion to be pat on the Indian Statute is the same as that put on the Eng- | 
lish Statute by the English decisions. But the Privy Council case really . 
decided only that although property acquired subsequent to the vesting 
order vests in the Official Assignee, the assignee’s right is subject to a 
first charge for the debts incurred for the purpose. of acquiring such 
property. In the case under notice the insolvent was allowed to 
maintain a suit for after-acquired property. The result of the English 
and Indian cases is that none but the Official Assignee can dispute an 
uncertified insolvent’s title to after-acquired property, that although 
the beneficial interest vests in the assignee, the insolvent may be : 
regarded as a soré of trustee or agent for him and as such empowered 
to sue subject to the assignee’s objections. This view may be right, 
but we confess we are unable to see that on the wording of the Insal- 
vent Act there can be any difference in this respect between property 
acquired before, and that acquired after, the petition of insolvency or the 
vesting order. 

1. IL k. 8 B. 487. 3. 5 Q.B. 965. 


2, (1878) 4 Q. B. D. 208. 4. I.L. R.8 C. 556. 
\ 5, (1860) 8 M. I. A. 389. 


a 
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Patel Vandravan Jekisanl v. Patel Manilal Chuni Lal, I. L. R, 
16 B, 470. It is noecasy matter to decide whether a negative custom 
has been proved in any particular case. The question that Sargent O. J.; 
and Birdwood J., had to decide in this case was whečher a custom that 
widows should not ‘adopt in a certain caste, was proved, and although 
[361] two hundred and two witnesses swore that steh adoptions were 
not legal according to the notions of the caste, the learned judges held 
that the custom had not been made out. They onserved, “ A caste 
custom prohibiting widows from adopting is one which, before the 
court can give judicial effect to it, ought to be established by very 
clear proof, that the conscience of the members of the caste had come to 
regard it as forbidden.” Of course it cannot be said that credible 
oral testimony that an alleged custom has not been ated on for a very 
long time is not enough to show that such a custom never existed. 
But such proof should be clear and cogent. A more difficult question 
‘would be whether, when the existence of a custom at some time has 
been proved, the evidence that the custom was not acted on for a very 
long time is enough to show that the custom has no Jonger the force of 
law. In Hammerton v. ‘Honey, } was it held that a custom which once 
existed could be put an end to only by legislation in the case of family. 
customs however, it has been repeatedly held in this country that a 
custom.may cease to éxist by desuetude, or voluntary’ abdication of it 
and the adoption of some other custom as law. See Mathura V. Esu, ? 
Abraham v. Abraham, 8 and the cases collected in S s Hindu 
Law pp. 45 and 50. 


Appa Kalga Naik v. Malla I. L. R, 16 B, “77: Babu Madhay 
Shanbhog v. Venkatesh Manjaya, I. L. R.16 B, ‘540. We are glad ` 
that the Bombay High Court has set its face against upholding 
perfunctory judgments of Appellate Courts. Sargent C.J .. and Birdwood 
J., held that where a judge does not refer to important documents, the 
presumption is that he has not considered them, and his ‘decision 
cannot in consequence be held to ke a legal or regular decision. The 
same learned judges refused to accept the findings of an Appellate 
Court on questions of factswhere it did not discuss the several grounds 
on which the first court came to a contrary conclusion. Babu Madhav 
Shanbhog-v. Venkatesh Manjaya. In .the Madras Court when an 
advocate seeks to disturb the findings of fact of a lowsr Appellate Court 
on the ground that the most material portions of the’svidence were not 

1. (1874) 24 W. R. 603. 2. ILL. R.4B. 545. 
p; „8 (1863) 9 M. I. Av 243.. -ti 
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considered by the court of first appeal, a very usual answer from the 
Benchis thatit must be presumedthat the judge in the lower court did 
consider the whole of the evidence, and we have more than once heard the 
maxim Omnia pre-sumuntur rite esse act a quoted in support of this presu- 
miption.. We believe that the maxim was not intended to apply to such 
cases. There may he a presumption in a case that the witnesses examined 
were duly sworn prior to their examination, that a judgment was written 
before it was pronounced &c., but the maxim cannot be-utilized to support 
£362] presumption that the judgment of the lower court is right. We 
think it is equally not available to show thatthe whole of the evideñce 
Was ‘considered or properly appreciated. ‘When judges are expressly 
required by the law to state the reasons for their decision, we think the 
appellate court ought to ‘presume that a judge has nót considered 
important documents of which there is no mention in his judgment. 


Kalachand Kyal v. Shib Chunder Roy, I. L. R, 190, 392. 
The majority of the Full Bench of the Caleutta High Court hold in 
this ease, that a stipulation to pay the amount of a ‘bond at an 
enhanced rate from the date of the bond, in case of default on the due 
date, isin the nature of a penalty and falls within S. 74 of the 
Gontract Act. S. 74 says that a lesser sum may be awarded by the 
court than “ the sum named in thé contract as the amount to be paid 
in case of breach.” Is the increased rate of interest a sum named as 
the amount to be paid? We may agree that where the amount may 
be-arrived at by mere arithmetical calculation, it may be treated as 
a sum named. On the date of breach, the. excess amount payable by 
reason of default can be calculated. But how are we to consider the 
indefinite sum payable onthe day on which the debt is actually paid 
ag asum named? Agaiti, can we say it isa sum named when the 
amount. varies with the date of payment? S. 74 does not appear 
to. warrant the construction of the majority with regard to.the in- 
creased raté of interest beyond the due date. Here Bannerjee J, seems 
to be right. If S. 74 does not apply, there is no provision of law coni- 
pelling the court to reduce the interest stipulated in the contract. We 
have survived the period when the law used to relieve parties from 
indiscreet bargains made by themselves. If the higher rate of interest 
from the date of breach, does not fall within S. 74, the law requires the 
stipulation to be carried out. a: 


_ Seth Chitor Mal v. Shib Lal, I.L. R, 14 A, 213. The majority 
of the judges of- the Allahabad High Court hold -that‘one: of -several 
co-sharers of a Mahal, entitled:to sepursite’ properties in the Mahal 


hy 
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cannot obtain a charge upon the property of the othe: sharers by paying 
the revenue assessed on the whole, to the extent of she share. payable 
by the other sharers. The dissenting judge Mr. Justice Mahmood, lays 
down that the first charge enjoyed by Government in respect of the 
revenue is transferred to the sharer paying the revenue. As to the 
right to a charge, the Bombay and Madras High Courts hold the same 
view as Mr, Justice Mahmood, while the Calcutta, Hig- Court, maintains 
the same view as the majority of the Allahabad Court. It seems to us 
that the view of Mahmood J. is the more equitable and ought to he 
followed. Where several properties belonging to separate owners are 
jointly mortgaged to a person, any one. of the mortsag Ors paying off 
[863] the entire mortgage debt is undoubtedly entitled to stand in the 
shoes of the mortgagee for the amount payable by the other co-mort- 
gagors. There appears to be no distinction in princizle between. this 
case and the case of revenue paid off by one of several sharers. But it 
does not necessarily follow that the sharer paying ths ‘revenue would 
be entitled to the first charge enjoyed by Government. Ordinarily the 
principle of subrogation would confer the right of Gcvernment on the 
actual payer of the revenue. But it may be the right to the first 
charge is personal to the Government dependant on a prerogative right 
of the Crown which is not capable of being assigned. We would com- 
mend to our readers the vigorous onslaught of Mr. Justse Mahmood upon 
English notions being always the measure of equity and good cons- 


cience, in this land. 


NOTES OF ENGLISH CASES. 


Curtis v. Mundy, 1892, II Q. B, 178. Held by Save and Wright, 
JJ. that an infant party to an action cannot be compelled to make 


discovery of documents. ce 


Filshie v. Evington, 1892, If Q. B, 200. When by a contract: of 
sale of milk, delivery is to be made at London, or at sach other place as 
the purchaser should appoint, the carriage of milk from the place where 
the. seller lived, to be paid for by the purchaser, held by Hawkins and 
Wills, JJ.. that notwithstanding the provision for payment for carriage 
by the purchaser, the place of delivery should be take= to be London 
or any other place appointed by the purchaser under tne contract: | 


Nyberg v. Handelaar. 1892, II Q. B, 202. Although sidinarily 
a joint owner of goods cannot maintain an action for enversion against 
‘his co-owner in respect of any act consistent with his ownership, where 


5 
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by agreement, he is entitled to hold possession of the goods until their 
sale, he has a special property in them entitling him to recover them l 
against a third party with whom it was deposited by us co-owner as 

security for a loan. 


Dobbs v. Brain, 1892, II Q. B, 207. It is the duty of an adminis- 
trator after collecting the estate, to keep it, until it is duly administered; 
where therefore an administratrix having paid away all other legicies 
under a will handed over £50 to her brother-in-law on account of a” 
legacy not yet payable, and there was nothing left of the estate in her 
_ hands, held that there was a breach of her duty as administratrix and 
her sureties could be at once held liable by an assignee of the surety 
bond.. Payment of the legacy, when the time’ for payment’ should 
‘arrive, by the administratrix, out of her own funds, would not bea 
fulfilment of her duties as administratix. 


Per Pry L. J; there would be a breach of the administrator S duty 
in the case, even if the legacy was contingent. 


x, 


[364] Inre Tweedale, Hx parte| Tweedale, 1892, II o. B, 216.. 


Where a debtor shortly before his bankruptcy executed a bill of sale of 
certain furniture to his wife for advances previously made by her, and 
on dis-covering that the bill of sale was invalid on account of its. in- 
cluding after-acquired property, executed a fresh bill of sale of the same 
furniture under advice and in the belief that he was bound to .do so, 
held that the mere fact that he gave a substituted security in order to 
correct a blunder in the first bill of sale could not amount in law to an 
intention to prefer, but on the other hand, it negatived any intention of 
fraudulent preference. ' 


In re Hulm & Lewis, 1892, II Q. B, 261. When’a person who is 
. not a solicitor, receives money from a person by pretending to be a 
solicitor, the court has the same summary power of making an order on 
him to repay the amount and of punishing for contempt in case of dis- 
obedience as if he were really a solicitor. 


Kirkheaton District Local Board v. Ainley, Sons & Co., 1899, 
II Q. B, 274. A District locat board in whom were vested all the 
sewers in the-district applied for an injunction against the defendant. 
prohibiting him from conveying water in his closet to a stream throug 
certain sewers. Held that although the defendant might be guilty under 
the Public Health Act, the plaintiffs, who were themselves guilty in 
not making arrangements for conveying away the water in the sewers 
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were not entitled to the injunction akid for, although they applied 
for it as representing the public. 


i 


. - Per Lord Esher, M, R: when the making of an order is discretion- 
ary, the discretion is liable to revision by the appellate court like-any 
other question of law, although the appellate court will not interfere 
unless the exercise of the discretion was clearly wrong in principle. 


Woolley v. Broad, 1892, II Q. B. 317. A discretion vested in a 
judge by statute of allowing the amendment of particulars in an action 
for infringement of a patent or design cannot be controlled by any 
practice of the court limiting the discretion by: requiring that the 
amendment should’ be allowed only on certain terns. 


Willis & Co. v. Baddeley, 1899, II. Q. B,.324. Where the 
agent of a principal resident abroad who is dealt with only as agent, 
sues in his own name, the defendant is entitled to ‘discovery from the 
principal, and the court by its inherent power mey direct the action 
to be stayed till such discovery is made: 7 


In the Goods of Heath, 1892, P. 253. A téstator made various 
alterations and interlineations, some attested, som? unattested, in his 
will after it had been executed. An interlineation giving a legacy of 
£1000 was unattested but was recited in a codicil. Held that the 
raterence showed the interlineation was prior to the codicil, and was 
therefore incor porated by it. 


[365] In the Goods of Clements, 1892, P. 254. A codicil was 
described as a codicil to the testator’s will executed. some years ago. 
No trace of the will could be found after the. testator’ s death. Held 
that probate of the codicil might be granted. 


In the Goods of Spenceley, 1892, P. '255. Held that aken a 
foreign court had made a grant of administration on the presumption 
of the death of the intestate, the court of probate might dai it as 
sufficient proof of the death. i 


. Carter v. Selber, Carter v. Hasluck, 1892, it Ch. 278. A cove- 
nant to settle after-acquired property. made by an infant a short tıme 
before he comes of age, being inserted in a marriage ‘settlement which 
is greatly for his benefit is not a void covenant butonly voidable at his 
choice when he comes of age. Where a contract © voidable by an in- 
fant on coming of age he is bound to give notice of disaffirmance of 
ee contract in reasonable time. In order to establish the invalidity 
of ‘an infant’s repudiation of a contract ‘after he comes of age, it is not 

46 
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necessary to show his knowledge of the facts and of his rights as iń `a 
case of waiver, acquiscence or election. 


Where the property to be acquired by the infant on ‘the intestacy 
of the father was included in the trusts of the settlement and there was 
a provision of an annuity for the life-time of the infant husband and for 
‘the issue of the marriage, held that there was no repudiation in reason- 
able time’ of the covenant to settle after-acquired property, the husband 
(infant) having renewed the annuity for 4 yéars after he attained age 
and for 3 years after the death of the father who made the provision 
for the annuity. - 


Morris v. Delobbel Flipo, 1892, II Ch. 352. An assignment ‘or 
contract for value of future property without possession creates’ an 
aquitable title only, “but if possession is actually taken of the property 
when it comes into existence, then a. legal interest is acquired: : 


MISCELLANEOUS. 


Lord Hobhouse :—On Monday the ‘Lords of Appeal in Ordinary 
in the name of the House of Lords,’ in virtue of S. 9 of the Appellate 
Jurisdiction Act,-1876, which provides for the, transaction of legal 
[366] business during the dissolution of Parliament, sat to hear 
‘appeals. The appearance of Lord Hobhouse as one of the noble and 
learned lords created some surprise and some doubt as to his power of 
sitting to hear appeals. When Parliament is sitting there appears to be 
no legislative prohibition, against lay members of the House sitting and 
voting on appeals, and the last occasion on which an ‘attempt of the 
kind was made was hy Lord Denman in Bradlaugh 3 v. Clarke 52 Law J. 
Rep. Q. B. 505. But during a dissolution the distinction between, the 
legislative and judicial functions of the Upper Chamber is clearly 
marked, and no lay peer can then intervene. Lord Hobhouse would 
not, under the Appellate J urisdiction Act, 1876, S. 9 of which only | 
‘guthorises ‘Lords of Appeal’ to sit ‘in the name of the House of 
Lords,’ be authorised to act as a-law lord. The term is confined iri the 
Act of 1876 to the Chancellor, the Lords of Appeal in Ordinary, ‘and 
other peers of Parliament who hold or have held‘ high judicial office." 
This qualification does not in the earlier Act embrace, but is made by 
the Amendment Act of 1887 to embrace, the case of a member of the 
J udicial Committee of the Privy Council; and it is in this character 

that Lord Hobhouse has, we believe for the first time, taken part i in 
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the judicial work of the House of Lords. The result is rather curious. 
Lord Hobhouse has never held judicial office in this country, in India, 
or in the colonies. He is still in the ‘ Law List ’ as a barrister, and sits 
as a member of the Judicial Committeein virtue of the 3& 4 Wm. IV, 
S. 1. But that does not make him a judge, as the Judicial Committee 
only tender advice to the Queen, who may or may not follow it. Thus 
it would appear that Lord Hobhouse might one day hold a brief in the 
High Court and the next sit as a member of the highest court in the 
realm.—Law Journal. 


Reddaway & Co., v. The Bentham | Homp Spinning Company, Ld :— 
Lopes L. J. observed in this case as follows, ‘If a person sells his goods 
with the intention of deceiving purchasers, or inducing them to believe 
his goods are the goods of another, this is actionabiz, and entitles the 
latter to recover nominal damages, even though no special damage is 
proved. Ifan article has acquired a distinctive meaning in the trade, 
connecting it with a particular person's manufactuzs, and another so 
advertises, or describes, or makes up his goods as to lead purchasers to 
believe, or to create a probability of their believing, that they are buy- 
ing the goods of the former, when in fact they are buying the goods of 
the latter (and this though there is no intention to deceive and no 
special damage proved), a court of equity will grant relief by way of 
injunction. The fraudulent intention is essential in the first case. It-is 
unnecessary in the second.’—Law Journal. 


[367] The Bench and the Bar :—Sir William Charley, the Common 
Sarjeant, on taking leave of the Old Bailey said, “In the course of the 
conscientious fulfilment of. his duties a judge should pay little or no 
attention to outside opinion, but he should pay ths highest respect to 
the opinion of the bar practising before him. It hss been my endeay- 
our to doso. The existence of a kindly feeling between the bench and 
the bar is essential to the right administration of justice, and the bar 
as the amici curiae are ever ready to assist the bench from their great 
store of knowledge. You have refined and elevated Old Bailey advocacy 
so that thebar of the Central Criminal Court, if I may be permitted to 
say so, will now bear most favourable comparison with the bar practis- 
ing in any other court in this Kingdom :— Law Journal. 


The Progress of Law :—Eix-Judge H. M. Somerville in his inaugural 
address to the Medico-legal Society at New York says, “Sir William 
Blackstone mentions no less than 160 crimes punishable as felonies 
by instant death, without benefit of clergy, in the esrly history of thelaw 
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and other writers put the number at over 200. The iay of death 
is now inflicted in the State of New York for only three felonies, and 
js confined to Jess than half a dozen in most of the states, while it has 
béen ‘entirely abolished in some. The mode of executing capital ; 
punishment gives promise of being improved in its humanity by being 
rendered more speedy and painless. The State of New York has taken, 
the lead in substituting death by electricity for the barbarous practice 
of strangling with the rope by hanging. The success of the experiment 
may soon induce others to follow the example. Lunatics are no longer 
incarcerated in jails, and punished with chains and stripes, nor other- 
wise treated as the self-made victims of evil passions or as subjects of 
demoniacal possession, as in ancient times, but they are cared for 
humanely as unfortunate victims of disease, and are treated by trained 
medical experts in asylums and hospitals built by. the State or construct- 
ed by private means.” And he concludes his address as follows :— 


“ Let our bar associations continue to do battle for a legal reform, 
which has in view the simplification of basic principles, the advance- 
ment of the utility of the system, and the elevation of the dignity and ° 
honor of the profession. Let our medical societies bravely continue to 
be the pioneers of scientific discoveries in the future as they have baen 
in the past, publishing these truths to the world, and boldly maintaining 
them by argument, in and out of season. et our universities and . 
colleges, both of law and medicine, establish chairs for the instruetion of. 
students in the sciences of forensic and psychological medicine.”— 
Medico-legal Journal. i 


[368] 4 Court of C Criminal appeal for England : = an article in 
the Juridical Review, July 1892, Mr. Blacklock combats the arguments 
of Sir Fitz James Stephen against the establishment of a Court of 
Criminal Appeal for England. The arguments of the learned ex-judge 
are (1) the proportion of wrong convictions being only one in a thous- 
and, “it is nob worthwhile tó . provide for such cases at the expense of 
establishing any institution at variance with the established principles 
of trial by jury, and of diminishing the efficiency of the Criminal Law : 
(2) to admit appeals in Criminal cases upon matters of fact is to over- 
look the essential distinction between criminal and civil proceedings and 
to carry out the principle of assimilating them beyond the point which ` 
reason or expediency warrants.” On these Mr. Blacklock makes the 
following remarks: Even granting for argument’s sake that one in- a 
thousand ‘i is the gorreeh propos nM of wrong convictions, ` ‘that single - 
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error, if the prisoner should be executed, and afterward proved innocent,’ 
would do more harm to “the established principles of trial by jury” and 
“the efficiency of the Criminal law,” than all the Courts of Appeal that 
“reformere” will establish or talk of, for a century. Appeals in civil cases 
are found to be generally based on one or more of thase grounds, (a) 
defects of magistrates ; (b) defects of advocacy ; (c) omission either from ` 
the nature of things or from default, through which circumstances mate- 
ml to the issue have not been placed before the court atall, or due weight 
attached to them. Are then the effects of civil and criminal procedure 
respectively identical ? Are not the defects upon which civil appeals 
are based common also to criminal cases ? No prindple has yet been. 
formulated which will logically divide the one from the other and both 
-~ sorts of inquiry (civil and criminal) are so hopelessly mixed as to practi- 
cally bring them under the operation of the same set af principles. Lord 
Herschell observes that there is so much `in common, between the two 
as to throw the onus of proof upon those who admitthe propriety of 
appeals in civil cases and exclude them in criminal cases. The criminal 
court is the maintainer of order and the protector of society. Above all 
other considerations should be placed the maintenance of public confi- 
dence. Take away that and the exemplary effect of punishment is lost 
and the wide fabric of trial by jury collapses. Law has been defined, 
“the objectivised will of the people.” This must always remain true. 
An appeal to the House of Lords from the decision of'a County Court 
lies in any case in which the sum in dispute is only £11. But in cri- 
minal cases life and liberty are allowed to depend entirely and unpro- 
tected upon the decision of the primary court. The real fact is that 
Englishmen are outdoing trial by jury. What is sought i is a check 
upon this popular institute in the shape of a court of appeal.’ 


[369] PATERNAL LEGISLATION. 


In the course of the debate that took place when_Act IV of 1892 
authorizing the Bengal Government to place encambered private 
estates in charge of the Court of Wards on the applization of owners 
and to allow the court to retain them under their management till their 
debts are cleared off, The Hon. Mr. Chentsal Rev. expressed his 
opinion that a similar Bill for Madras whould prove beneficial. 


' The principle involved is important, and if carried out in other | 
mattiérs, would produce consequences now little dreamt of; we do 


” 
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‘not propose to argue against the principle involved in ‘this course of 
legislation. But it is necessary that the fact should be clearly stated, 
and legislation on the line,suggested accepted af ter a careful considera- 
tion of those facts, so that we may not have to ‘retrace our steps. 


In England it was long an ‘accepted principle that the maintenance 
of individual right ought to be the main object of Government, and 


| any legislation therefore that hampered the free exercise of those rights 


outside the limits fixed by the same freedom ‘accorded to others was 
deprecated. Recently however a change has become per ceptible, - and 
laws that have been recently passed in restraint ‘of, individual freedom 
indicate a wide departure from what has been long regarded as the 
orthodox principle of legislation. But in India, though the courts have 
generally guided themselves by the principles followed by the English 


‘Courts and in English legislation, yet the Government, owing perhaps 


to their paternal character in India, have interfered to a larger extent 
with private rights than would have been tolerated 1 in England. 


[370] But recently, following the course of legislation in England, 
interference with private rights has been more marked. The evil, if it 
ig an evil, is not confined to the matter immediately dealt with. The 
Act acquires the authority of a precedent. It will be invoked in sup- 


_ port of fresh legislation in the same direction. People get accustomed 


to legislation of this compulsory nature. And whenever there is any 
fancied evil, the interference of Government—and in India of a foreign 
Government—will be invoked. Possibly the evil itself may be 
artificial, caused by ineffective legislation. In India the nature of this 


| legislation is best illustrated by the landlord and tenant legislation. 


The comparatively mild Bengal legislation of 1859 was followed in 
the other provinces of India by legislation of a more stringent nature.. 
And finally in Bengal ‘itself, legislation took a course which could” 
never have been’ anticipat ted in 1859, and this later legislation was in 
part the natural result of the earlier legislation. The consequence is 
that throughout} India, interference in favor of the tenant even to the 
extent of setting aside,agreements he has voluntarily and solemnly 
entered into has become an accepted principle of legislation. That 
principle has been followed in other directions as well., Witness the 
Factory legislation and the Dekhan Agricultural Relief Act. 


When therefore any fresh legislation is proposed, if would -be 
advisable and perhaps necessary to take a survey of what has- been 
already attempted in this direction. -The attempt proposed to be made, 
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as indicated in the speech of the Hon. Mr. Chenisal’ Rao in the 
Legislative Council, goes further than any previous Jegislation. "And 
the fact is significant that the more stringent provisior that is suggested 
has the support of the persent Lieutenant-Governor of Bengal. It 
indicates that the principle of Government interference in these matters 
is becoming an accepted faith with the executive. It is also remarkable 
that the only opposition to the Bill came from the High Court of 
Bengal, led by its barrister judges. 


In Madras, Regulation V of 1804 following the Bengal Regu- 
lation X of 1793 empowered the Court of Wards to take cogni- 
zance of all cases of property devolving on heirs incapacitated by 
sex’ from administering their own affairs and to appoint proper 
persons to the management and custody of the property of such 
persons. They may no doubt, if satisfied of the meens, ability, and 
[874] discretion of the females who may so succeed z0 the possession 
of property, place them in managemeut of such propsrty. The cases 
of lunatics, minors, &c., stand on a different footing. So far therefore 
as females are concerned, this regulation enables the Court of Wards 
at any time to interfere with their powers of manazement. We do 
not think there is any law in force in this Presidency under which the 
Government could take up the management of otber property except of 
course for purposes of Revenue Collection. In Northern India they 
have gone further; under S. 193 of Act XIX of 73, the Court of Wards 
have the superintendence of the property of all proprietors who are 
declared by the local Government on their own application to be 
disqualified from managing their estates. 


The mutiny of 1857 disclosed the political danger >f alienating the 
sympathies of the great landlord class in those prcvinees, and this 
legislation is in part due to the spirit of conciliation that has since 
then been adopted towards them. After the permanent settle- 
ment of Lord Cornwallis in Bengal, the Zamindars iound it dificul, 
to pay the assessment, and the result was a passing away of 
the old estates from the old race of Zamindars irto new hands, 
In Bengal. no political danger was recognized, but in.the North- 
West Provinces and Oudh it was otherwise, and opportunity 
was therefore given to any Zamindar, who felti himself in embarrassed 
circumstances and unable to meet the demands of Government or of 
his creditors, to apply to the Board of Revenue to take charge of his 
estates, and manage them for him. The scheme is said to have worked 
well. This provision goes further than any other similar Jrovision we are 
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aware of. Recently in a qualified form the provision has been’exterded to 
Bengal. Under the. law as it stood before IV of 1892 the Court of 
Wards can assume management of estates only when the courts 
have declared their owners incapable of managing their own affairs 
on account of physical or mental infirmity. Under IV ‘of 1892: the 
Court of Wards may, on the application of the proprietor, assume 
management, if the Government are of opinion that the public 
interests require that such property should be placed under state 
management. Though the Act was finally passed only in 1892, the 
Government of Bengal has been attempting since 1875 to bring 
forward such a measure. 


[372] Comparing these provisions with the rule of English law 
the progress we have'made in India seems remarkable. England no: 
doubt has made rapid strides fin compulsory legislation, but such 
legislation has generally been in favor of individuals or classes who wera 
supposed to be by force of circumstances, over which they had no 
control, unduly the influence of others interested in taking advantage 
of their helplessness. Now, under the Lunacy Act of 1890 following 
the earlier amending Act of 1889, provision is made for the manage- 
ment of the estates of persons who are proved to the satisfaction of 
the judge to be incapable through mental infirmity, arising from disease 
or age, of managing their own affairs. 


‘In these matters’ the question for consideration is whether legis- 
lation is called for, in the interests of the general public. The High 
Court of Bengal represented the orthodox view. They argued in the 
words of Sir P. Hutchins, ‘that the state has no concern with the 
affairs of any of its private subjects, and that its interference for 
the purpose of saving private estates is a retrograde step, 
substituting as it does, for the ordinary law applied in courts of 
justice, what is really a special intervention of the executive as its own 
discretion.’ It was urged in reply to this, that the ‘objection is contrary’ 
to recognized policy, that the Government of India ‘take a much wider 
view of their duties.’ It was said “ whether we have regard to the 
ryots of the Dekhan, the peasant proprietors of the Panjab, of the great 
Zamindars of the lower provinces, it appears to us that the manner in 
which their estates are passing into the hands of the money lenders and 
other non-agriculturists involves a great political danger ; and that we are 
not only justified in taking, but are under an obligation to take, such 
reasonable measures as may be necessary to- secure ancient pro- 
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prietary families from being ruined by the folly or misfortune 
ofa single representative.” However, it is not the good of the house 
whose representative may be wasting the éstate that is to be the 
test. The Government have to determine whether public interests 
require interference. And if a ‘decision is arrived at in favor of Govern- 
ment management, then the estate is to be managed by Government 


officials. 


We see how the Government fortify ee by appealing 
to precedents.. Almost every new legislation has been an advance 
[373] on the preceding law.. And the proposed legislation is no 6x- 
ception. Mr. Chentsal Rao feels for reasons given in: his speech that 
the owner should not be competent to borrow money without the con- 
sent of the Court of Wards. Under Act IV of 1892, the owner is not 
competent to create any charge on the estate without the leave of the 
court, and if any decreeis passed against the owner for any debt, no 
execution can be taken out without the consent of the court. The 
reason for denying entirely the right to contract debts is alleged to be 
that speculators will always be ready to advance loans on mere per- 
sonal security, calculating “upon the weakness of human nature, and 
upon the debtors voluntarily selling or mortgaging their property, when 
they are in a position to do so to liquidate the debt ‘and avoid incar- 
ceration in jail.’ It is alleged that unless the power, of contracting 
loans is entirely taken away, debts will be contracted 'ab ruinous rates 
ofinterest. ‘To the objection that this will be a violent intrusion upon 
private rights, it is answered that we have already advanced so far 
that the argument loses its force, that the law has already declared 
them incompetent to enter into contracts. | 


We do not now propose to discuss the wisdom of the step 
contemplated. But we trust we have shown sufficiont reasons why 
any irresponsible legislation should not be initiated. ' The legislation 
til] now has assumed the aspect of class legislation undertaken by 
Government, as they thought that the great landed proprietors were 
generally on the side of law and order and have invariably been a help 
to Government. But when such legislation is undertaken not by 
_ Government but by one, presumably representing the ‘public, we have 
to see that public good, which may not always consist in the prosperity 
of particular houses, or in rendering help to the Executive Government, . 


imperatively demands it. ' 
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POSSESSORY TITLE. 


| Is title or ownership absolutely necessary for a plaintiff to suc- 
ceed in ejectment as against a defendant wrong-doer, -or is a mere 
possessory title enough as against a wrong-doer? To put the 
saime matter from another point of view, the question is whether 
in ejectment suits it is open to defeat the plaintiff’s case by setting 
up a jus tertii, that i is, by proving the title to be witha third 
[374] party not before the court, We shall consider these questions 
irrespectively of the special provisions in S. 9 of the Specific Relief 
Act. Legal possession always carries with it a notion of right; it cons- 
titutes an interest in law. Recognition ofa right by law necessarily 
involves its protection by law. A man’s possession carries with it the 
right to continue in that possession as well as the right to get it back 
when it happens to be ‘lost. In the “ possessory interdicts” of the 
Roman Law possession was itself a title to the-continuance and restora- 
tion of possession. Poste Gaius, page 640. Legal possession is.also a 
transferable, devisable and inheritable interest, so that if the party in 
possession is succeeded before the lapse of the prescriptive period: by 
another claiming under him, and that other holds fossession till-the 
expiry of the statutory period, ‘such successor acquires then as good.a 
title as if he himself was in possession during the whole period, 
Asher v. -Whitlock, 1 Gossain Dass Chunder v. Issur Chunder 
Nath, 2 Pemraj Bhavaniram v. Narayan Shivram Khisti. The 
_words in $. 9- “he (meaning the dispossessed person) or any 
person claiming} through him,” the words “ plaintiff ” and “ defend- 
ant” in Articles 142 and 144 of the Limitation Act as interpreted by. S. 
3 of the Act which provides that “plaintiff” includes also any person 
from or through whom a plaintiff derives his right to sue and that 
“defendant” includes also any person from or through whom a defend- 
ant.derives his liability to be sued, the applicability of $S. 28 of the 
. Limitation Act which provides for the extinction of a person’s right to 
sue for possession of property after the lapse of the prescribed period, 
to the cases provided in the said articles 142 and 144, and the conse- 
quent acquisition of rights by the defendant as above explained, all 
these proceed upon the view that mere possessory title is a heritable 
and alienable interest. _ 
Both in India and in England there seems to exist a diversity of 
views on the subject of mere -possessory title being sufficient in eject-. 


6 LRI Q Bi a a. (1877) T. D. R- 8 O. 224. 
ee) 3 teen) L L. R. 6 B. 215, and 222, | 
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ment as-against a defendant wrong-doer. Some judges seem to hold 
that proof of title, as distinguished from possession, is absolutely 
necessary in a suit. in ejectment, and that mere -possessory right 
or mere possession as such cannot be of use even as against a 
wrong-doer. In their view it follows that the defendant can 
[875] succeed by disproving the plaintiff's title and gesting up title in 
a third party. Other judges hold differently and mairtain the princi- 
ple thafin ejectment suits, ownership is not absolutely necessary, that 
mere possession as such is sufficient as against a defendant wrong-doer, 
and that the latter cannot defeat the plaintiff's case by proving a jus 
terti. The defendant can succeed by pleading his own superior title 
but not otherwise. All the judges are however agreed as to the 
principle that possession prima facieimports title anc that proof of 
possession is tantamount to presumptive proof of ownership. Only, the 
former class of judges would hold that, in ejectment suitstitle being of the 
essence of the action, this presumption can be displaced by evidence of. 
title being even with a third party ; the latter class holding, as they do, 
that title is not of the essence of an action in ejectmens and that mere 
possession is sometimes enough would consider it unnezessary to resort 
to that presumption in the first instance on behalf of the plaintiff 
-until the defendant makes out a superior title in himself; and even 
in the case of the defendant .proving superior title in himself, they 
would utilize this presumption only for the .sake of counteracting 
the defendant’s proof of superior title. It follows from this that in 
the view of this latter class of judges, title not being elways necessary 
for a suit in ejectment and possession alone being sufficient, plaintiff's 
right of possession can be met-by defendant’ s own title only and not Dy 
pleading jus terte. 

In the vast majority of cases that have come bsfore the courts, 
and in which the plaintiff has been allowed to suceéed in ejectment the 
defendant did not set up any jus tertii but only pleaded his own superior 
right. The defendant failing to substantiate his case; judgment was 
given for the plaintiff. Now it may be remarked thas in such cases, 
the decision will be the same whether we adopt the ons doctrine or the 
other. Some judges would decree for the plaintiff in the view that 
_ possession itself is enough as against a wrong- -doer, and others would do 
the same by holding that, inasmuch as possession inports title, the 
title thus presumptively established entitles the plaintiff to succeed in 
preference to the defendant. It is consoling to thinz that, in those 
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cases, any-how justice does not fail. It is clear that the solution of 
the questions under diseussion cannot in any way be materially assist- 
ed by the decisions in such cases. But there is the other class of cases 
[876] where jus tertii was set up and substantiated. It is these that deal 
directly with the question of mere possessory title being enough for an- 
action in ejectment and of the admissibility or otherwise of the plea of 
gus tertii. | 

It is a principle recognised in almost all systems of law that 
possession constitutes a sufficient interest available against all the world 
but the rightful owner. The leading English case on this point is the 
well-known case of Armory v. Delamirie, 1 Sm. L. C. 9th edition, page, 
385. It was there ruled that the finder of a jewel though he does not 
by such finding acquire any ownership in it, has still such a property in 
it as well entitle him to keep it against all the world but the rightful 
owner. Possessory right is useful not only -as a ground of defence but 
also as a ground of relief upon which a person can sue as plaintiff in a 
Court of Law. This doctrine applies equally to the case of immova- 
bles as it does not proceed upon any characteristics peculiar to mova- 
bles but upon grounds common both to movable and immovable 
properties. A further consequence of this position is that a person 
with a mere possessory right must be allowed to succeed as -against a 
wrong-doer defendant even though the title appears to be in a 
third party not before the court; and the real question, in issue as 
regards the plaintiff’s right is not’ whether he has an absolute right to 
the property but whether he has a right as against the defendant. 


Let us now turn for.a moment to actions in ‘trespass as distin- 
guished from actions in ejectment. In these cases, the plaintiff does 
not allege any loss of possession but only charges the defendant with 
unlawful interference.with his enjoyment and sues the defendant for 
‘damages for tortious acts done by the defendant ; whereas in suits in 
ejectment the plaintiff alleges loss of possession and seeks to eject the 
defendant from his forcible possession of the property. 

_Phear J. in the case of Kalee Chunder Sein v. Adoo Shaikhi,says, 
In the first case (case of ejectment) the plaintiff cannot succeed unless he 
shews such a title to the property in dispute as entitles him to immediate 
possession. In the second case (case of trespass) actual possession 

“even without title to the property gives a right to relief as against.the per- 





son who interferes with his quiet enjoyment, unless that person be the 


1. (1868) 9: W. R. 602. 
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real owner. And this distinction in the nature of she two causes of ac- 
tion [377]. accounts for the occurrence of the phrase “Simple possession 
is conclusive evidence as against a wrong-doer.” The rule embodied in 
this does not relate to cases where title and not mere possession is 
necessary to complete the plaintiff’s right to sue.’ Thus in the 
opinion of the learned judge a mere disturbance of a right will be 
protected, whereas something worse than disturbance—complete 
usurpation of that right, will be remediless. If zhe law recognises a 
‘right, the law must protectit against all injuries, be they small or 
great. Protection of a right implies not merely maintaining a man’s 
right in its existing state and securing its continuance without distur- 
bance, but also its restoration back to him whéz he happens to be 
deprived of it. | | | ' 

We shall, now proceed to notice a few important English and 
Indian decisions that bear on' the point. ! 


The first is the leading case of Armory v. Delcmirie already refer- 
red to. In the case of Doè v. Dyeball, Mood & M. 346, the plaintiff 
proved a lease to him of the house in question anc @ year’s possession 
under it, but failed to prove the lessor’s title ; the. defendant who was 
found to have taken forcible possession of a room in the house, 
objected that as no title in the lessor was proved, the plaintiff could 
not succeed in ejectment. The chief Justice Lord Fander don said, “That 
does not signify, there is ample proof that plaintiff i is in possession and 
come and turn him out; you must show your itle.” The case of 
Davison v. Gent,! whichis a clear authority on ths point may next be 
noticed. It clearly disallows to a defendant wrongdoer the right of setting 
up a jus tertii. Lord Bramwell said “It may be that the plaintiffs have 
no right as against Sherwood and that Sherwood might have a title as 
against them. The party who has turned the plaintiff out of possession 
is sued. The plaintiffs only fail to show that they’ have a title under a 
particular person. It is not for the defendant thereto ask it to he 
presumed that he has any title or right to recover. It is for him to 
prove that he has title in answer to the plaintiff's proof of a prior 
possession. I am E clearly of opinion’ that the plaintiffs are 
entitled to recover.” The case of Asher v. Whitlock is an oft-quoted 
authority for the view that the plaintiff can succeed in ejectment on the 
strength of his mere previous possession and subsequent wrongful 
„dispossession [8378] by the defendant; as put by Markby in his 


1. (1857) 26 L.'J N.S. Exch. 122, 
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argument in that case, the authorities conclusively establish that 
‘possession in itself constitutes, an interest capable of being inherited, 
devised or conveyed. Again in Doe v. Birchmore, 1 plaintiff’s prior 
possession and subsequent dispossession ‘by the defendants were 
proved. Admittedly plaintiff was not the owner and title was shewn,- 
to bein a third party. Defendants claimed under that third party 
but failed to shew that the title passed to them. Plaintiff got a 
decree in ejectment. 


Turning now to the Indian decisions we may first notice the case 
of Sundar v. Parbati? decided by the Privy Council. The facts were 
_these. The plaintiff and ‘the defendant were co-widows of their 
deceased husband, Baldeo Sahai a Zamindar who died leaving a 
large estate. Having no child by either wife he took in adoption in 
1875 his sister’s son, then a minor. The adoptor died in 1878 and 
the estate was taken possession of by the widows on account of the 
minor, who himself died in the following year 1879. Subsequently 
the widows continued in possession, and their names were entered as 
joint owners of the estate by the Revenue Authorities in April 1880, 
In 1883, plaintiff the junior widow sued the defendant who was the 
senior widow for partition and separate possession of one-half the 
estate. It was held that the adoption was invalid as being contrary to 
the Hindu Law, that the estate became vested in the minor asa 
legatee, that it would go to the heirs of the deceased minor legatee 
and ihat the widows acquired no rights to the properties. As a last 
resort, the case of the plaintiff was based upon her possessory right, 
The plaintiff's suit was dismissed by the High Court with costs (see 
I. L. R., 8 A. 1), the ground of decision being that the widows 
could not maintain a suit on their possessory right, they themselves 
having acquired no rights as widows of Baldeo Sahai. The Chief Justice 
Petheram after referring to the cases of Armory v.Delamirie and of Asher 
v. Whitlock observed as follows “ possession is a good title against all 
the world except the person, who can shew a better title. By reason 
of his possession, such person has an interest which can bè sold or 
devised. In this case there is nothing of the kind. Parties come and 
claim on estate to which they are not entitled. They set up a false 
claim. The have no estate in law which they could divide.” The 
[379] case’ went up to the Privy Council; their lordships observed 
“Their lordships are at a loss to understand, at all events to appreciate, 
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the grounds upon which the Chief Justice endeavours to differentiate 
the authorities which he cites, the import of which he correctly states 
on the questions in this action. Their possession was lawfully attained 
in this sense, that it was not procured by force or fraud but peaceably, 
no one interested opposing. In the circumstances, it does not admit 
of doubt that they are entitled to maintain their possession against all 
comers except the heirs of Premsukh (the adopted ‘minor) or of Baldeo 
Sahai one or other of whom (it is unnecessary to say which) is the 
only person who can plead a preferable title, But neither of these 
possible claimants is in the field, and the widcws have, therefore, 
each of them an estate or interestin respect of her possession which 
cannot be impaired by the circumstance that they maz have ascribed their 
‘possession to one or more other titles which do nat belong to them”. 
And after saying that it is impossible to hold tha a joint estate is not 
liable to partition, their lordships decreed partition of a half share in favor 
of the plaintiff. Now, this is a clear authority by the highest tribunal 
for the view that even a mere possessory interest must be given effect - 
to notwithstanding that the ownership i is proved to remain in third 
parties not before the court. Inthe case of aja Pedda Vencatapa 
‘Naidoo v. Aroovala Roodrapa Naidoo, tthe same ‘tribunal observed 
“In India the title of possession must prevail until a.good title is shown 
to the contrary. Again in Arumugam Chetty v. Periyanan Servai, 2? the 
Judicial Committee held that a person in possessicn is entitled to 
remain undisturbed in that possession, and that his ‘Dossession can be 
successfully disturbed by another only upon proof of’ the latter’s superior 
title, and further that if such person in possession. is dispossessed 
by the fraud or force of the defendant, a wrong- -doer, his mere 
previous possession will entitle him to get back his lost possession. 
This principle was followed in Gopeenath Doss v. Dyzanidhee Soondura 
Mohapattur.s Justice Glover said, “The defendant lowever’. bad his 
own title might be would be entitled to remam in possession 
until someone disclosed a better title than he. It would be no 
answer to  defendant’s allegation of fraud to: show that he 
was himself in no better position, because he being in posses- 
sion of the thing sought to be recovered is for the tame being master 
of the situation, and [380] can only be ejected on tne strength of his 
assailant’s title and not on account of the weakness af his own right.” 
In a case before the Privy Council Rajah Haimun Chul Singh v. Koomer 


1. (1841) 2. M. I. A. 504, 2, (1875) 25 W. K. B, C. 81. 
8. (1867) 7 W. R. 485. 
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Gunsheam Singht speaking of the right of a party in possession but 
without a title, their lordships observe “The appellant has right to 
remain in possession subject to be dispossessed by any one shewing a 
better title not barred by lapse of time.” The same doctrine is affirmed 
in the case of Muthooranath Muzoomdur v. Tarinee Churn Singh, 2 
‘In ‘Mohabeer Pershad Singh v. Mohabeer Singh,8 the facts were these 
In June 1878 the plaintiff sued the defendant for the recovery. of 
possession of certain land. It was proved that the plaintiff had been 
continuously in possession of the land until the month of May. 1878 
when he was forcibly and illegally dispossessed by the defendant. It . 
was held that the plaintiff's previous possession itself which was 
wrongfully taken by the defendant was sufficient to entitle the plaintiff 
tò success and to call upon the defendant to show his ¢ztle to the land. 
. It may be observed in passing, that though the interval . between 
the date of dispossession and the date of suit was only two 
months, the suit was laid in the ordinary way under the general law,- 
snd not under the special provision contained in 8.9 of the Specific 
Relief Act. The case conclusively shows that the court treated S. 9 as 
‘not in any way taking away the rights or the remedies under the 
general law. The special remedy provided was only cumulative but not 
substitutive. The case of Brojo Sunder Gossami v.Koilash Chunder Kur 4 
was a suit for possession, and it was there found that the plaintiff had 
been in possession previously, but was wrongfully dispossessed by 
the defendants within 12 years before the suit. Plaintiffs previous 
possession for 11 years only was proved. It was held that the 
defendants were bound to prove their title. Gour Paroy v. Wooma 
Soonduree Debiad, was a suit for possession upon the allegation 
of previous possession and subsequent forcible dispossession, 
both of them being denied by the defendants who set up a title 
of their own. It was there held that it was for the plain- 
tiffs to prove the alleged ouster. Tf they do so, the burden 
of proof will be on the defendants to show the title on which 
they. ousted the plaintiffs; should the defendants prove [381] 
such a title, then the court must call upon the plaintiffs to establish 
their title. Thus it is clear that the plaintiff's possessory claim can be 
met only by a superior title in the defendant himself. The case of 


I 
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Clarke v. Bindabun Chunder Sircar, 1 also denies to a defendant 
wrongdoer the right of defeating the plaintiff's possessory title by 
proving justertii, We now come to the well considered decision in 
Pemray Bhavaniram v. Narayan Shivaram Khasti.2 Itis a Full Bench 
decision and probably one of the best Indian decisions on the subject 
of possessory title. Itwas observed by Chief Justice Westropp after a 
very able review of all the English and Indian authorisies as regards 
the value and import of possession, “We think that tha plaintiff having 
proved his possession and the defendant having faile to prove any 
title in himself or in the judgment-debtor Anant Narayen (under whom 
he claimed) or any possession byeither of them, a cscree should be 
made declaratory of the title of the plaintiff as against the defendant ” 
who was in possession on the date of suit. In Krishzarav Yashvant 
y. Vasudev Apaji Ghotikar, 3 the facts of which would appear more 
fully later on, we find the same doctrine fully maintained. 


The decision in Khajah Hnactoollah Chowdhry v. “ashen Soondur 
Surma, is by Justice Dwarkanath Mitter. In it the subject of possession 


is considered first as a matter of gencral law and secordly as affected _ . 


by the provisions of 8. 15 of the Limitation Act of 1859 corresponding 
to S. 9 of the Specific Relief Act 1 of 1877. Proceeding to consider whe- 
` ther possession itself constitutes a title under the general law and irres- 
pective of 8. 15, Mitter J. addresses himself to the question thus, “Can 
the Civil Courts give a decree for immovable property. on the bare 
ground of illegal dispossession in a suit brought after six months from 
. the date of such, dispossession, it being borne in mind Fowever that the 
defendant has failed to prove his own litle to the same? We have 
given this question our most careful consideration and have at length 
come to the conclusion that it must be answered in the affirmative, 
notwithstanding S.15 of Act XIV of 1859. In the first place, 
letus consider the question as if S. 15, Act XIV of 1859, had 


not been in existence. . . . . Adverse possession for any 
period sufficient under the Limitation Act is itse a title even 
[882] against the rightful owner himself, . . . . The necessary 


consequence of this proposition would be that when the rightful owner 
has allowed his title to be barred by limitation, the parzy in possession 
would be competent to recover the land if he has been illegally deprived 
of it by the former. There-seems to be no reason in justice or equity 
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why any one even though he is the rightful owner himself should be 
permitted to accomplish that by illegal means whielr he could not have — 
done by legal ones.”......... Why should the Civil Courts refuse to res- 
tore the parties dispossessed to their original status? And what 
would be the consequences to society if this lawless association were 
permitted to enjoy the fruits of their own wrongful acts? The Civil 
Courts have to determine the particular cause of action that has arisen 
between the parties to the suit and it is with reference to that cause of 
action only that their determination would be final. They cannot look 
beyond the parties to the suit and proceed to find out who is the right- 
ful owner, if the plaintiff and defendant are not. Such an enquiry would 
be not only useless in its practical result but illegal as declared by the 
Privy Council in the case reported at page 69, Vol. V., Weekly Reporter 
already referred to.” | 


Again in Rung Lall Misser v. Roghoobur Singh1, is held by the 
same eminent Justice Mitter that possession is not only evidence of 
title but also a good and valid title by itself. The same doctrine -is 

again affirmed by him in Ayesha Beebee v. Kanhye Moollah. 2 


Thus an examination of the authorities clearly leads us tothe con- 
clusion that possession as such constitutes a sufficient interest in law, 
available against all the. world but the rightful owner, that in ejectment — 
suits, mere possessory title is enough as against a defendant wrongdoer, 
— and that in such cases it is not open to the defendant to defeat -the 
plaintiff's claim by setting up -fustertii. A detailed examination of the 
cases which seem to uphold the opposite theory is unnecessary. As 
already remarked, of the contrary decisions, a large majority do not 
materially bear upon the question now under discussion as no plea of 
_justertii was raised in them. Of the decisions in cases in which the 
plea was raised, those which disallow the right to put forward such a 
defence have already ‘been noticed in support of the view herein sub- 
mitted. Among those that do recognize such a plea may be mentioned 
[383] the case of Doe dem Carter v. Barnard, This was a 
suit in ejectment brought by a lessee against the defendant. The 
facts proved were these. One John enjoyed thepremises in question 
for about 23 years and then died in possession leaving him surviving 
his children and his widow. She was obviously not the héir of her 
husband as he left children ‘but ‘nevertheless subsequent to his death, 
she-remained-in- possession for a period of 13 yéars. ‘She’ leased the 


1 (1868) 9. W. R. 169, 2 (1869) 12 W. B,C. 146, 
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property to the plaintiff who on the basis of her possessory title sued 
the defendant in ejectment. On this state of facts, plaintiff was non- 
suited and the defendant was allowed to plead Justert and defeat the 
 plaintiff’s action by setting up title not in himself but in the heirs of 
John. If plaintiff's possession was only disturbed and an action in 
trespass was brought, then, according to Patterson J.,>laintiff will be 
allowed to succeed ; but when the defendant’s violenæ is increased and 
plaintiff is deprived of his possession, he is allowed to-defeat the plain- 
tiff’s case. i 


The decision in Musst Tukroonissa Begum v. Musst Mogul Jan 
Bebee,1 was passed in review affirming the original-decision reported 
in 7 W. R., 332. It was a suit in ejectment based upon “long anterior 
possession” followed by forcible dispossession of the -plaintiff 
by the defendant. Plaintiff failed to prove title in hims=lf and the defen- 
dant’s title was not even enquired into at all. In reverzal of the decrees 
below, the High Court dismissed the plaintiff's suit. This dicision was 
followed in the case of Kalee Chunder Sew v. Adoo Shaikh. 2 
Here it was correctly held that S, 15 of Act XIV of 1859 did 
not affect the general law on the mattor to which is related but only 
provided a special remedy in addition to those existing-under the general 
law, while it was incorrectly held that as a matter of general law pos- 
session in itself is of no use but is useful merely as zvidencé of title. 
Again in Doe dem Kullummal v. Kuppu Pillai,3 the same view was main- 
tained. lt was there held that when a plaintiff’s evidence fails to show 
title in him but does not show title in another, the plaintiff may 
recover upon his possession against a defendant - wrong-doer ; and 
because in that.case the plaintiff's evidence showed title to be with a 
third party not before the court, her suit was dismissed and the defend- 
ant wrong-doer was allowed to. benefit himself by his own wrong. 


When anything is regarded as a right by law, it follows that that 
right comes within the protection of law. Now protection of [884] 
a right is of two kinds, preventitive and restorative. ‘It consists either 
in maintaining the right in its existing state and securing its continu- 
ance by repelling all attacks which may be made against it, or when it 
is taken away,.in restoring it back to its former posssssor. In other 
words, when a person’s right with respect to something is ‘recognised 
by law, it is tantamount to recognising in him these ancillary rights— 


1, (1867) 8. W. R. 370. 2, (1868) 9 W. R. 6G: 
3, (1862) 1. M. H. O. R. 85. l 
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the right to enjoy that right unmolested by others and thé right to get 
back the primary right when he happens to be deprived of ‘it. In his 
notes to' “Study of J urisprudence,” Lindley at page OX V observes, “Tt 
is absolutely necessary that positive law should recognise the mere 
fact of possession not only so far as to authorise to defend himself 
(that is, the person in possession) whilst in possession but also to aid 
him in so continuing aua in reinstating himself if dispossessed.” 


We cannot quit ii part of our ‘subject without remarking 
that the doctrine of title appears to be assumed as correct in, Vol. I 
of the Madras Law Journal. At page 486 in connection with’ 
ejectment suits we read, “If a plaintiff by mere proof of prior 
possession succeeds in ejecting the defendant, it is simply because 
the presumption of ownership arising from the fact of possession is not 
rebutted and not because the defendant is a wrong-doer and does not 
establish a title in himself?’ As regards suits based upon mere posses- 
sory tittle the following observations occur at page 568. “ As to the 
question how far the defendant by proving a Justertii can defeat the 
plaintiff's claim it appears to us on the principles enunciated 
above that if the defendant shows that the title to the property 
sued ior is in a third party, the presumption of the plaintiff's 
title arising from his previous possession ceases to arise because 
an inference arising from presumption is resorted (to) only if 
there is no actual proof before the court. In India: as there isa 
special provision for bringing suits based upon mere possession irrespec- 
tive of title (S. 9 of the Specific Relief Act), such suits should be 
brought within six months after dispossession. Otherwiso.the suit would 
fail. ” The above remarks are clearly opposed:to the authorities we have 
referred to above and are open to the very affective criticisms therein set 
forth. No attempt is made to substantiate these views ; further they were 
not under discussion, and the question therein discussed relates to the 
effect of 8. 9 of the Spedific Relief Act upon S. 110 of the Indian 
[385] Evidence Act. Mr. Pollock in his treatise on “ Possession ” 
holds the view herein submitted. Also in the recent English case of 
Rogers Sons ¢ Co. v. Lambert € Cc.,'1 the truth of the oft-quoted rule 
‘that the plaintiff cannot succeed in ejectment without proving his 
` title and that the defendant can defeat the plaintiff’s claim by proving 
title to be in a third party not before the court, was discussed and the 
plaintiff, thongh he parted with his title in favor of.a third party, was 


neverthelose allowed to des as against the poe who was ‘not 
(1891) 1.Q. B. 918. 
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allowed to-defeat the plaintiff’s case by proving “ jusierthi.” The suit 
was-one with respect to .móôvyables; but the decision itself proceeds: upon 
general grounds common both `'to thovable and irhmovable ‘proper ties 
Again thé saine view was affirmed in a very recert Allahabad case, 
Walk Ahmad. Khan v. Ajudhia Kandi, a pea e ee 


Thus “both on principle and on the balance bf authorities, the 
positions berein advanced seem to be correct. l 7 


An examination of the provisions | af some of, ilio Indian - Aes 
fortifies “us in “our coneliisions “and shews that, ‘the above views are, 
also reegonized In various enactments of ‘the. Br itish Indian Legis- 
‘larture. Section 145 the of Criminal Procedure Code i is ‘framed upon the 
view that possession by itself constitutes a sufficient ‘interest. in law, 
and is entitled to legal protection from all illeg al attacks and. that a 
person in Danson whatever may be “the merits ot:his claim to a 
right to possess” is entitled to retain that possession’ unmolested- and. 
free of all disturbance by any other. The Code empcwers the Magis-_ 
tracy to maintain the possession of the pat ty. in possession restraining 
tbe other party from disturbing the former’ s possession. . Again S. .522.of. 
the same Code gives to possession legislative reeognitzon. | It provides 
that a person who has been dispossessed of any: immovable property: 
by criminal force may, in case of a conviction for an'-offence attended 
with’ criminal -force, be restored back to his former possession. This l 
próvision evidently rests upon the view that a person in possession has 
a right to continue in that possession -undisturbed and that, if he” is 
' forcibly deprived of it, he is entitled to get his possession. back. It involes i 
the principle-that, upon the basis’ of mere possessior, gy a parson! can’ 
recover ib if ib is forcibly-taken away from him. ~ l 

[386] These two sections taken together amount to" a clear legis- 
lative recognition of the - principles already stated. Possession ‘is 
entitled at the hands of law not merely to a preventitive protection 
but also to a remedial restorative protection. The very positions of 
Sg 145 and 522 in the general scheme of the Code: are significant ` and 
instructive. Chapter XII of which S. 145 is the first section is placed 
in Part IV of the Code which deals with “ Prevention of Offences.” 
The-object of the sections contained in that part is tc prevent orime 
from occurring or to arrest at ones its further progress “if already com- 
menced. Again Chapter 43 in which S. 522 is placeé relates to the 
disposal of properties in connection with which offences appear to 
ee 


1 I. L. R. 13 A. 587. 
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have been committed. The object is more or less to annul the effects ` 
of orime and restore the property to the person in whose possession it 
was ptior to, the commission of the offence. S. 522 carries out that 


object so far as immovable property is concerned. S. 145 awards to 


possession what may be termed a preventitive protection while 
S. 522 gives it what may be called a restorative protection. The 
British Indian Legislature secures to a party in possession the aforesaid | 
rights of continuance and. ‘restoration. 


Then’ again when Civil Courts sell lands in execution of decrees or 
put a decree-holder in possassion of lands under a decrce the greatest 
care is taken as will be seen, from Ss. 331, 332 and 385 of the Civil . 
Procedure Code, to prevent any wanton interference with the possession 


Of third parties.not bound by the decres. Ss. 331,279 and 332 are 


formulated upon the view that possession constitutes an interest 
entitled both to the preventitve and restorative protections abovemen- 


‘tioned. S. 331 enjoins non- interference with the possession of a third 


party while under S. 332, he is entitteed to get back his possession in 
case of dispossession provided that in either. case he establishes his 
own bona fide possession on his own account. S. 331 bears to S. 832 
of the Civil Procedure Code the samé relation as S. 145 does to S. 522 


of- the Criminal Procedure Code. 


‘Nor ave these the ‘only Indications of. Ae legislative -rocogni- 
tion of the. above-mentioned doctrines. The expression “ any other 
title ” in the clause “notwithstanding any other title that may be 


pet up in such suit” in S. 9, of the Specific Relief Act. I of 1877 - 
£387] impliés that plaintifs previous possession in itself constitutes 


a title in law and that, by it, titles other than plaintifs possessory titles 


- are meant. In the same Act, Explanation 2 and Illustration (e) of S. 


10, 8. 42 and its Illustration (g) all these unmistakably point to the 
view that mere possessory rights is treated and recognised as a title 
in Indian law and that it should be protected like all other rights to 
property. Illustration (g) to S. 42 points to a case of preventitive 
protection of possessory right while Illustration (e) to S. 10 points to 
a case of restorative-protection. The sections showing that possession 


is a devisable and inheritable interest and that it is presumptive evidence 
of ownership: haye already been noticed. 


“MADURA. M. K. VAIDYANATHA ATYAR. 
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CRITICAL NOTES 2 
RAMUNNI v. BRAHMA DATTAN, I. L. 'R, 15 M. 366. 


A second suit to redeem after a prior decree for redemption. 


The Madras High Court adheres with remarkable persistence to 
its decision in Sami v. Somasundram, J. L. R, 6 AL. 119, which the 
. profession has never been. able to approve of, and:which has beer 
‘dissented from by the Bombay High Court. It has: been repeatedly | 
attacked here at the bar in subsequent cases, but has been ‘as 
often affirmed by the court. It has nowonce more! been elaborately 
considered by Muthusumi Aiyar and Best JJ. in Reonmni v. Brahma 
Dattan, and these learned judges have not seen reason to depart from 
‘the previous rulings. Mr. Justice Muthusami Aiyar ‘slanguage at the end 
‘of his judgment, taken by itself, might seem to show that the learned 
judge i 7 not quite sure of the stability of his position. : He concludes by 
saying “I am therefore of opinion that I must adhere to the Madras 
decisions until the Full Bench overrules them,” but the judgment asa 
whole leaves no doubt that his lordship is fully satisfied that his view 
is right. Before dealing with the case in detail, it would de well to exa- 
mine very briefly the prior decisions of the court on the point. All of them 
proceeded very much on the same grounds, and it, would therefore 
‘be enough to subject one of them to our scrutiny. The earliest 
case is Sami v. Somasundram, I.L. R, 6 M. 119. It dæs not appear to’ 
what particular species the mortgage in the * case belonged to. 
[888] The plaintiff had obtained a decree for redemption but neglected 
to execute it. After the execution had become barrec,. he instituted, a 
fresh suit to redeem. Turner C. J.-and Muthusami: Ayyar J. held 
the fresh suit was maintainable. We shall quote their reasons in 
extenso, The decree passed in 1866 must, in the events that have happened 
(the italics are ours), be regarded asa declaratory decree i in so far as 
it related to redemption. It declared _the plaintiff entitled to redeem 
and to recover possession on making a certain payment. It did dot 
declare the mortgagor would be foreclosed, if he did'not exercise his 
right of redemption. The mortgagor’s right to redeam is not lost, 
because he omitted to make the payment which was declared to be iie 
condition of his’ recovering possession in the forme proceedings. K 
The ratio of the decision appears to-be that there being no provision 
in the prior decree declaring that the ‘mortgagor would be fore closed, if 
he did not pay the amount of the mortgage within a certain time, the 


‘ 
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mortgagor's right to redeem would be lost. Ergo, the decree, so far as it 
related to redemption must “in the events that have happened” be 
treated as declaratory merely. “In the events that have happened,” i 
because the mortgagor did not actually exercise the right given to ' 
‘him by the former decree to pay the mortgage debt and to recover the 
property. The learned judges do not say that he cou ld not have recovered 
possession if he had chosen but because he did not, the deeree 
must be treated as declaratory, We confess we are unable to comprehend 
` how the nature of a decree can be altered by the failure of the decree- 
holder to execute it. The substantial ground of the decision must be 
taken, we think, to be thatin the absence of a clause of foreclosure in the 
decree, the mortgagor’s right to the property could not be lost, and so 
long as his right lasts, he could enforce it by suit. After full considera- 
tion, we are compelled to say this position seems to be indefensible. 
Granting that the omission of the foreclosure clause’ saves the | 
mortgagor's right from extinction, is it right ‘to say that the existence 
of the right necessarily shows that it maybe enforced by suit ? We: 
believe it will hardly he denied, that the ordinary rule is that, when’a 
person has sued another,.on a particular cause of action and recovered 
judgment thereon, all previous rights become merged in the decree, and 
that so far- as India is concerned, the judgment of a civil court can 
be enforced only by execution and not by a fresh action on the 
l [389] judgment. A judgment does not destroy the right which if ` 
establishes, but it destroys the cause of action on which the suit was 
instituted and takes the:place of that cause of action, because first, as 
a matter of public policy, courts will, in the interests of finality of 
litigation, refuse to inquire a second time into w matter that has once 
- been determined, and secondly because, the law will not allow a person 
to be vexed. twice in the same matter. This principle was fully 
established in Roman law, and has, so far as we aré aware, never been: 
disputed either in India or England or America. We know of no other 
instance in which the attempt has been made to break into the 
principle that, when a competent court has given its decision on any 
cause of action, the plaintiff's subsequent remedy is on the judgment. 
The rule applies not only to the decisions of Municipal courts, but with 
certain well-known restrictions, to the judgments of foreign tribunals’ 
also. The mode of enforcing the judgment is not always the same :. 
sometimes it is by a suit on the judgment, as when the decision is that 
of a foreign court, and sometimes by more summary methods provided 
by the legislature. So far as India i 18 concerned, with hardly an excep- 
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tion, the judgments of a civil court can be enforced only by execution as ` 
opposed to suit; but whatever the mode of enforcement be, if is 
beyond a doubt that a secoud suit onthe original cause of action 
is not maintainable. How then can a redemption decree where 
there is no clause'of foreclosure be an’ exception ?. ` Tke reason stated 
ig, that the absence of the foreclosure clause keeps she mortgagor’s 
right in the property, subsisting, _No doubt it does:: but does’ not 
the plaintiff’s right subsist in other decrees 2 Taks:-an ordinary’ 
decree in ejectment; does the decree destroy the pla-ntiff’s ‘right to- 
the property? Does a decree for money destroy the plaintiff's right : 
to the money? The object of decrees surely is not to destroy plain-! 
tiff’s rights, but to ascertain, declare, and enforce them. But it is 
equally certain that when you have obtained a decree you must 
enforce that, and cannot fall back on the orignal'=ause of action. 
It is absolutely useless therefore to establish by the” most incon- 
trovertible logic that ‘the ' plaintiff s right to the property subsists, 
and so far as we can see after very careful examination, the . 
learned judges of the Madras High Court have not in any of the 
cases including that of Ramunni v. Brahma Dattan attempted to 
do much more. They do not attempt to solve the real problem i in. 
[890] the case, viz. how the existence of the right can ba any justifica.-- 
tion for infringing the established. rule of adjective lew that a right 
affirmed to exist by a decree can be enforced only bý- enforcing the 
decree. The learned judges did not in Sami's case lay down that a 
fresh suit could be maintained on the prior judgment tt enforce it, as- 
indeed they could not, haying regard to the provisiors of S. 244, of 
the Civil Procedure Code. See Hari Ravji Chiplunkar. v. Shapurji 
Hormusji. 1 What would be the result of allowing the plaintiff to fall 
back on the original cause of action?) We presume the defendant: 
could raise over again all his old pleas and any new ones in addition, 
and the court will haye to adjudicate once more upon tha old dispute :- 
i.e. the rule of res judicata would have no application so redemption 
suits. - . : 

But after all what is ihe. effect of the absence ar the ‘foreclosure 
clause ? In its absence, the decree for redemption would ‘provide that 
on. the plaintiff paying to the defendant a certain amount "within - -a 
certain date, the defendant should deliver all documentein his power- 
relating to the property, should retransfer the property: to Dlaintiff, and 
if necessary, deliver possession of the proparty to him: that is, it would 
a a EN eea 
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grant certain reliefs to the plaintiff against the defendant on the former 
fulfilling a ‘certain “condition. When a plaintiff asks for acer- 
tain relief, and his request is complied with on certain conditions, 
and he fails to perform the conditions, is it not the rule that 
_ he ‘forfeits: the reliefs granted? Suppose it is metely a decree for 
recovery of possession against a tenant on payment of the value of 
buildings or other improvements made by him, or a decree cancel- 
ling a sale and directing the vendee to deliver possession to the 
vendor on his paying back the price. Is it not clear that if the 
landlord does not pay the value of the improvements, or the vendor 
does not return the price, within the time fixed, he cannot enforce 
his decree? Can it be contended, that the absence of a specific 
clause in the decree dismissing the suit on the non-fulfilment of 
these conditions, will entitlé the landlord of the vendor to institute a 
new suit on the same cause of action? It is true no doubt that the 
decrée ‘ought, to be scientifically accurate, ‘to provide that the suit 
do stand dismissed, if the condition be not complied with. But its 
absence cannot change the substance of the decree. The relief is 
granted only on a condition. It is necessarily implied therefore, 
[391] that the plaintiff is not entitled to the relief unless he satisfies 
the condition. The principle of Rule 2, Order 42, Judicature Act 
would apply in such casés “where -any person who has obtained 
any judgment or order upon condition does not perform’ or comply 
with such condition, he shall be considered tohave waived or abandon- 
ed such judgment or order.” It would be unreasonable, we submit, 
to hold that, where the decree contains no such clause of dismissal, it 
is to be construed to be merely permissive, and to leave it to the 
plaintiff's option to enforce it or to institute a fresh suit whenever he 
might please. Every decree, indeed, is permissive in the sense 
that the decree-holder cannot be compelled to enforce it. Bub no 
decree can be permissive in the sense that the rule of public law that 
if ho does not choose to enforce it, he cannot sue again on the original 
cause of action may be set at naught. The correct form of a mortgage’ 
‘decree would include a clause dismissing the suit on the plaintiff's 
failure to pay the mortgage amount to the defendant within the time 
fixed’; and this is in fact the English form, see Harmer v. Priestley. 1 
` Pemberton on Judgments, p, 422 ; Seton on Decrees Vol. IT, 1040, No. 
11 (4th Ed.) Such a clause of dismissal is not peculiar to redemption de- 
crees, but is inserted in all conditional decrees. Itis also the rule in, 





1. (1858) 16. Beay. 569, s.c. 51 E.R. 899, 
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England that when the condition is nob performed the defendant 
should apply again for a final decree dismissing the plaintiff’s suit. 
But “ the practice of directing that upon non-paymant of money by 
the plaintiff, the action shall be dismissed is not confined to actions to 
foreclose or redeem mortgagors. Thus in an -action for the specific 
performance of an agreement for the sale of an estate brought by a 
purchaser, it is ordered that a time and place for the payment of the 
principal money, interest and costs should be appoimed ; and that in 
default of payment, the action should stand dismissed with costs. In 
such cases, as wall as in those above mentioned .a final order is 
necessary, Daniell’s Chancery Practice, Vol. I, p. 791. Again where 
an action is ordered to be dismissed upon a contingent event, the 
established rule is that such orders are not conclusive unless the 
words ‘without further orders’ are affixed, p. 788, McNeil y. Cahill. 1 
In all these cases the original judgments are themselves final in 
their nature, see Daniell’s Chancery Practice, Vol. I, p. 790. The 
object of requiring a second formal order dismissing the action is probably 
merely to avoid future disputes as to whether the condition has: 
[392] been performed, or whether by non-fulfilment of the condition the 
dismissal has taken effect. The same principle uncerlies the rule 
embodied in Order 43, R. 9 under the Judicature Ad (ses p. 341); 
which requires that when the decree-holder has con plied with the: 
condition he should make a demand upon the defendant before ask-. 
ing the court to issue execution. In England therefcrs the principles 
applicable to redemption and foreclosure decrees are merely 
those applicaple to all conditional judgments. Thera is.no clause in a 
redemption decree declaring the ` mortgagor's right J0 redeem would 
be extinguished ; on non-payment of the mortgage amount, the suit. 
is merely dismissed. But .in consequence of the principle that a 
person having obtained a judgment cannot bring snother suit on 
the same cause of action, the effect of the dismissal is very much, 
though not in all respects, the same as if the mortgage were deans 
ed. foreclosed. The dismissal of the bill operates as a decree for 
foreclosure because he cannot afterwards file another bill for the 
same purpose, Marshall v. Shrewsbury, 2 Cholmley v. Countess of 
Ozford, 8 Inman v. Wearing, * Parker v. Housefield,? Pemberton on 
Judgments p. 422. 
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- In. India it isnot usual in conditional decrees generally to pass 
a second order dismissing the suit on the non-fulfilment of the con- 
dition. - - The original judgment dismissing the suit if the plaintiff 
fail to perform the condition is itself treáted as final. This was the 
‘practice apparently -in redemption decrees also although in cases of 
judgments. of foreclosure in suits by mortgagee à second judgment 
or order used to be issued at least -in Bengal. Since the passing 
of thé Transfer of Property Act; a second or final order is required 
in suits for redemption and foseclostire suits, Ss. 92-93 (redemption) 
Ss. 86; 87: (foreclosure), although the practice remains unchanged in 
~ the case of- other conditional decrees.- The legislature has adopted in: 
mortgage suits the rule which in England applies to all conditional 
decrees. -- Another difference between the Hnglish and Indian law:on 
the matter is that while in redemption suits, as already pointed 
out, the decree merely directs the dismissal of the suit in 
- England; upon non-payment of theo- mortgage amount, in India 
the decree directs that the plaintiff “be ‘absolutely .debarred 
- of all right to redeem the mortgaged préperty” d. ¢., that the mort- 
gage be foreclosed. The- distinction however is gtibstantially only 
[893]: one of form, because as already seen, the dismissal of the suit 
in effect: amounts to foreclosure, and even if the decree by mistake: 
does not: order the dismissal of the suit, the non-performance ‘of, the’ 
condition on which the decree is grdnted’ must operate ab a dismissal. 
The omission of. the foréclosure-clause usually inserted in this country 
is_therefore only a defect of form which cannot in any way help- the 
decree-holder. fo overcome the-rule that he cannot institute a second 
suit on:-the same cause of action: Re Ladu Chimaji v. Babaji 
` KEhanduji.t E l 7° = a 


We shali now very briefly refer to, the subsequent degisions on 
the point. . In Periandi v. Angappa,? the material facts were exactly 
similar to those in Sami vV. Somasundram, and as in the latter case, it 
does not appear whether the mortgage was simple or usufructuary. The 
‘Bench that decided the'ease as well as their reasons for the decision 
are the same. ‘The learned judges add that: “ the result of taking an 
account, a usual featuréin a suit for redemption might be to show that 
there remained a debt in excess of the amount supposed by the mort- 
gagor, and which he might be unable at once to discharga. ” Surely the 
plaintiff’s inability to satisfy in time the condition on which he is entitl- - 
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ed to execute his decree is no reason for permitting Km to file a fresh — 
suit. His proper course’in such cases is to pply for ‘ex extension of the 
time and the court has full power to grant such apolication in mort-s 
gage decrees, see S. 93. The court has a similar power in the case of ° 
other conditional decrees also.in England, see the latser part of Rule 2, 
Order XLII, Wilson’ s Judicature Act; and ‘in this country the same 
thing may be done by way of review. Itis unnecessary to dwell on the 
next case Karuthasami v. Jaganatha1- The learned. judges say; “The 
relation then still exists and the -right to redeem is inseparable froin 
the relation so long as it exists. An unexecuted’ decree’ for partition 
would not alter the relation of thé members of,a jomt family.” The 
question is not whether the right to redeem or the right to partition 
subsists but whether it can be enforced by suit. , If be succeeds in 
recovering possession without the necessity for a suis, he can rely on 
his title to support his.possession. See. Jethmal v. Rakhma.? 


In Gan Savant Bal Savant v. Narayan Dhond Savant, the Bombay 
High Court held, notwithstanding the absence of the toreclosure clause.. 
in the prior decree, that the mortgagor [894] could not institute a 
second suit for redemption. Kemball J. observed “ By’ reason of the 
default in payment of the’ money declared to be due within the -time 
prescribed by law for ‘the execution of the decrees (no! sime having been. 
fixed in the decree), the order for redemption must be ‘taken to have 
Operated as a judgment of foreclosure. ” This ruling, Wes followed and 
Karúthasami v. Jaganatha dissented from in Moloji iF.. Sagaji 4 The 
rulings of the Allababad High Court arə also in ocriflict with the. 
Madras view. See Anrudh Singh v. Sheo Prasad, 5: following | Sheik 
Golam Hossetn v. Alla Rukkee Beebe. 6 The point has never been dealt 
with by the Privy Council though it is referred to - Hari Ravji 
Chiplunkar v. Shapurji: Hormusji. f 


All the cases are considered by the learned judges who decided 
the case which is the subject of this note. The morigage in ques- 
tion in the case was;-a kanom or a combination of a simple and 
usufructuary mortgage. -Muthusami Atyar J., points out that under 
the Transfer of Property Act, a usufructuary mortgagee is not 
entitled to ask either for foreclosure or for sale, and that a kanomdar 
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is entitled only to a sale in his capacity of a simple mortgagee, and 
is- not entitled'to foreclosure. Under Ss. 92 and 93 of the Transfer 


of Property Act, therefore, the mortgagee in-the particular case 


could ask for and the court only direct, a sale in default of payment of 
the mortgage money, and no order for foreclosure could be passed. 
His lordship says “The English practice of dismissing the suit when 
the mortgagor fails to pay the mortgage money is superseded in the 
cases of simple or usufructuary mortgages by 5.‘ 92, which smbstitutes 
instead an order that the. property shall be sold. The result is that in ~ 
a suit for redemption. thé mortgagee can never insist on an order for 
foreclosure when the mortgage is simple or usufructuary, and that the 
order for sale..... does not operate to divest the mortgagor of his 
ownership in the property until the sale has actually taken place. Such 


. being the scheme of the Transfer of Property Act, the Madras decisions 


are more consistent with it, while the Bombay decisions introduce a 
doctrine of constructive foreclosure founded on the plea of res judicata” 
We may state at once that in the particular case under his lordships’ 
consideration the decree did not direct a sale, it merely provided that 
the mortgagor do redcem the pr operty on payment of the mortgage 
amount within the time fixed. His lordship’s argument is that as the 
[395] Transfer of Property Act does not provide either for the dismissal 
of the suit or for foreclosure, but only fot sale, the plaintiff's right to the 
property which still exists can be enforéed by a fresh suit, and as the 
effect of the- application of the doctrine of res judicata i is “to make the 
decree tantamount to one of foreclosure it ought not to be? applied. We 
have already repeatedly adrhitted that the plaintiff’s right to the: pro- 
porty is not déstroyed by the decre¢ for redemption, and we hold that- 
even where the suit is directed to be dismissed in case of default 1 in the 
payment of the mortgage money, the decree is ~not in all respects equi- 
valent to one of foreclosure. Suppose. after a redemption-decree is 
barred the mortgagor succeeds in recovering poaceful posssession of 


‘the mortgaged property and the mortgagee owes to the mortgagor a 


sum of money equal to the mortgage amount we think the mortgagor 
could successfully resist a suit by the mortgagee to recover possession. 


The application ofthe doctrine of res judicata and preventing 
the mortgagor from instituting a fresh suit to redeem is not neces- 


- sarily equivalent to -giving the mortgagee the benefit of a fore- 


2 


closure. But supposing it is, we fail to see how it contravenes 
the provisions of the Transfer of Property Act. The Act no doubt 
does not give the mortgagee a right to foreclosure, and directs a 


f 
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sale, where the mortgage money is not paid, instead of directing 1a 


foreclosure. Of course if the mortgagee is not in possession ‘of tho 


mortgaged property, it will 'be his look-out to bring the property to sale 


after default is committed ; but if he is in possession, the mortgagor is 
entitled to do so if he is a0 minded. It would be é open’s9 him to ask the 


court to extend the time for payment, and the court ig giver full powers” 
to extend the time by S. 93. We can find nothing inthe Act to justify: 
the view that the rule of res judicata does not apply, 5o a mortgagor, : 


and if it was intended to make such a large departure from established 


rules of procedure nothing could have been easier for the legislature” 


than to say so. The provision directing a sale instead of dismissing 


the suit for redemption was intended for the mortgagor's benefit and’ 


cannot be held to confer on him the right to overcome fundamental rules 


of procedure by making default in the payment of the: amount due on; 


the mortgage. 


It is also noteworthy that the argument of the learned judge 


based on the absence of any right to foreclosure in’ the mortgagee 


[396] is not applicable to mortgages by way of conditional sale or 


apparently fo English mortgages, and that the prior decisions of the 
court to which the learned judge was himself a party did not proceed 


on the ground that the application of the rule of “res judicata ig” 


impliedly “prohibited by the legislature where the mortgagee is hot’ 


entitled to foreclosure, but on the ground that the omission to insert 
the foreclosure clause in the decree saves the mortgagor's right to 


the property and preserves the relationship of mortgagor and mortgagee, | 


and that a suit to redeem is eapiotalnabies SO ech as such relationship 


lasts. 


NOTES OF INDIAN CASES. 


d. 


Bireswar Mukerji v. Ardha Chander Roy, I. L. R, 19 C. 452. 
Where property was given by a will to a boy by nama and he was 
‘declared to be adopted, it was held by the Privy Counéil upon a cons- 
truction of the will, that the bequest was not made to the boy as adopted 
son, but as a persona designata and that he therefore tock’ the bequest, 


the adoption being found invalid. As ‘the decision was based on the. 


language of the particular instrument, it is not likely to serve as a guide 
to the interpretation of other instruments of bequest in future cases. A 
similar construction was placed by the Privy Council on a will in Nidhoo 
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moni Debya v. Saroda Pershad Mookerjee,! . and by the Madras High 
Court i in Jivani Bhai v. Jivu Bhai, 4 Phear J., held otherwise in Abhai. 
Charan Ghose v. S. M. Dasmani Dasi, 3 and ie Madras High Court 
did the same.in Chokkammal v. Murugathal.* As observed by thè: 
Privy Council in Fanindra Deb Raikat v.eRajeswar Dass. > “The: 
question is whether the mention of him as an adopted son is- merelys 
descriptive of the person to take under the gift or whether the assumed ` 
fact of his adoption is not the reason and motive of the gift and indeed: 
a condition of it.” “The distinction between what is description only 
and what is the reason or motive of a gift or bequest may often be- 


| very fine, but it is a distinction which must be drawn from a considera- : 


tion of the language and the surrounding circumstances.” T a 


Dulhin Golab Koer v. Radha Dulari Keor, I. L. R. 19'C, 468. 
Ibis held by the Full Bench of the Calcutta Court that in a suit for parti- 
tion and possession of the plaintiff’s share after ascertainment by metes 
and -bounds, the preliminary judgment determining the shares of the 
parties and directing the taking of, accounts isa decree, Within the: 
meaning of S. 2 of Act XIV of 1862. Although there seems to be 
nothing in principle, why, if an order to take accounts is a’ decree, . 
[397] an order determining the shares in a partition suit should not be 
a, decree (and it must be’admitted that theré are reasons of convenience 
to recommend the- view adopted by the Full Bench) we confess to. 
sharing the doubts entertained by Prinsep J. The determination of 


the share is not the whole of the right claimed and it does not com- 
pletely decide the suit. “There was moreover no decree drawn up but, 


only a judgment in the case. Can it be said, in a suit for two items of 
property, that a judgment finally deciding the right to one of the items , 
and postponing the determination of the right to the other, is a 
decree which is appealable under the Code? If not, what distinction 
can be drawn in favour of an ‘appeal in the present case? Although S. 
265 speaks of the preliminary judgment as a decree, S. 396 contem- 
plates a decree being passed after the report of the commissioner making 
the-actual division by metes and bounds.- Even in the matter of con- 
venience, it has to be remembered -that if the preliminary judgment is 
a decree, the period of limitation-for appeal will run, from its date, and. 
a party: failing to prefer the appeal within the prescribed time after it, 
cannot have a tamben opportunity to appeal as to the shares or the 
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right to partition, after the date of the final deczee. .We are not 
however willing to say that the decision of the Calcutia High Court is 
wrong as the balance of convenience seems to be in its favour. 


NOTES OF ENGLISH CASES.. 


‘Lee v. Dangar, Grant & Co., 1892, II Q. B, 337. In execution of 
a decree, a party may have several writs of the same sort running at the 
game time, in order to take the defendant or his goods, .&c., in different 
counties, and sheriffs, may seize under several concurrent writs. But a 
_ sheriff cannot proceed to sell under one writ after it is brought to his 
notico that the debt has been satisfied under another. 


Seizure under a writ of fifa is not a satisfaction of the*debt, for 
although the special property in the goods passes to the sheriff, the 
general property remains in the execution-debtor until sale. 


Companhia DeMocambique v. British South Africa Company. 
DeSousa v. Same, 1892, II Q. B. 358. Per Fry € Loves, L. JJ. (Lord 
Esher M. R. dissenting): The High Court has jurisdiction to entertain 
an action for damages in respect to trespass to land siiuate in a foreign 
country against a defendant who is within the jurisdiction, 


Per Lawrence and Wright, JJ: The High Court will not entertain 
an action for directly determining title to land in a fareign country. A 
plea to the jurisdiction need not allege the existence of a competent 
court abroad, when the ground of the plea is a want of jurisdiction in 
the courts of England generally: 


[398] 7 re H. A. Grey, 1892, II Q. B. 440. Waere a Solicitor 
has committed a breach of professional duty in failing to pay over 
money received by him for his client, the fact that tae client brought 
an action and recovered judgment for the money does not take away 
the disciplinary jurisdiction of the court summarily tc order payment 
of the money to the client, more especially as tha judgment was 
ineffectual. The court passed the order directing the Solicitor to pay 
in a certain time, on the terms that the client, having elected to apply 
to the disciplinary jurisdiction of the court, must from that time forth, 
take no ‘proceedings by writ of execution or otherwise. on the judgment 
in respect of the debt without further order of the court. 


In re Vince. Ex parte Baxter, 1892, IT Q. B. 478. In an agree- 
‘ant by, a borrower to pay interest half-yearly on the loan a provision 
50 
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that, in case the borrower should be unable to pay to the lender any. 
part of the half-yearly payments by reason of the deficiency of the pro- 
fits of the borrower, then and upon every such occasion, a due allow- 
‘ance should be made by the lender to the borrower in respect of the 
same in a fair and reasonable manner, was held void as being vague 
and uncertain. É 


Carlill v, Carobolic Smoke Ball Company, 1892, II Q. B, 484. 
The proprietors of a medicine advertised that they would pay 100£ to 
any one who caught the influenza after using the medicine for a cer- 
tain time, in a certain manner. The plaintiff on the faith of the 
advertisement bought it, and used it as directed butnevertheless caught 
the influenza. Held by Hawkins J. (1) that there was a binding contract 
by the defendants to pay the amount in the event which happened, (2) 
that as the proposal alone was in writing but not the acceptance, there 
was no contract wholly or partly in writing so as to require a stamp, 
(3) that it was not a wagering contract within 8 and 9 Vie. Ch. 109, 
as it is essential to a wagering contract that there should be mutuality 
in the contract and that each party may under it either win or lose 
whether he shall win or lose being dependant on the issue of the event, 
(4) that it was not a contract of insurance affected by 14 Geo. 3,-Ch. 
48, S. 2, as it was not in writing and semble as it was not a contract to 
indemnify the insured in respect of some interest which he has against 
the perils which he contemplates he will be liable to. 


Mayor ko. of Kingston— upon- Hull v. Harding, 1899, II Q. B. 
494, The defendants as sureties contracted with the plaintiffs thatthe 
contractors would well and truly execute their contract. The plaintiffs 
had the right under the contract of superintending the works through 
the engineer. The contract provided for the retention by the plaintiffs 
of a percentage of the contract price until a final certificate by the 
[399] engineer six months after his certificate of the completion of 
the work. ‘The contractors did the work defectively and concealed the 
defects by their fraud and, the engineer giving the certificate, the money 
- was paid. In an action against the sureties, the jury found that the 
certificate was obtained by fraud of the contractors and that the 
plaintiffs omitted fo superintend the work. 


Held, (1) that the right of superintendence was for the benefit of 
the plaintiffs and that its non-exercise did not discharge the sureties, 
(2) that as the giving of the certificate had not altered the position of 
the sureties and as the payment and the certificate were procured by r 
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dishonest execution of work against which the mE had guaranteed 
the plaintiffs, they were not discharged by the certificate which thè 
plaintiffs were entitled to avold. ) 


A surety for a contractor is not discharged frortliability although 
his position has been altered by the conduct of the enployer when that 
conduct has been caused by a fraudulent act or omission of the 
contractor, against which the surety has by the conzract of suretyship 
. guaranteed the employee. 


Duck v. Mayeu, 1892, II Q. B. 511. A coven-nt not to sue one 
of two jointtort-feasers does not operate as arelease of the other from 
liability, although a release of one discharges the other. 


The Dictator, 1892, P. 304. In an action in sem for salvage ser- 
vices, the admiralty court has jurisdiction to enforce payment from the 
defendants personally of the full amount of the Gcree. Where the 
defendants put in bail for the amount of the writ and the plaintiffs 
increased the amount of claim afterwards after obtaining leave to 
amend, the plaintiffs could recover the excess personally even though 
they did not arrest the vessel or interfere with tne discharge of the 


z 


cargo. 


MISCELLANEOUS. 


Law officers and private practice: — We understand that the Govern- 
ment of Madras has issued orders pohibiting the Ad”ocate-General and 
the Government Pleader from taking up any busine:s, civil or criminal, 
aginst the Government. We have already expressed:durselves in favour 
of such a rule. We think it is the example of Mr. Wedderburn, while 
Acting Advocate-General, who appeared largely in crmminal cases against 
Government that has induead it ‘to pass this rule. .We have no doubt 
of the wisdom of the Government orders. Sir Char=s Russell and Mr. 
Rigby as Attorney and Solicitor-General giving up private practice in 
great measure is a reform in the same direction. 


[400] Admission by pleaders :— It is often the: jaole of judges 
in the courts below to state in their judgments that certain points 
were conceded in argument or admitted by ‘the pleaders, We believe 
such a statement would be true in many as. Ent if seems to us 
that either through carelessness or misa Lor judges take certain 
matter to be admitted which are notan nature cannot be. 
he fault to some extent lies at the doo 













eaders themselves, 
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They ought to make their meaning perfectly clear by stating expressly 
that they do not admit what they do not intend to admit. They have 
also tc remember that the superior learning and acumen of pleaders in 
higher courts should not be embarassed by ill-considered admissions in 
the Court of Firstinstance or of First appeal. No admission should be 
made when the pleadet is not perfectly sure that he is safe in doing so. 

We are also bound to state for the information of the pleaders in 
the courts below that the interests of their clients are jeopardised in the. 
High Court by their allowing judges in the courts below to state that 
the points noticed in the judgment where the only points argued or 
seriously pressed. It may be unfortunate, but it seems to be necessary. 
that tho pleader should have to state in argument. after specially 
dealing with certain matters that he presses all the points taken in the 
memorandum of appeal. Such a course is the only remedy against the 
High Court refusing to listen to contentions not expressly stated 
in the judgments of the courts below to have been pressed. 

No. libel to advertise a debt for sale:—lIt is a relief to know that 
it is not libellous to publish a debt for sale, after every other method of 
getting money out of it has been exhausted. It would truly be an ano- 
maly if a debtor could evade with impunity the payment of an account - 
justly due to another man, and then recover damages from that other 
man because the latter had tried to turn the account into money by 
putting it on the market. The trader will learn with satisfaction that 
recourse may be had to posting accounts for sale when every other . 
means of collecting them has failed. Itis in his power to expose the 
man who has not redeemed his credit.— American Law Review. 

‘Cruelty to children: —Parents and others may give reasonable 
correction to those under their care, so that if death ensue without their 
fault it will be no more than accidental death, though -if the correction 
exceed the bounds of due moderation, either in the measure of it or in 
the instrument made use of, the death ensuing willbe either murder or 
manslaughter, according tothe circumstances. The decisions bearing 
on the point are very few, the most important being Aegina v. Hopley,1 
in which the late Lord Chief Justice of England sentenced a school- 
master to four years’ penal servitude for beating a boy [404] of thirteen 
for two hours and a half till he died, and in all of the cases except one 
the child killed appears to haye been at least “more than seven years old. 
in, 11 Cox, ©. C,4 02, in which Baron 
istice Willes, ruled that the a as to 
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correction has reference only to a child capable of. ajzreciating çorrec- 
tion, and not to an infant two anda half years old: that although a 
slight slap may be lawfully given „bo an infant by ler mother, more 
violent treatment of an infant so young by her father would not be 
justifiable; and that tha only question for the jury to decide was 
whether the child’s daath was accelerated or caused ky a whipping in- 
flicted by the prisoner, her father—American Law Review, 


New trial for Newspaper comments seen by the jay :—In Meyer v. . 
Cadwalader, 49 Fed. Rep. 32, it is heldin the Circuit Court of the 
United States for the eastern district of Pennsylvania in an opinion by 
Mr. Circuit Judge Acheson, Mr. District Judge Butle: concurring, that 
where newspaper comments and reports of interviews. evidently inspir- 
ed by a party in interest, of so gross a nature as to be well calculated 
to prejudice a jury against the unsuccessful party to -= pending cause, 
have been published during the trial and have been presumably” seen 


by the’ jurors,—a new trial will be granted.—A meri icaz Law Review. 

Damages—Injuries to infirm persons :—In Purse v. St. Paul, £c. 
R. Co., 50 N. W. Rep. 1084, the Supreme Court of Minnesota re-atirm 
the doctrine that a passenger injured by the negligence of the carrier is 
entitled to recover to the full extent of the i injury so =aused, without 
regard to whether, owing to his previous condition of =ealth, he is more 
or less liable to suffer from the injury.—lmerican Læw Review. 

A Distinguished Lawyer writes :-— ‘I have jc3t read the able 
article of Professor Gray on custom in your last issv3, and I have no 
doubt that the majority of your readers will agree wira me in thinking 
that the view taken by you is sound. . 

“To state that, in upholding the particular customs recognised as 
valid in Venku v. Mahalinga, + Mutiukannu v. Peramasami, * and 
Visvanathan v. Saminathan, 3 the learned judges, who decided those 
cases intended it to beu nderstood that their own moral sense approved 
of such practices, would be a libel on those estimable nudges. One may 
go further and presume that, had the judges thougks that in matters 
like these they wera at liberty to decide according to their own 
individual notions of right and wrong, morality, acd immorality the 
decision in the cases referred to would most probably hare been different. 
No stronger proof can therefore have been adduced by ‘you that 
Professor Gray is in error, and that at least in this Presidency, custom 
is a source of law, despite the ethical sentiments entertained regarding 





(1) I. L. R. 11°M. 898. > (2) I. L. R.Z2 M. 214. 
(3) I. L. R.18 M 88. 
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them,.by the particular judés who have to adjudicate upon the 
binding character of customs- 


“ My object aowever in n=w seeking a small space in your columus 
is not to attempt so add to or' Ilustrate what you have so well urged on 
the subject, but to draw th= attention of your readers to a piece of 
information, to 2e met with n a:somewhat out-of-the-way place, but 
which is nevertaeless, highls interesting, and throws an unexpected 
“light on the quastion decided in the last of the cases cited above. I 
[402] refer to ar inscription of A. D. 4419 at Virinchipuram in the 
North Arcot District quoted sy Dewan Bahadur Streenivasaraghava 
Aiyangar at page. 25 of his very able Memorandum on the Progress of 
the Madras Preshlency. The inscription states, “In the reign of the 
illustrious Virap-atapa Deve-aja Maharajah, the great men of all 
branches of Sacred Studies ofzhe Kingdom drew up in the presence of 
Gopinatha Arka Pushkarani, = document containing an agreement re- 
garding the sacred law. Acccrding to this, if the Brahmins of this 
kingdom of Poda vidu, viz., Kennadias, Tamiras, Telugus, Ilalas, £e., of 
all Gotras, Sutra=, and Sakasxonclude a marriage, they shall from this 
day forward, do t by Kanyaaanam. Those who do not adopt Kanya- 
danam, t.e., both those who gira away a girl, after having received ‘gold, 
and those who corslude a marrige after having given gold,should be liable 
to punishment by the king anc shall be excluded from the community of 
-the Brahmins.” The authority of statements by Sanskrit commentators 
on Hindu Law as to matters cf usage is not always acknowledged, but 
the value of the t&stimony aff+rded by authentic inscriptions in respect 
of historical questions is comdg to be generally recognised. If this be 
so, what a striking commentary, the above inscription constitutes on 
the doctrine propounded in Vasvanathan v. Saminathan. The ‘legisla- 
ture in this counsry, as pointed out by you, fights shy of questions con >» 
nected’ with Hindu customs and usages. Yet have we not in the 
above, clear evicence of the possession and enjoyment of autonomy in 
such matters snoken of by West J., by the people of this country 
during the perioc of the last great Hindu dynasty in the South ? And 
is it not lamectable that the judges of the land should insist upon 
enforcing a prac-ice long reprobated and condemned by the enlightened 
conscience of tht section of she community itself which is concerned? 
Your correspondence columr is hardly the place to refer to, or discuss 
the authorities in support of =he view that the decision in Visvanathan 
v. Saminathan is not in ascordance with the approved usage an 
sentiments of the people of this country; but the inscription in qu 
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tion sheds such curious, interesting and valuable light: on the important 
question dealt with by that case, that I have been tempted to ask you 
to allow me to call attention to it here. I trust þet the advocate 
who may next get the chance of having to argue ths same point will 
in impeaching the soundness of the above ruling, rot fail to tell the 
court that the practice of paying bride-price was declared to be unlaw- 
fuland deserving of legal punishment “by the great mzn of all branches 
of the Sacred studies of the Kingdom ”. four centuries ` Ego andin a place 

so near Madras, and that that declaration received os panction of the 
- then native ruler of the country. — ae 


| 
ASSIGNMENT OF CONTRACTS ` i 


[403] The Acon of Justice Farranin Tod | Ve Lakshmédat 
Purshotamdas,1 raises a question of great legal interest which is not 
free from difficulty. The facts which gave rise to the. question may be 
briefly stated. A enters into a contract with B to sel; and deliver to 
him at a specified time 200 bales of Broach cotton, aad B agrees to 
accept the same and pay for if at the rate of Rs. 214 | per candy. <A 
subsequently assigns his contract to C without B’s consent. Can C 
fulfil the contract and sue B for the money? It was llaid down by 
Mr. Justice Farran that a contract as distinguished from a debt or 
other chose in action could not be assigned by one of ithe contracting 
parties without the consent of the other. Let us see i this proposition 
is borne out by authorities. ‘ 


Under the Roman Civil law a creditor eqiild not directly 
transfer his rights to a third person except: by a movation: If a 
creditor wanted to transfer his rights to another a thöut the con- 
sent of the debtor, he had`to constitute that other; his procurator, 


or processual agent by giving hima mandate tci sue the debtor 


and agreeing to let him retain the proceeds of she action. The 


person thus receiving a mandate in his own favor was called a 
mdndatarius in rem suam. He could not however Sue in his own 
right, but only in the name of his principal, and it WAS only after 
litis contestatio that he became the dominus litis end the mandate 
became irrevocable, In legal theory, he was not E person entitled 
to suefor the debt, buta person bound to sue for it. Gradually, 
the mandate become irrevocable from the moment when the 


nandatory gave notice of it to the creditor. At last-ncourse of time 
(1892) I. L. R. 16 Bem. 441, 
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[40%] the assignee was allowed by the praetor to sue in his. own name 
and it became unnecessary to obtain a mandate from the assignor 
for the purpose of bringing an action against the debtor. Notice ‘to 
the .debtor was not required to render the assignment valid, but. a 
debtor who without notice of the assignment paid the debt to the 
original creditor was protected against any subsequent claim by’: the 
aegea, * Not merely debts but other rights of action also could be 
sold. “ Whether the action was.in rem (for the recovery of property) 
or in personam (for the enforcement of an obligation) was immaterial.; 
if it were in personam, the obligation might be absolute, conditional, or 
subject to a time limitation, and its source, whether contract or private 
delict, was, speaking generally, a matter of indifference, but the obliga- 
tion must not be based on purely personal grounds, as in such ` ‘cases 
as an actio injuriarum or a querela inofficiosi testamenti.” Moyle’s 
contracts of sale in the Civil Law, pp. 36 and 37. 


The history of the English law on the subject of assignment 
of contracts shows a nearly similar course of development. -“ By 
the rule of common law chosesin action under which class are in- - 


eluded rights arising. froma contract’ and rights of action for: ° 


breach of contract are not assignable by act of: the parties ; and it 
is not competent for parties, though contracting in express terms 
with ‘assigns ‘todispense with the rule and render the rights of 
action assignable at law,” Leake on Contracts, 3rd Ed., p. 996. 
This rule is explained by Sir Frederick Pollock (Principles of Con- 
tract, 3rd Ed., p. 206) to be a logical consequence of the archaic 
view of acontract as creating a strictly personal obligation between 
the creditor and the debtor. In Equity, howevery, a chose in action 
could be assigned and the assignor could be compelled to allow his 
name tobe used by the assignee in proceedings at law to realise 
the chose in action.! Tothis rule which required the use: of the 
assignor’s name by the assignee in an action against: the debtor, 
several exceptions were created, some by custom and some by statute. 


It is cow provided by the Supreme Court of Judicature Act 
of 1873, S. 25, Cl. J, that “any absolute assignment, by writing 
under the hand of the assignor (not purporting to be by way of 


*See Sohm’s, Institutes of Roman law, pp. 332 to 8385, Hunter’s Roman law, 
2nd Ed., pp. 627 and 628. 


+ Crouch v. Credit Foncier-of England, L, R, 8 Q. B, 380 
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[405] charge only) of any debt or other legal chose iraction of which 
express notice in writing shall have been given | to the debtor... 
trustee, or other person from whom the assingor would have been 
entitled to receive or claim such debt or chose in Action, shall be 
and be deemed to have been effectualin’ law (subject to all equities 
which would have been entitled to priority over the right of the 
assignee if this Act had not been passed) to pass and transfer the 
legal right to such debt or chose in action from tne date of such 
notice, and all legal and other remedies for the same, ° without the 
concurrence of the assignor.” The phrase ‘choss: in action ’ is 
defined by Wharton as a thing of which a matt has not the 
possession or actual enjoyment but has a right to demand by action 
or other proceedings. It includes, as. pointed out ty Leake, rights 
arising from a contract and rights of action for breach of contract. 
Prima facie therefore all, rights arising from contact can now be 
assigned without the consent of the other contracting: party. Assign- 
ability would appear to be the rule and non-assighaklity the excep- 
tion. The contrary view which seems to have keen adopted by 
Mr. Justice Farran in the Judgment under discussion ‘does not appear 


` to be justified by the authorities. With regard to debts, it has long 


been the established rule that a creditor can assign a debt without 
the consent of the debtor. Contractual obligations annexed to ownershp , 
or interests in property stand on a somewhat peculiar ‘ootin,g but even 
here the rights corresponding to such obligations are;ordinarily cap- 
able of assignment, (see Pollock on Contracts, 5th Ed! p . 224 ; Smith’s 
Leading Cases, 9th Ed., Vol. I, p. 66 et seq.) In India. inder the Trans- 
fer of Property Act (Ss. 108 and 109) the rights of lessors and lessees 
ordinarily pass to their assigns. The inquiry to which this article is 
intended to be confined, is, how far rights arising fron contracts of 
other descriptions than those just mentioned can berassigned. Ap- 
parently contradictory passages are to be found ia! text-books in ` 
connection with this topic; but on closer examinaticl they will be 
found to-be capable of being satisfactorily reconciled. In Pollock on 
Contracts, (5th Ed., p. 187) the law upon the. subject is enunciated in 
a series of rules qualified by explanations and excepticns. The second 
rule lays down that, “ The creditor cannot demand, ner can the debtor 
require him to accept, performance from any third erson ; but the 
Jebtor may perform the duty by an agent.” The fourth rule declares 
iat, [406] “ Persons other than the creditor may becime entitled by 
igment to stand in the creditor’s place and exercise his rights under 
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the contract.” The second rule is merely intended to lay down 
the proposition that a party to a contract cannot get rid of his 
liability by assignment. What Sir Frederick Pollock means when 
he says that the debtor cannot require the the creditor to accept 
performance from any third person will be apparent from hit 
explanation that the debtor may perfrom the duty by an agent, 
except when the contract ie of a strictly personal nature and from 
his remarks at p. 453, where he summarises the law of assignments. 
“ Generaly. speaking, the liability on a contract cannot be trans- 
ferred so as to discharge the person or estate of the original con- 
tractor, unless the creditor agrees to accept the liability of another pert- 
son instead of thefirst. The benefit of a contract can generally be trans- 
ferred without the party’s consent, yot not so as to put the assignee in 
any better position than his agsignor.” The fact that a contracting party 
cannot free himself from liability by assignment is no ground for refusing 
to allow him to part with his rights under the contract. Even where 
the rights are coupled with liabilities, there would be neither hardship 
nor incovenience in recognising a transfer of such rights so long as the 
liability of the assignor to the other contracting party remains un- 
affected. The fallacy, if I may venture to say so, of the argument of 
Mr. Justice Farran consists in his supposition that an assignment of a 
contractual right involves the discharge of the assignor from liability. 
It must be carefully understood here, - that- the continuance of the 
assignor’s liability would not preclude the assignee from calling upon 
the other contracting party to accept performance from himself, except 
where the contract is of a personal nature. Ii is no doubt true that 
the creditor cannot demand performance from the debtor's assignee. 
This is so, because of the principle embodied in Pollock’s third rule fp. 
188) that a third person cannot become entitled by a contract between 
two parties to demand the performance of any duty under tlre contract. 
` But it does not follow that because the creditor is unable to call upon 
the debtor’s assignee for parformance, the latter should be equally un- 
able to call upon the creditor to accept performance. Except in the case 
of contracts of a personal nature, a debtor can employ an agent to 
[407] perform the contract. What difference does it make to the 
creditor, whether the person actually performing the contract is the 
agent of the assignee of the debtor, so long as his hold upon the debtor 
for the due performance of the contract subsists? The tendency of 
modern English cases is in support of the view expressed above. I 


Crosbie v. Tooke,’ the assignee of an agreement for a farming lease Ww 
1. (1833) I. M. & K. 431. s.e 39 BR 755. ' i 
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held entitled to specific performance in his own right against the land- 
lord, though the assignor had become insolvent. It vas held by Lord 
Brougham, L. C. that the circumstances of the case Gid not show, that 
the contract was of a personal. nature and that the ci:cumstances that 
the party who oirginally contracted had assigned his terest could not 
be taken into consideration. provided the assignee was £ person in solvent 
cireurastances, and able to enter into the covenants in the proposed 
lease, and thatthe insolvency of the assignor could not be set up 
with eftect for the purpose of releasing the defendant from the specific 
performance of his agreement. In Brice v. Banniste-|, the defendant 
ordered ono Gough to build a ship -for him and agreed to pay the 
price in instalments on completion of dffferent stages of the building, 
Gough was unable to carry out the work wi-hout the defen-- 
dant’s assistance, and during the progress ofthe biilding, obtained 
advances from the defendant in excess of the amaint due for. the 
instalments which had accrued. Before the completion of the vessel 
Gough assigned to the plaintiff the sum of 100£ out of the money which 
would become due to him at a following stage. Notice of this assign- 
ment was given to the defendant, but Gough being urable to finish the 
vessel without further assistance, the defendant again advanced money 
to him so as to exhaust the contract price. The plainttf sued the defen- 
dant for the 100£ which had been assigned to him, =nd the defendant 
pleaded, iter al:a, that he paid the money to Gouga not in payment 
of the price, or under the contract, but that the advances were neces- 
sary to secure the completion of the ship, and that ad equity therefore 
arose in favor of the defendant to which the assigncnent was subject. 
The plaintiff's claim was decreed, and it was heH by the Court of 
Appeal that the equity must arise from circumstances existing before 
notice of the assignment, that the advances were in Lo way sanctioned 
by the contract, and that the contract could now ‘be modified by 
the parties to the prejudice of the aenienes subsequer tly to the assign- 
ment. i 


[408] In the Beh Waggon Co. v. Lea,? the plaintiffs, a Waggon 
company, by an agreement in writing, let to the defendant a number of 
railway .waggons for a term of years at an annual rert, the agreement 
providing that the plaintiffs, their executors, or admřjistrators should 
during the term keep the waggons in repair. Pending -the agreement an 
order was made for the winding up of the plaintiff ccmpany under the 
vupervision of the court in pursvance of a resolution previously passed 


1. (1878) 3 Q. B. D. 869, 2. (1880) 5 Q. È. D. 149. 
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by the company and liquidators were appointed who joined the com- 
pany in assigng the benefit of the contract to another company upon the 
terms that such company perform the stipulation by the assignors 
. contained in the orginal contract, The assignees took over the repairing 
stations of the plaintiffs and the staff of workmen employed by 
them and were always ready and willing to execute all necessary 
repairs to the waggons. It was held by Cockburn, C. J., that the 
defendant had no defence to an action for rent, upon the ground that 
the plaintiffs had incapacitated themselves, from performing their con- 
tract, for the repair of the waggons by the company to whom the 
contract was assigned was a sufficient performance by the piaintiffts 
of their agreement to repair. The decision i in Robson v. Drummoad,1 
| was explained as resting on the principle, that where a person 
cantracts with another to do work or perform service, and it can be 
inferred that the person employed has- been employed with 
reference to his individual skill, competency or other personal qualifi- 
cation, the inability or unwillingness of the party so employed to exe- 
cute the work or perform the service is a sufficient answer to any de- 
mand by a stranger to the original contract of the performance of it by 
the other party, and entitles thelatter to treat the contract as at an end, 

notwithstanding that the person tendered to take the place of the con- 
tracting party may be equally well qualified to do the service. Johnson 
v. Raylton 2 was decided upon the ground that on the sale of goods by 
a manufacturer of such goods who is not otherwise a dealer in them, 

there is, in the absence of any usage in the particular trade, or as 
regards the particular goods to supply goods of other makers, an im- 


plied contract that the goods shall be those of the manufacturer’ sown 
make, 


Subject therefore to an exception in cases where personal 
considerations “are of the foundation of the contract, the rule may 
[409] be stated to be that all rights arising from contract can under 
the English law be assigned. 


In India there is no provision in the Contract Act dealing with 
assignments. But S. 40 may be taken as indicating the principles to 
be applied in determining what classes of contracts are assignable. It 
provides that the promisor or his representatives may employ a compet- 
ent person to perform any contract, unless it appears from the nature 
of the case that it was the intention of the parties to the contract that 

: = ty 
= ee T 
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any promise contained in it should be performed by she promisor him- 
sef, Wherever a vicarious performance of a contr_ct is permissible, 
an assignee can call upon the promisor to accept per ormance. Whether 
a contractual right is, or is not coupled with a lisbility, if can, as 
under the English law, be assigned subject to the ex-eption mentioned. 
Where, however, the right is coupled with a liabilay, the assignor’s 
liability will not cease by reason of the assignment =< nor is the other 
party to the contract entitled to demand from the as:ignee performance 
of the duties attached to the rights: of the assigror. This view is 
strengthened by the provisions of 8.6 of the Transfer of Property 
Act which lays down that property of any kind may be transferred 
except as otherwise provided by that Act, or by an~ other law for the 
time being in force. It might seem at the first blush that the word 
property could not be intended to include mere r:shts in personam. 
That the word property is used in an extended serse so as to include 
rights in personam also will appear from the excepions in S. 6, from 
the fact that actionable claims are undeniably witHEn the scope of the 
section and from the language of the fifth clause of & 8 which express- 
ly speaks of debt and other actionable claims as property. It may 
perhaps be well to explain that the pharse actionab-e clain covers not 
merely a claim in respect of which a right of action has accrued but 
any claim which may be the subject of relief by a Civil Court. A 
debt, for instance, can be assigned before it becomes due and is within 
the definition of an actionable claim. The concluson then at which 
we arrive by an examination of the Indian law 3 the same as that 
forced upon us by an examination of the English acthorities. 


P. S. EIVASWAMI ATYAR, 
[410] AGREEMENTS CONTROLLING RIGHTS OF THE 
ADOPTED SON. 


Prior to the publication of the decision of the Privy Council in 
Bhasba Rabidat Singh v. Indar Kunwar,! it was regarded here as having 
been authoritatively settled that arrangements or agreements between 
the adopting parent and the natural guardian of the boy tio be adopted 
restricting his rights, otherwise existing under the Hindu law, may be 
valid or at all events not void in law, but only voidadle at the instance 
of the adopted son and certainly cepable of being raffied by him when 
he became of age. For this proposition we have ro less than the 
l 1. (1888) I L R 16 C, 556 
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authority of the decision of the Privy Council in Ramasami Aiyan v. 
| Venkataramaiyan + where their lordships dissented from the view .of the 
High Court that ths agreement entered into by the natural father at 
the time of the adoption on behalf of the adopted son was void in law 
in so far as it relinquished any part of the property which had been his 
adoptive father’s. Their lordships observed that the question, how far 
the natural father can by.agreement before the adoption renounce all or 
part of his son’s rights, so as to bind that son when he becomes of age 
is not altogether unattended with difficulty, although the Bombay 
High Court decided (Adhibat v.-Cursandas Nathu,*} that the 
agreement, on the part of the father that his son’s interest shall be 
postponed to the life interest of the widow is valid and binding ; they, 
however, held that it was enough for them to decide in the case that 
the agreement of the natural father was not void but was at the 
least capable of ratification, when the adopted son came of age. 


But in the case in I. L. R., 16 C, 556, where their lordships 
had to consider ths efficacy of the condition agreed upon between the 
widow and the natural father of the adopted son to the effect that 
the widow should retain the whole estate during her life, 
their lordships are reported to have said that it was difficult 
to understand how a declaration by the natural father or an agree- 
ment made by him could prejudice or affect the rights of his son, 
which could only arise when his parental authority and control 
determined. If ths passage to the said effect made use of in the 
judgment be taken as their lordships’ decision on the point, one 
[411] must regard the proposition’ of law enunciated by their lordships 
to be that all agreements retsricting or in any way modifying the 
rights of adopted sans entered into on their behalf by their guar- 
dians ‘are absolutely void-in law. Their lordship decision ought, 
however, to be taken with the facts of the case before them. The 
widow made the adoption in the usual from and executed a document 
where no conditions whatever were inserted or referred to. Some 
months afterwerds the widow executed what was called a second deed 
of adoption by which she purported to revoke the former deed on the 
allegation that it ought fo have contained a provision postpon,ng the 
interest of the adopted son until her death. 


In these circumstances their lordships remarked that the 
rights of the adopted son which could only arise after the parental 


1. (1879)I LR 2M9 2( )11BHCRI19 
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control and authority of the natural father determined could not be 
affected by any agreement or declaration made by him. All that 
their lordships had to decide in the case was’ whether the ‘adoption 
in dispute was made from fraudulent and corrupt motives, and they 
decided that the adoption was good and valid ard tbe grounds of 
the decision were that the ceremonies were unimpeached, the deed 
(first) of adoption was open to no. objection, the ‘second deed was 
admittedly inoperative and no conditions were therfore attached to 
the adoption. 


It seems that their lordships decided the case:raving regard to. 


the rule of law that a condition to be subsequently performed which is 
repugnant to the estate granted as recognised by th= law is to be 
deemed void. 


Questions of the kind arose during the tims when the ‘High 
Courts were guided by the opinions of the Sastries ot pandits engaged, 
to expound the principles of the Hindu lav. The Sastries 
attached to the Bombay High Court generally thought that all limita- 
tions annexed to adoption by which the adopted sor would be deprived 


of the usual advantages of his position could not Se enforced ; see: 


Digest of the Hindu law by West and Bubar, 3rd Ed, 1104. 
The learned authors of that work construe the decison in I. L. R, 2 
M, 91, as not authoritatively setting aside the Sastries’ opinion, for 
they say that what requires ratification admits of resudiation, so that if 
ratification be necessary, the [412] soncannot be preudiced by transac- 
tions of the kind, (p. 1105), and after a review of several authorities 
on the point came to the conclusion that the dictum of Sir Charles 
Turner, in Lakshman Rau v. Lakshmi Ammal, l tothe effect thatthe 
adopted son cannot be bound by the assent of his natural father to terms 
' imposed as acondition of the adoption and that like other agreements 
made on behalfof minors for other than necessary Durposes it would 
be with the-minor when he came of age to conséat to or repudiate 
them—was the effect of the decision of the Privy Council in I. L. R. 
2M, 91. ) 


Under the Roman law there were transactions which did not 
admit of a condition or term annexed to the generation of a 
proposed legal relation (Mayne’s Ancient Law, a. 206). Marriage 
and adoption are of the kind. The act, if -egally’ completed, 
becomes invested with all the legal consequences’ unfettered by the 








1 (1881) I. L. R. £ M. 160, 
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volition of the parties. Restrictions on the rightsof an adopted son 
are considered as illegal by Mr. Mayne, being contrary to the Hindu 
law. (See S. 180). 


The case-law on the subject will show that the tendency of the 
judicial mind is fo observe a distinction between agreements that 
. abrogate the provisions of the Hindu law or suspend or postpone the 
immediate effect of the act of adoption and those that merely affect 
the property (or its enjoyment for a time) that devolves on the adopted 
son by virtue of the adoption. Cases are of frequent occurrence where 
Hindu widows endowed with an authority to make an adoption devise 
means to prevent, for a time, the severance of their interest in, or enjoy- 
ment of, their husbands’ property on their making the adoption. These 
arrangements, I apprehend, are not ab initio void, but their reasonable- 
ness or otherwise may form the subject of judicial adjudication just as 
any other arrangement entered into on behalf of a minor. Of course 
an agreement by the adopted son himself when of full age waiving or 
modifying his rights in favor of the widow is perfectly valid. 


A distinction is to be observed between the widow adopting 
under a general authority and one adopting under terms defined 
by the deceased husband. In the latter case it is difficult - to 
understand why the terms and conditions imposed by the husband 
should not be enforeed when they do not affect the status of the 
[413] adopted son but relate to the property which the deceased hus- 
band could dispose of in the manner he hked. 


Although the Madras High Court expressed a doubt in I. L. R, 4 
M, p. 160 as to whether the consent of the natural father of the boy 
to be adopted could give validity to the conditions imposed, so as to 
render them indisputable by the minor afterwards, we find that 
in later cases effect was given to dispositions of property made by 
the adopting parent when the adoption was made subject to 
those dispositions. In Narayanasam v. Ramasam! the testator devised 
a piece of land to his wife absolutely by will and on the following day 
he adopted a son, the plaintiff in the suit. It was contended on his 
behalf that, apart from the theory that his adoption was a conditional 
one, he was entitled to the property of the adoptive father, notwith- 
standing the latter’s will executed alter the adoption. The court found 
that the adoption was made subject to the dispositions contained in the 
will which the plaintitf’s father knew and to which he gave his con- 
sent at the time of the adoption and refused to set aside the provisions 

1. (1890) I. L. R14 M, 172. 
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in the will. Lakshmi v. Subramanyal (decided after the Privy Council 
decision ‘in I. L. R. 16°C. 556) was referred tci In this. case 
Shephard J. raised the questions viz., whether the parties to an adop- 
tion, that is the parents on thé one side and on tne other, can by 
contract between themselues settle the terms on which the adopted 
child shall enter the family of the adopting perent, and further 
whether such a contract can be effectively carried out by a will execu- 
ted by the adopting. parent. Distinguishing the case. before him from 
that in I. L. R, 4 M, 160, his lordship observed that, as the adopting 
parent who was- a full owner might before the adoption have disposed 
of the property in part or wholly, there is no reasom. why he should 
not, when making the adoption, stipulate with she other party to the 
adoption that a certain portion of his property should be set apart for 
his wife and to that extent taken out of.the list of pre-perty in which his 
intended son should have the full right of a co-parcener. The effect of 
the decision was that both the questions formulatec’ by Shepahrd J. 
were answered in thr affirmative. Shephard J.-went further and 
said that to object to the agreement (on the faSh of which the ~ 
adoption was made) is tantamount to objecting %o the adoption, 
and the adoption and the disposition of his property by the father 
- [444] being part of one transaction the son never acquired any interest 
in the property disposed of and therefore no questi-n can arise as to 
his guardian’s competency to deal. with it, I. L. R, -2 M, (at p. 494). 
A fortiori when the husband in his will authorising his wife to 
adopt, makes a provision to the effect that she shall have enjoyment 
of his property fora time or till her death and when the natural 
father of the boy to be adopted assents to suck’ an ‘arrangement 
at or before the adoption, there is no reason why affect should not 
be given to such an arrangement. l i 


COCONADA, i - K. PERRAJU. 


— 





NOTES OF INDIAN CASES.. 
Ram Sukh Das v. Tota Ram, I. L. R. 14 A, 389. Therule with | 
- regard to the set-off of cross decrees does not appear tc be so stringent as 
that with reference to a claim of-set of in an action. _f A sues B and CQ 
for money then B cannot claim to set-off a debt due œ him alone by A, 
\ Illustration (g) to S. 111. But Mr. Justice Mahmood rolds and we think 





rightly that if A had a decree against B and C for money and B had a 
imilar one against A, the two decrees'may be set-off if produced to the ` 
a S 


1. (1889) I. L. R, 12 M. 490. - 
52 l 
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same court for execution. In fact we would be inclined to place a simi- 
lar construction on S. 111 but for the illustration. The decree-holder 
might enforce the decree against either judgment-debtor and is bound 
to accept payment from either. It is therefore competent to any one- 
of several judgment-debtors to set-off a cross decree standing in his fa- 
your alone, Mitchell v. Oldfield,1 2 Rev. Rep., 342. And it makes no 
difference which of the decrees or if both of them are against several 
joint judgment-debtors. But if there are joint decree-holders as neither 
is entitled te receive the whole money and their shares in the decree 
are unascertained, the judgment-debtor may not set-off a decree which 
he holds against one or some of them only, Murlidhar v. Parsotam 
Das, 2 

Queen Empress v. Bashir Khan, I. L. R,14 A, 346. When a 
criminal case is transferred from one court to another the evidence must 
be taken de novo. See Weir, p. 974. Where the court is the same but 
there is a change in the presiding judge—the Code of Criminal Proce- 
dure does not necessitate a re-examination of the witnesses. The same 
construction has besn placed on S. 191 of the Civil Procedure Code, Na- 
ranbhat Vrabhukandas v. Naroshankar Chandrohankar. 2 [448]. 
Consent of parties would underthe Code of Civil Procedure enable 
the court to decide upon the evidence recorded but such consent 
would not cure the illegality in a criminal proceeding. Even with re- 
gard to the same court in a civil proceeding, it has been held by the 
Allahabad High Court that the evidence recorded by the predecessor 
of the judge deciding the case should be formally put in if it is desired 
to make use of it and when such a course is not adopted the judgment 
and decree are nullities, Jagram Das v. Narain Lal. + It appears 
doubtful whether this decision is good law in the face of the language 
of S. 191. 

Bandhu Bhagat v, Shah Muhammad Taqi, I. L. R, 14 A, 350. 
We are unable to agree with Mohmood J., in this case. If a decree for 
redemption omits to state that the suit shall stand dismissed on failure 
of the plaintiff to pay within a specified time, it is held by the learned 
. judge that the decree-holder may pay the money after the date men- 
tioned in the decree and recover the property within the period allowed 
by the law of limitation. It appears to us that this is not a question un- 
der the law of limitation. The plaintiff is entitled to recover the pro- 
perty on the performance of a condition which is payment on a certain 
date. If the decree-holder fails to comply with the condition he is not 


1. (1791)2 R. R.3842. . 3. (1867) 4B. H.C. R. A.C. 98, 
2. (1878) I. D. R. 2 A.91. 4 (1885) I. D. R, 7 A. 887, 
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entitled to be putin possession unless the time is enlarged under the last 
clause of 5. 93 or by review. The court executing tLe decree has no 
business to contravene the direction contained in the decree. 

Gauri Datt v. Shankar Lal, I. L. R., 14 A, 385€. A decree-holder 
was included in an insolvent’s schedule and a receives was appointed. 
Straight J. holds that the decree-holder cannot execu 3 his decree. It 
is to be regretted that the language of the Code is not clear. There can 
be no doubt where by the inclusion in the schedule b~ the order under 
S. 3592. a debt has the force ofa decree, it cannot be ezforced separately 
and that the only mode provided for its realization is that specified in 
the Insolvency Chapter. But the case which Straight J . had before him 
presents a little more difficulty. The language used by Brodhurst and 
Tyrrell JJ. In Abdul Rahman v. Behari Purit is an apparent conflict 
with Straight J’s decision though it was not necessary for that case. 
The decision In In the matter of Badal Singh v. Birc2* had nothing to 
do with the present question, for there no receiver haz been appointed. 
The appointment of the receiver vests the property cf the insolvent in 
him, and his discharge entitles him to freedom from urrest in respect of 
scheduled debts. There is nothing to-prevent a decree being executed 
against an insolvent by arrest where it is not included in the scheduled 
debts, Panna Lall v. Kanhavy Dall, and Haro Prie Dabia v. Shama 
Charan “Sen. 4 [446} Where a decree is included =n the scheduled 
debts and a receiver is appointed, we think that as the insolvent has 
` been discharged and the property vests in the receiver. the object of the 
law, is that such a decree debt should only be recov=red in the mode 
prescribed in the Insolvency Chapter of the Code. 


Pokhar Singh v. Gopal Singh, I. L. R., 14. A, 361. The courts 
have been perplexed by the question whether an appeal lies from an 
order dismissing a suit or appeal for default. Does + fall within the 
definition of a decree in S. 2 “ the formal expression >f an adjudication 
upon any right claimed or defence set up, which desides the suit or 
appeal’? A decision under S. 158 of the suit, for nor-production of the 
evidence or the failure to do any act for the progrese of the suit, for 
which time had been given, is regarded as a decree. An order reject- 
ing a plaint or an appeal is a decree. It seems therfore that the dis- 
missal of a suit or appeal for default, which puts an 3nd to the suit or 
appeal may also be regarded as a decree. But the real question which 
has been often overlooked by the courts is what is the jurisdiction of 





l 7 
1. (1887) I. L. R. [0 A. at 1971. 8. (1888) I. Z. R. 16 C. 85. 
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the Appellate Court in an appeal against a dismissal for default. The 
court shall dismiss for default unless in.a suit, the defendant admits 
the liability. The Appellate Court which exercises the powers of the 
original court cannot set aside the order of dismissal. The first court 
had no alternative but to dismiss the. suit. There being no exercise of 
discretion which can be called in question, the Appellate Court is bound 
to confirm the order on the simple ground that the lower court was 

legally bound to pass it. Where the first court dismissed the suit in 

the teeth of the defendant’s admission of liability or perversely ignored 

the presence of the plaintiff, the Appellate Court in an appeal from the 
order of dismissal, will set aside the dismissal for default. In other 
cases, the default of the plaintiff or appellant which compels the lower 

court to dismiss the suit or,appeal, ought to govern the decision in 
appeal from the order of dismissal. If a party desires that the reasons 
for the absence should be considered, the procedure to be adopted is an 
application for restoration and, ifan adverse order is passed thereon, 

the Appellate Court may be invited tò consider whether there was suffi- 

cient excuse for the absence, in an’ appeal from that order. The point 

of the matter is, not that there Is no appeal against a dismissal for 

default, but that tha Appellate Court cannot excuse a default which the 
first court could not. 


4 


Duli Singh v. Sundar Singh, I L. R, 14 A, 377. The decision 
in this case must be regarded as over-ruled by the dictum of the Privy 
- Councilin Behari Lal v. Madho Lal Ahir Gayawal, 1 417] noticed at 
p. 310 ante that a Hindu widow may resign her life estate so as to 
advance the right of succession. of..the presumptive reversioner, even 

though nearer reversioners may come into existence before herdeath. 


Thandavan v. Valliamma, I. -L. R.15 M. 336. The construc- 
tion put upon S.: 49 of the Registration Act by Subramania Ayiar and 
) Best, JJ. in this case that where a document affects both movable and, 
immovable properties, but the part affecting movable properties is sepa- 
. rable and divisible from that affecting immovable properties, the docu- 
` ment is not void sa far as it purports to affect the movable properties in 
question will , we think, commend itself to the profession, but it seems 
difficult to accept Mr. Jusizce Subramama Atyar’s explanation of the 
‘decision in Lakshmamma v. Kameswara. 2 We think also that the 
nature of the particular document in question’did not probably receive 
adequate consideration at the hands of the learned judges in the case 


1. (1891) I: È. R. 19 O. 286, 2, (1889) I. L, R, 18 M. 281, 
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under notice. The document in question was one & partition both in 
Lakshmamma v. Kameswara' and in the present case. We do not think 
that Saubramania Atyar J. was right in distinguishing the former case on 
the ground that the partition was grounded on a gift which was void for 
want of registration, and if it was so, it would still probably be immaterial 
as a gift of movable properties does not require Yegistration and the 
instrument would therefore be valid in so far as it affected movable pro- 
perties. Best J. seems rather to consider Lakshmamme v. Kameswarat to 
be wrong law ; we do not think that this can be said tcbe'so. A partition 
document dealing with both movables and immovasles is very often 
indivisible. One of the parties probably gets more o the movables and 
less of the immovables than another unless there is zeason to think it 
is not so. We think a partition document ought ordizarily to be consi- 
dered to be indivisible. The décision in the case under notice may be 
right, for we see from the document that the movables are divided equ- 
allyamongst the parties as also apparently the immova3les; but we should 
note that it is not the division of the immovables vas equal and the 
parties were not entitled to equal shares, two of them being sons and 
the third the widow of the deceased owner. It is not therefore clear 
that the portion of the document dealing with the movables can be 
treated as distinct from the portion dealing with the immovables. 


Sultan Moideen v. Savalayammal, I. L. R.15 M. 343. Muthu- 
sami Ayar and Best J J. held in this case that where one of two joint 
decree-holders receives payment of a portion of the cecres amount and 
certifies the fact to the court, the proper course to ‘Dursue, when the 
other decree-holder applies for execution denying thespayment and ‘its 
validity, is to [448] direct an inquiry as to the amouat of the decree to 
which each of the decree-holders is entitled and to alow the judgment- 
debtor credit for the amount paid in case it does not ssceed the share of 
the judgment-creditor who has received payment, ard order execution 
to issue for the balance. The authority relied on by zhe learned judges, 
Tarruck Chunder Bhuttdcharjee v. Divendro Nath Seal 2 is no doubt 
in favor of their view, but there are several decisi~ns the other way, 
Poorno Chunder Mookerjee v. Shareda Churan Rcy, 8 Balkishoon v. 
Mahommed Tazam Allee,t Thakoor Doss Singh v. Luchmeeput Doogur,5 
Banarsi Das v. Maharani Kuar, 6 and other case. None of these 
is noticed by the learned judges, nor is it easy to s-e from their judg- 
1. (1889) I. L. R. 13 M. 281. 4. (1-72) 4 N. W. P. 90. 


2. (1883) I. L. R.9. 0. 881. * 5, (1-67)7 W. R. 10, 
$8. (1869) 3 B. L. R. App, 21 s. c. 11 W. R. 241. 6. (1382) I. L. R. 6 A. 27, 


q 
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ment how their view is to be reconciled with the declared object of the 
legislature in S. 231, Civil Procedure Code. The object of the legisla- 
` ture appears to us to exclude all inquiries between joint decree-holders 
as to their respective rights in the decree, and if all do not join in 
applying for execution, it is open to any one of the decree-holders 
to enforce his own rights by applying for execution of the whole 
decree after giving security for the shares of the other. We think 
it is not easy to hold that -a dispute between co-decree-holders 
as to their respective rights under the decree comes within the 
scope of §. 244. and the decisions have generally been to the effect 
that no appeal lies as between co-decreeholders. See the cases on the 
point collected by O'Keanealy in his notes to S. 244, Code of Civil 
l Procedure. . 


Kelu v. Yikrisha, I. L. R. 15 M.°345. We think the learned 
judges (Muthusami Aiyar and Parker JJ.) in holding that when two 
decress are passed by the same court one on its small cause side and 
the other on the regular side, the court should be regarded as one and 
the same under S. 295, Civil Procedure Code, must have failed to 
notice S. 33 of the Provincial Small Cause Courts Act. Under the old 
Small Cause Court Act, there was a conflict of decisions on the matter, 
the Allahabad High Court holding in the Himalaya Bank v. Hurst, 1 
that the court cannot be considered to be the same, and the Bombay 
Court in Malahari v. Narso Krishna? holding the contrary view. But 
at present the question has been set atrest by S. 33 of Act IX of 
1887 which enacts that a court invested with small cause jurisdiction 
with respect to the exercise of that jurisdiction and the same court with 
respect to the exercise of its original jurisdiction shall for the purposes 
of the Civil Procedure Code be deemed to be two different courts. 


_ NOTES OF ENGLISH CASES. 


[419] Zn re Eddystone Marine Insurance Company. Ez parte 
Western Insurance Company, 1892, 11 Ch. 423. A Company, 
which had insured a ship, re-insured part of their risk with another 
Company. The*re-insurance policy contained the following terms: 
“subject to the same terms and conditions as the original policy, -and 
to pay as may be paid thereon.” Held by Stirling, J. that actual 
payment to the assured is not necessary to entitle the original 





1. I.L. BR, 8. A2710 2. I. DL. R. 9. B. 174. 
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Insurance Company to recover from the Re- insurance Company. It 
is enough if an actual liability to pay has-been incurred by the insured 
ship having sustained some damage insured against. 


Flegg v. Prentis, 1892, 11 Ch. 428. The ee has no power to 
declare a charge upon a judgment-debtor’s reversionary interest in 
personal property, of which the qudementsctedte: has got himself 
appointed receiver. 


Quere: Whether the property could be reached by a writ of 
sequestration. 


London and North Western Railway Co. v. Evans, 1892, 
II Ch. 432. The grant of liberty: by a private Act of Parliament 
‘to maintain a canal in, over, and through the’ land of another is 
‘equivalent to a mere right to make and maintain the canal as a water- 
way and does not include a grant-of the surface land. A grant of such 
a right does not carry with it, asa necessary incident: a right of support 
so as to prevent the land-owners from ie their | subjacent mines. 


Baring v. Abingdon, 1892, IT Ch. 374. Held by the Court of 
Appeal, affirming the judgment of Stirling J. that she general words 
“with all ways, waters, PE EPA R commons, and all: other 
rights and appurtenances” in a conveyance of land do nob imply the 
existence of some antecedent right of common or,z2onvey any such 
right de novo where none existed before; the ‘facte that a right of 
common appertained to a larger tract.of land of which that conveyed 
is but a small portion, that the grantee attempted ta obtain the part 
from the tenant of the larger tract, and the latter weat’ out in order to 
allow the grantee to come in are not in themselves sufficient to prove 
an intention on the part of the landlord to create a novo a right of 
` common for the part conveyed. 


In re King and Co.’s Trademark, 1892, II CE. 462. Held by 
the Court of Appeal, confirming the judgment of Rekemich J. that where 
the. High Court in England has jurisdiction over the person or the thing, 
and there is no Statute or Rule of Court regulating themanner in which 
[420] notice is to be given toa party interested, tha'sufficiency of the 
notice is to be judged only by the right of natural: justice. ‘In such 
cases the question of the validity of notice is one of procedure, not 
f jurisdiction. This is the rule applicable. to appzications to rectify 
e Register of trademarks in England where the person owning the 
demark is resident in Ireland.. The rule would ke different where 






m 
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service of the process of the court is necessary for the jurisdiction of 
the court, in which ‘case the absence of such service would be fatal ’ 
where a person who is interested in any proceeding appears on notice 
to oppose the proceeding, the court has inherent jurisdiction to grant 
him costs, although he may not be formally a party to the proceeding. 


Merry weathar v. Moore, 1892, II Ch. 518. On account of the 
confidence existing between an employer and his clerk, there is an 
implied contract that the clerk shall not use except for the purpose 
of his service, fhe opportunities which that service gives him of 
gaining information. It is therefore wrong onthe part of a clerk to 
compile within a few days of his leaving his master’s service, for his 
own use and without the knowledge and consent of the master, a 
table of dimensions of various types of engines made by the master 
and to communicate information regarding them to anew master 
whose service he subsequently enters: 


The Queen v. Mc Kenzie, 1892, II Q. B. 519. Where thedefendant 
was summarily convicted under 8. 7 of the Conspiracy and Protection 
of Property Act, (88 & 89° Vie Ch. 86), 1875, the conviction stating 
that he wrongfully and without legal authority followed the informant 
in a disorderly manner, with two or more other persons in certain 
streets “ with a view to compel him to abstain from doing acts which 
he had a legal right to do,” held that these acts ought to have been 
specified in the conviction and that it must be quashed. | 


Per Bruce, J: If the conviction had followed the words of the 
Act, even though it did ‘not specify the particular act which the 
informant was ‘intended to be prevented from doing, it would be — 
sufficient in law. 

Ratcliffe v. Evans, 1892, II Q. B. 524. In anaction for words 
not actionable per se but constituting an untrue statement maliciously 
publilshed about the plaintiff’ s business which statement is intended 
or reasonably likely to produce, and in the ordinary course of things 
does produce, a general loss of business as distinct from the loss of 
particular known customers, evidence of such general loss of business 
is admissible and sufficient to support the action. 


Bawden v. London, Edinburgh, and Glasgow Assurance Com-’ 
pany, 1892, II Q. B, 534. The plaintiff effected ‘an insurance with 
the defendant Company through their agent against accidental injury.. 
By the terms of the policy he was to receive 500£ “ on the complete 
and irrecoverable loss of sight to both eyes” and 250£ “ on the comple 
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and irrecoverable loss of sight in one eye.” At the ime of signing the 
proposal for insurance the assured had lost the sight:of one eye, a fact 
known to the agent, but not communicated by him -o the principals. 
[421] The assured having met with an accident whizh resultcd in the ° 
“complete loss of sight in his other eye, held that it must be taken, first: 
that the assured had sustained a complete loss of sight to both eyes 
within the meaning of the policy, secondly, that the sznowledge of the 
defendant’s agent was, under the circumstances, the konwledge of the de- 
fendants and that they were liable on the policy for £500. 


MISCELLANEOUS. 


Professional misconduct in England. —According 0 the Law Journal 
there have been 111 applications in England during the past year to 
strike solicitors off the rolls. Of these, sixty-five were refused and 
forty-nine granted. Twenty unqualified persons were convinced of 
acting as solicitors during the same perlod.— Western: ‘Law Times. 


Professional success :—The present Lord Chief Justice of England 
once said, “ Some mea not fit for it attain success by luck; some men 
fit for it fail of it by chance ; but as a general, rough, practical rule, in 
the law as in every other intellectual profession, success is the test of 
merit”. i 


Devilling -—There is a popular impression that ‘devilling’ is 'COD- 
fined to legal business which a busy barrister happens to find himself 
unable to transact. It is a much more elaborate sysem than this idea 
gives itcredit for being. Itis in the quietude of the attie rather than 
in the publicity of the court that the ‘devil’ does his‘chief work. His 
appearances incourt are in the nature of luxuries. He is usually 
engaged inthe less pleasant task of preparing materials which his 
‘learned friend” will use in court. The busy junicrs economise their 
powers of endurance by employing, ‘devils’ to get cp their cases for 
them. The ‘opinions’ they write are those of their ‘devils, ° whose 

hand work they simply glance at, their only contributions to the advice. 
being their signatures which are added with readiness, however, only 
when the utmost confidence is placed in the ability oz“ the ` devils.’ The 
pleadings which bear their names are prepared in a Similar fashion, tbe 
only difference being that somewhat greater care is taken in supervising 
4Jocuments, the correctness of whichis so essential to, sucess in court. 


t the chancery bar the busy junior who is seen almost daily in court 
ee , z a 
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never draws a mortgage or a will; the whole of his conveyancing is 
done either by pupils or a ‘devil. The Queen’s Counsel’s ‘ devil? is 
somewhat different to the busy junior’s ‘devil.’ Heis usually an 
' older man who has not succeeded in obtaining a sufficiently substantial 
practice of his own. His duty consists of reading, marking, and 
_ inwardly digesting the briefs given to him by the Queen’s Counsel 
for that purpose, of extracting a concise account of the material 
facts, of looking up the authorities bearing upon the strictly legal 
aspects. of any case, and of making out a list of the ‘ authorities’ to 
which reference may usefully be made, and giving very briefly their 
[422] effect. At the Chancery bar the lot of the ‘devil’ is not an 
unhappy one. He earns considerably more than many men with 
practice of their own, especially if he assists one of the leaders of the 
bar. By virtue of a highly-honored rule of Lincoln’s Inn, a junior 
‘ devil’ receives half the fee paid to his ‘ chief’. In the temple a much 
simpler, but far less satisfactory, rule is in force: the ‘ devil ’ receives 
not a farthing for his trouble. He may prepare a statement of claim 
most laboriously, or conduct.a case most successfully—he is supposed 
to do it all for the unadulterated love of experience. There is a great 
number of young men at the bar who are positively anxious to give 
their services to busy barristers without expecting the slightest reward 
in the form of gold. They remember that several judges and numerous 
‘leaders ’ started their careers in the humble capacity of ‘ devils’.— Law 


Journal. 


Rule-making in the darki—In the course of his speech at the 19th 
Annual Meeting of the Incorporated Law Society of the United King- 
dom, the President, Mr. Richard Pennington, said,“ For some time 
past we have been struggling to induce the legislature to enact that no 
rules shall be made by a rule-making authority until certain ‘public 
bodies, including our society, have had-an opportunity of considering 
them. The practice of legislating by means cf rules is much to be 
deprecated, and the House of Commons, concious of the objections to 
which it is open, passed a bill in the year 1891, providing for the 
publication of rules in the London Gazette, and giving the public bodies 
specified, including the Incorporated Law Society, an opportunity ‘of 
making representations and suggestions to the rule-making authority, 
and requiring that authority to take the suggestions into consideration, 
-T think that the principle of the bill might usefully be extended, and 
that if suggestions or representations are madeand disregarded, so 
method should be providéd of cbtaining the views of Parliament on t 
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subject.” We have the same complaint to make in thes country and 
with greater reason. If the opinion of the profession bad been taken 
before the High Court of Madras promulgated, its rules en the enrolment 
of Vakils and the rules of practice on the Original Side, we are sure that 


the egregious blunders which they are admitted to con -ain would have 
been avoided. 


Deaf jurors :—At the old Bailey when a jury retarned a verdict 
of guilty of murder against a prisoner, the foreman explined that two of 
the members of the jury were stone-deaf and had not heard the evidence, 
but that it had been explained to them by the others. ` The judge dis- 
charged the jury, and ordered the case to be tried agaim Law Journal. 


The Code of Orimninal Procedure by Chintaman H. Sohoni :—1892. 
We have received a copy of this book from Messrs. Sthivasa Varada- 
chari & Co. the well-known booksellers of Madras.. 


We have no 
doubt it is a useful publication. 


All the decided case: of importance 
up to date are referred to under the appropriate heads The book also 
contains a collection of allied Acts which are of fr-quent reference 
to criminal lawyers, with occasional notes. That tks notes contain 
nothing original is not of any consequence to the basy practitioner. 
With some care, a better arrangement of the cases under the appro- 
priate section might have been made. But the antique type in the 
notes simplifiest he labour of reference. Although Mr. Justice Prinsep’ s 
book is better adapted for the needs of the student, œe do not think 
the practising lawyer will find Mr. Sohoni’s work A838 useful. The 
latter has also the advantage of a cheap price to recommend it. 
THE REPORT ON THE ADMINISTRATION OF CIVIL 
JUSTICE IN THE MADRAS PRESIDENZY FOR 
THE YEAR 1891. 


g : 

[423] The report submitted by the Madras Him Court on the 
Administration of Civil Justice in the Presidency for, the year 1891 
does not present many features of special interest. Ther is a small 
diminution in the number of suits tried by the most >ver-worked class 
of judicial officers—the District Munsifs. As a body there is no clasg 
of judges, who command in a higher degree the configence of the public 
than the Munsifs. An increasing proportion of them. is composed of 
‘raduates of the University both in Arts and in Lew, and alike in 

‘int of talent and judicial rectitude they compare favourably with the 
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Subordinate Judiciary of almost any other country. But we ought to 
repeat the remark we made last year, that in very many cases, the 
amount of work that a Munsif ‘has to get through is much iù excess of 


“what can fairly be done by a single individual. They are obliged to 


sit on the bench from 11 A.M. to 5 P.M., and to devote the whole of 
the morning and several hours of the night to the writing of judgments. 
For study or recreation, they have absolutely no time. Their only 
desire is to dispose of the cases which accumulate from day to day. 
The result is that however brilliant a person may be when he be- 
gins bis career as, a Munsif, he is absolutely unable to cope with 
the ever increasing legal literature of “the day, and by the time he 
is promoted to a higher office becomes an antiquated lawyer quite 
out of touch with the present state of the law, and no longer able 
tc -inspire confidence as a sound judge. We do not think it is 
possible for them generally to ‘deserve higher and more responsible 
judicial appointments unless they are allowed a certain amount of 
leisure for study and reflection. It is a great injustice to them 
[424] that they are converted into mere machines for turning out the 
largest number of judgments. “The Government must eitber make up 
its mind not to advance them to higher places in the judicial service or 
very largely increase their number, so as to enable them to do-their 
official work during the official working hours, and to find a good mar- 


gin of time to improve their stock of legal and general knowledge and to 


quality themselyes for higher work. We believe there can be no doubt 
as to which of the two alternatives should be adopted. We are also 
bound to draw prominent attention to the present injudicious and in- 
jurious practice of regulating promotions amongst these officers 
by the rule of sheer seniority. The High Court could not fail to 
notice that some Munsifs evince a much larger insight into 
human nature and far greater capacity for sifting evidence and 
arriving at correct conclusions of fact und law than others. There are 
strong reasons why the former class should not be kept behind their 
incompetent brethren, until the vigour of their youth is spent. We have 
been prompted to make the above observation not merely by consider- 
ations of justice to the class of District Munsifs, but also by a conviction 
that it is absolutely necessary to take early steps to improve the superior 
branches of the judicial service. There has been a very general 


feeling of late that the class of District Judges and Subordinate Judges 


are steadily deteriorating in’ capacity and we regret to have to add that 
several recent appointments to these offices have not tended to improv 
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the efficiency of the servico: Wehaveon a former occasion pointed 
out the necessity of largely recruiting the superior judicial service by 
appointments direct from the bar. We do not see why the British 
Government should not carry out on a larger sccle its policy in 
England of making the Bench the prize of honorableand distinguished 
career at the Bar. It will serve in great measure ‘to link together 
and to unite into one body the two classes of men or whose joint and 
harmonious action the administration of justice so largely depends. 


A noticeable feature in the report is the larg increase in the 
number of suits tried by village courts, the number for 1891 being 
58,185 as against 53,936 for 1890 and about the-same number for 
1889. The High Court give no reason for tha increase. If it 
indicates greater confidence on the part of. the community in these 
tribunals, it is a matter for congratulation. It is much to be 
[425] desired that the people should avail’ themselves as largely as 
possible of these cheap and in some sense indigenous courts, instead of 
wasting a great deal of money by resorting to the recular courts. Even 
a very moderate calculation will show that in petty suits not exceeding 
fifty or a hundred Rupees, the expense of litigaticg in the court of a — 
District Munsif or a Subordinate Judge is wholly disproportionate to 
the subject-matter of the dispute ; and a large portion of such expense 
is irrecoverable even in case of success. We are unable to understand 
why the Government have as yet done nothing to give effect to the pro- 
visions of new Village Courts Act for rendering them stronger, more 
efficient, and more popular tribunals. 


It is worthy of the serious consideration of the legislature 
whether a cheaper forum may not be providec for the trial of 
petty suits. Weare aware thatit will not be possible to do so 
unless the people are prepared to havea rougker and somewhat 
less elaborate if in the end equally satisfatory determination of 
such suits. But it appears to us that by a modelling of the 
village courts and taking steps to secure for such courts the servi- 
ces of persons who are likely to command the epprobation of their 
countrymen, it is possible to constitute a tribunal tkat the community 
will be prepared to accept for the determination cf small suits as a 
substitute for the expensive somewhat slow and complicated machinery 
of theordinary courts. We think that the time is ome when a step 
may be taken in this direction by compelling litigants to resort to vil- 
age courts in cases within their jurisdiction and by increasing the 
cuniary limits of the jurisdiction of such courts, 


` é 
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Before concluding we may make another suggestion for the con- 
sideration of the Government though it is not directly connected with 
the report before us. A very large proportion of the cases reported in 
the Law Reports relate to procedure, and we often find that on impor- 
tant questions the several High Courts take different and sometimes 
conflicting views, though the law for the whole country is laid down by 
the same Code. Hach-High Court is naturally bound for the sake of uni- 
formity to adhere to its own decisions though it may be convinced of its . 
error, but we sometimes find that a course of decisions accepted as law 
[425] and acted upon for a number of years is suddenly reversed and a 
different view is adopted. The mischief dene wheresuch is the case is often 
incalculable. Numbers of people are deprived'of their remedy for no fault 
of their own. Again, in the actual operation of the Procedure Codes, a 
great many defects come to light, that can hardly appear in reported 
decisions. There are sometimes no rules enacted where they are 
absolutely necessary. Thus there is no provision in the Civil Procedure 
Code for staying proceedings in an inferior court, although every judge 
and every practitioner i is aware that applications for this purpose are 
evyry day made i in the Appellate Courts, nor, we believe, is there any 
provision for staying execution of decrees by Small Cause Courts where 
the High Court has been moved to revise their decision, We would 
suggest that there should be in this country as there is in England, 
periodical meetings of the judges of the various High Courts to revise 
and improve the law relating to procedure. This branch ‘of the law 
is eminently one for judges to rectify and to improve; such a meeting of 

judges would tend to uniformity of procedure and to the introduction 
of such changes in the constitution of the courts and the administra- 
tion of justice as the growth of time may comand: 


Eam i a 


THE DOCTRINE OF NOTICE IN RELATION TO THE 
ENGLISH AND IRISH REGISTRATION ACTS. 


The action of the courts in this country, in allowing the 
equitable dectrine of notice to be grafted on the Indian Registra- 
tion Act, may not inappropriately supply a text for considering, 
with some minuteness, the extent to which the same doctrine hag 
been applied in England and Ireland. The circumstance that the 
Indian Courts in dealing with this question have based thier con- / 
clusions largely upon the analogy afforded by the English decisions’ 
js Sutficient to show that the matter to an Indian practitioner, is one o 
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_ more than academic interest. The Indian decisions, so far as thev 
have gone, have perhaps placed the main question Seyond the region 
of doubt, but it cannot be said that they have to any large extent dealt 
with several incidental problems to which that question gives rise. It 
may, therefore, be that when in the future those problems present 
themselves for soultion, the English decisions, which we shall quote or 
refer to, will serve as useful guides in finding the ae to a sound 
conclusion. 


[427] In England documents of title to landed property are 
compulsorily registrable in two only of the forty counties into which 
the country is divided, that is to say, Middlesex land Yorkshire. 
In Ireland a system of compulsory registratron is Ia force throughout 
the entire country. As the Middlesex and the _rish Acts furnis 
the most abundant crops of decisions it may not be out of place 
to state their exact terms in so far as the same are of impor- 
tance to our present subject. The Middlesx Registry Act 
(7 Anne, Ch. 20) provides that every deed or conveyance made 
and executed after the 29th of September 1709, is to be adjudged 
fraudulent and void agaist any subsequent purchaser or mortgagee 
for valuable consideration, unless a memorial thereof be registered 
as the Act directs, before the registering of the ‘memorial of the 
‘deed or conveyance under which such subsequent purchaser or mort- 
gagee shall claim; and that every devise by wil:'is to be adjudged 
fraudulent and void against any subsequent purchaser or mort- 
gagee for valuable consideration, unless a memorial of such will be 
registered at such times and in such manner as zhe Act afterwards 
directs. The Irish Act (6 Anne, Ch. 2) enacts that every deed or 
conveyance not registered of any. land, &c., contained in a registered 
deed is to be deemed and adjudged as frauduent and void as 
against such registered deed or conveyance. The language of 
both Acts is so clear and explicit that very few jucges in the pre- 
sent day would have the temerity to read into them a qualification 
which the legislature in its wisdom had not thougat fit to insert. 
‘One hundred and seventy years ago, however, somewhat different 
views prevailed as to the true. limits of the judicial office and 
judges, to prevent great and far-reaching injuste, adopted rules 
of construction far more liberal than would now be ‘tolerated. In 
his way it came about that before many’ years rad elapsed from 
the passing of either Act, it had become a well understood principle 

‘the English and Irish Courts of Chancery, thet a purchaser op 
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mortgagee could not lay claim to the benefit attaching to registra-. 
tion when he had bought his property or acquired his mortgage with 
notice of an earlier unregistered deed. The first reported case’ in 
which this principle was applied, is that of Lord Forbes v. Deniston, 
Brown’s Parliamentary Cases, Vol. II, p. 425. The Granard 
family estates in Ireland stood limited by settlement-to Lord 
Granard during his life with remainder in tail to his son, Lord 
Forbes. After the settlement Lord Granard granted a lease of the 
[428] settled lands for three lives, which was not registered. Some 
time later he entered into an agreement with his son for valuable 
consideration under which the settled lands were conveyed to trustees 
for the benefit of Lord Forbes. The conveyance to the trustees 
was registered. A Mr. Stewart acted for Lord Forbes in connection 
with this agreement and had full notice of the existence of the lease. 
A suit having been instituted in the Irish Court of Chancery to 
determine the right of the trustees to sue the lessee in ejectment, 
the matter in issue between the parties reached in its ultimate stage 
the House of Lords. Their lordships held that the lease to the. 
extent of the three lives, was inoperative as against Lord Forbes, 
being in excess of the powers of leasing conferred on Lord Granard 
by the settlement. They further decided, however, that, during the 
lifetime of Lord Granard nostepscould be taken to eject the lessee, 
inasmuch as the lease bound Lord Granard’s life interest and, though 
unregistered, was valid as against the registered conveyance of Lord 
Forbes, who at and prior to the arrangement with his father was 
through his agent Mr. Stewart, fully aware of its existence. In 
1725, Chevall v. Nicolls, 2 B. Q. A. 6 C. R, 64; 1 Str. 664, and in 
1727, Beatniffe Smith 1 E. Q. A. C. R, 357, were decided in accordance 
with Lord Forbes v. Deniston, the doctrine of notice being thus 
for the first time applied to the English Acts. Following close 
after Beatniffe v. Smith, came Blades v. Blades 1 Eq. A Cr. 388, 
when the principle was extended by Lord Chancellor King to the 
Yorkshire Registry. In the Agra Bank, Limited v. Barry, L. 
R, 7 E.& I. Appeals, p. 185, a modern House of Lords case, Lord 
Cairns in delivering judgment adopts the explanation given by Lord 
King in Blades v, Blades, for the decisions in Lord Forbes v. Denision, 
and the other cases. After referring to them his lordship proceeded 
as follows:— ‘And, my lords, I take the explanation of pa 
“ decisions to be that which was given by Lord King in the cas 
“of Blades v. Blades, upwards of 150 years ago. I take t} 


VOL. II. THE MADRAS LAW JOURNAL. 495 


explanation to be this, that inasmuch as the object of the statute 
“isto take care that, by the fact of deeds bein:, placed upon a 
" register, those who come to register a subsequent deed shall be 
«+ formed of the earlier title, the end and object of the statute is 
“ accomplished if the person coming to register a ‘deed has, aliunde, 
‘and not by means of the register, notice of a leed affecting the 
“ [429] property executed before his own. In that-case the notoriety, 
“which it was the object of the statute to secure, is ‘effected, effected 
“in a different way, but effected as absolutely in re-pect of-the person 
“who thus comes to register as if he had: found upon the register 
“notices of the earlier deed.” Passing over Hine v. Dodd, 2 Atk, 275, 
in which the principle was admitted but not enforzed owing to the 
defective nature of the evidence, we come to the well-known case of 
LeNeve v. LeNeve, (Amb. 436; White and Tudor’s Leading Cases, 6th 
Ed., Vol. II p. 26), which is generally considered th= leading authority 
with regard to the Middlesex Act. In consequence-of its importance 
we shall make no apology for stating the facts at scme length. Edward 
LeNeve, prior to his marriage with his first wife Henrietta, agreed 
with her in writing that, in consideration of the mactiage about to take 
place, he would convey certain property in Soho Scuare in the country 
of Middlesex to trustees, who were to hold the sume upon certain 
trusts for the benefit of herself and of the children to be procreated 
of the marriage. After the. marriage, the property was, in pur- 
suance of the written agreement, duly conveyed and the trusts 
formally declared by a settlement dated the 16f& of June 1719. 
Neither the agreement nor the settlement was registered. Henrietta 
LeNeve died in July 1740 leaving two children by Sdwalrd LeNeve, a 
son and a daughter. In the end of 1743, Edward LeNeve married his 
second wife, Mary Leneve. Upon the treaty for the marriage an agree- 
ment in writing was entered into between Edward LeNeve and his in- 
tended wife, by which it was provided that he woud convey the Soho 
Square property to trustees upon certain trusts fhr Mary LeNeve’s 
benefit. The terms of this agreement were carriec. into effect by a 
formal settlement executed shortly after the marriage, and both the 
agreement and settlement were duly registered. Di -putes having arisen 
between Edward LeNeve’s children by his first marriage and Mary 
LeNeve, a suit was instituted in 1747 in the English Court of Chan- 
cery by the former against the latter, in which, the plaintiffs claimed a 
declaration postponing Mary LeNeve’s agreement and settlement to 
‘heir own on the ‘round that Mary LeNeve had ful notice of the terms 
54 e à 
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of -the earlier documents before her own agreement was signed. - 
At the hearing of the suit before ' Lord Chancellor Hardwicke it 
was provea that Mary LeNeve’s agreement was prepared by one 
[480] Joseph Norton, a solicitor, who was employed by Edward 
LieNeve and Mary LeNéve to: represent them both. It was also 
shewn that before the agreement was ready for execution Edward 
LeNeve delivered to Norton a copy of Henrietta, LeNeve’s agreement, 
. with instructions to take the adviée of counsel as to the possibility of 
overriding it. The Lord Chancellor considered that Mary LeNéve had 
full notica of Henrietta LeNeve’s agreement and settlement through 
her solicitor, Norton, and, following Lord Forbes v. Deniston, and the 
other cases, gave judgment for the plaintiffs. His lordship, however, 
was careful to point out (as, indeed, was admitted by counsel on behalf 
of the plaintiffs in the course of the argument) that a party failing to 
register has, as against a subsequent registered purchaser or mort- 
gagee .with notice, only an equitable remedy. It follows, therefore, 
that the party registering, in spite of his being affected with 
notice, acquires the legal title.and consequently in selling or mortgag- 
. ing the property to one acquiring it in gcod faith without knowledge of 
the earlier transaction, can place the latter in a perfectly unassailable 
position. The equitable remedy only enables the court, ag long as the 
property remains vested in the person affected with notice, to direct its 
transfer to the person who omitted to register or to formally declare 
that the registered holder is a trustee for him. After LeNeve v LeNeve, 
the principle we are discussing became so firmly established as a rule 
of law, that it is scarcely necessary to enumerate all the instances in 
which either effect was given.to it or its soundness was acknowledged. 
We may mention, however, Sheldon v. Coz, 2 Eden, 224 decided in 
1764 with reference to the Middlesex Registry, Bushell v. Bushell, 1 
Schoale & Lefroy, p. 90 under the Irish act and the modern case of 
Rollond v. Hart, L..R, 6 Ch. Ap, 678 under the Middlesex Act. In 
this last case Lord Chancellor Hatherley referred incidentally to the 
advisability of abolishing the doctrine of notice in cases where registra- 
tion was compulsory and stated with considerable cogency the objection 
that existed to an alteration the state of the law. He observed :— 
“ What has hitherto repressed those who have been anxious to do away 
“with this doctrine of notice is, that there would always remain a, very 
strong feeling on the part of mankind against a person who, knowing 
“ distinctly that his neighbour had lent a large sum of money, took a 
“ [484] security subject to that and then obtained priority by a pre, 
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The authorities to which attention has so fer been - drawn, are ' 


comparatively silent as to the character of the nctice or knowledge 
which should exist in order. to deprive a purchaser cr mortgagee of the 
benefit acquired by registration. Equity jurisprudence, as is known, 
places notice in two categories, actual and construct-ve. The expression 
actual notice speaks for itself. A person is said tc be affected with 
constructive notice (1) when he has. wilfully abstained from inquiry in 
order to avoid obtaining actual ‘notice or (2) when, kaving actual notice 
of one fact, notice of another fact inseparably cormected with it, is 
imputed to him. Notice to a person through an’ agent should strictly 
also be described as constructive notice, where the fact of which know- 
ledge is imputed to the principal, has not in reality been communicated 
to him. As a general rule, however,.this form of notice is invariably 
treated as actual notice. In non-register counties in England notice 


of either description is sufficient to takeaway from the person having ' 


the legal title the benefits which would otherwiss accrue from -its 
possession. With regard to Middlesex, Yorkshirm and Ireland, on 
the other hand, it has been frequently laid down thet nothing short of 
actual notice will suffice to affect the registered holcer. Lord Hardwick 
as far back as 1741 in Hine v. Dodd, 2 Atk.;.275 atp. 276 was parti- 
cularly em phetg on this point. In the course of his judgment in that 
case he said, “To be sure apparent fraud, or clear ard undoubted notice, 
“ would be a proper ground for relief ; but suspicion of notice, though a 
“ strong suspicion, is not sufficient to justify the coart in breaking in 
“upon an act of parliament.” In Jolland v. Stainbridge, 3 Ves., 478 
decided-in 1797, the then Master of the Rolls (Sir R, Pepper Arden) 
spoke withequal emphasis. He said :— ral must acmit now, that the 
. TORI iEY is not conclusive evidence; but it is equally clear, that the 

“person who registers the subsequent deed, must kave known exactly 
“ the situation of the persons having the prior deed; and knowing that 
“ registered in-order to defraud them of the title he-knew at the ‘time 
“was in them.’’-A stronger case, however, than any of the foregoing is 
that of Wyatt v. Barwell, 19 Ves., 435 decided in 1&15. To démonstrate 
its importance a short statement of the facts is necsssary. C, being the 
owner of certain land, executed [432] in 1806 a deed of trust declaring 
that he held it upon trust for the benefit of himself and certain persons 
described in-the deed as his co-pr oprietors. This deec was not register ed. 
In 1808 C sold the land to B and transferred to æ ‘trustee for her a 
policy of insurance against fire, which purported to have been effected 
by C on ‘behalf Of himself and the co: proprietors. - The deed of convey» 
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anes to B was duly registered. In 1816 a suit was instituted in the English 
Court of Chancery by the co-proprietors agaist B,to have the deed 
of conveyance to B declared fraudulent and void as against them, on 
` the ground that B had bought with notice of their rights, There was 
no evidence of actual notice, but it was argued on behalf of the plaintiffs, 
that the defendant was’ affected with constructive notice, by reason of 
what appeared on the face of the insurance policy and that construc- 
tive notice was sufficient to deprive her of the benefit attaching to the 
registration of herconveyance. The Master of the Rolls (Sir William 
-Grant) dismissed the suit. In delivering judgment he said, “A registered 
conveyance stands upon a different footing from an ordinary conveyance. 
“ Tt has been much doubted whether courts ought ever to have suffered 
“the question of notice to be agitated as against a party who has duly 
“ registered his conveyance, but they ‘have ‘said ‘we cannot permit’ 
“ʻa fraud to prevail: and it shall only be in cases, where the notice is so 
“clearly proved as to make it fraudulent in the purchaser to take and 
“ ‘register a conveyance in prejudice to the known title of another, that 
“ “we will suffer the registration deed to be affected.’ Even under this 
“limitation the security derived from the register, is considerably 
“lessened, as no one can with certainty tell what circumstances may - 
“truly or falsely be given in evidence, or what judgment a court will 
“form as to the effect of the evidence in any particular case. However, 
‘it is sufficient for the present purpose to say, that itis only by actual 
“notice clearly proved that a registered conveyance can be postponed.” 
This, it will be observed, is a ‘particularly strong case, for ib can 
scarcely be doubted that the statement appearing on the face of the policy 
of insurance transferred to B, would, ina non-register county, have 
heen sufficient to affect her with constructive notice of the plaintiff's 
rights. Wyatt v. Barwell, was cited with approval by Lord Justice 
Turner in Chadwick v. Turner, L. R. I Ch. Ap. 310 atp. 319 
and by Lord Hatherley in Rolland v. Hart .L. R. 6 Ch. Ap. 
678. In Wormald y. Maitland, 35 L. J. Gh., 69, on the other 
[433] hand. the‘view was taken, that negligene sufficient in a non- 
register county to affect a person with constructive notice, would in. a 
register county be enough to take away the benefits arising from regis- 
tration. The negligence in that case, consisted in an omission to 
examine the abstract of title to property which was to be included ‘in a 
marriage settlement. Wormald v. Maitland has, however, been-dissent- 
ed from on at least two occasions. In Russell v. Cushell,* the Lord, 


= * Not repo ried but referred to in Madden on Registiation. 
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Ökaneallor of Ireland (Lord Chancellor Brewster) dooiied i in opposition 
to the view expressed in it and in Agra Bank Wimited v. Barry, 
L. R. 7 E. & I. Appeals, 135 Lord Chancellor Cairns says (at p. 
150) that if the registered settlement in Wormald x. Maitland, was 
denied priority simply because the abstract of tits: to the settled 
property was not examined, that décision did’ no: commend itself 
to his (Lord Cairns’) judgment. In the same case his lordship 
in the course of his jucerment spoke as follows ‘ Has it ever, 
“my lords, been decided, “ with regard to a Register Act such as 
“that which prevails in Ireland, that negligence m not asking for 
i “ the title-deeds, or not taking up the title-deeds, shal postpone a regis- 
ie ‘tered.security? I am not going to say a word with regurd to the effect of 
“ negligence of that kind in a country, like Englend where there 
“ig no general registration of deeds and no Act of.;Parliament like 

“the Irish Act. But I am unable to discover any, principle ‘upon 
‘ which mere negligence and mere failure to take all the securities 
“ that might be taken, could, in a country subject tc'a. law like the 
“Trish Register Act, postpone a registered deed. 3 F Lord Hatherley 
in the same case expressed himself in similar terms. Both the learn- 
‘ed lords, however, were careful to observe that their remarks were _ 
: confined strictly to the question of constructive nctiee arising from 
mere negligence. As to the effect of constructive. notice” springing 
from wilful abstinence from inquiry for the purpose of avoiding 
express notice, their lordships evidently considerel it a question 
still open for discussion. Lord Cairns’ remarke: on this point 
(See p. 149) are as follows:— ‘Of course you mey have casos in 
“ which tbere may be such a course of conduct as was indicated in 

‘ Kennedy v. Green, 3 Mylne & ‘Keen, 699, | on in 
“ Jones v. Smith, 1 Hare 43 by Vice-Chancellur Wigram—con- 
“duet so reckless, so intensely negligent, that yor are absolutely 
“ [434] unable to account for it in ‘any other way than this, that by 
“ reason of a suspicion entertained by the person whrse conduct you are 
“ oxamining that there was a registered deed before nis, he will abstain 
‘from inquiring into the fact, because he is so satisfied that the fact 
" oxists, that he feels persuaded that if he did enqtire he must find it 
out. My lords, I do not wish to express any deciGed opinion at this 
moment upon a case of that kind. If such acas~ should arise, I do 
‘not desire to say whether, in my opinion, such a ase could or could 

“not be deemed sufficient to get rid of the provisions. of the Irish Regis- 

‘ry Act.” Lord Hatherley ‘also used similar languaze. He ‘observed:— 


E 


430 THE MADRAS LAW JOURNAL. Von. It. 


“ My Lords.... I wish to guard myself by saying that it is not necessary 
“for the decision of this case, to say anything upon the distinction with 
“regard to the doctrine of wilful ignorance and imputation. of know- 
“ ledge, for the purpose of setting aside transactions conducted in 

i an ordinary way in a country where no register exists, as contrast, 
“ed with a country where, as in Ireland, or with places where as -in 
“ Middlesex and Yorkshire, registers do exist.” The form of construc- 

-tive notice’ referred to by Lord Cairns and Lord Hatherley, in the 


remarks last ‘quoted, ‘is perhaps best illustrated by the .case . of ` 


Whitbread v. Jordan, 1 Y.& ©. Ex. 308. There, A, a' publican and 
spirit merchant, had deposited the title-deeds of his public house 
with the brewers who supplied him with beer -and spirits, to` secure 
the amount of certain advances made by them to him. Subsequently 
he executed a mortgage of the public house to B, as security for 


the repayment of an antecedent debt.. At the time the mortgage. 


was.executed, the title-deeds not being forthcoming, A stated, as a 
reason for their non- -production, that he had mislaid them. B well 
knew that A. was ‘indebted . to his brewers in a largesum and also 
that it was- a general practice amongst brewers when advancing 
' money to publican to require a deposit of title-deeds. B was him-. 
" gelf a spirit merchant. , In a contest between B and the brewers as 
| to whether B had ee his mortgage without notice of the 
prè- -existing equitable charge, the court decided in favour of the 
brewers. It held that B, knowihg what he did, should have 
inquired. from. the brewers. whether the deeds were in their hands 
and that having | omitted to do so he ought to be fixed. with con- 
structive notice of the charge. It is (evident from a perusal of the 
[435] judgment that.the judge considered that B had wilfully abstain- 
ed from inquiry in order to avoid notice. As his mortgage had been 
granted -bo secure an antecedent debt, he would naturally be less 
unwilling. to incur the risk of avoiding inquiry than if it had been 
given in exchange. for a present advance,.and this circumstance 
coupled with the other elements in the case, were no doubt sufficient 
to justify the judge’s conclusion. The following propositions, it 
will have been noted, are deducible from the cases we have been 
passing in review viz., (1) actual notice is sufficent _to destroy the 
benefits resulting from registration, (2) mere negligence sufficent to 
affect. a person with constructive notice, will not suffice. Whether 
wilful abstinence from inquiry. with the object of avoiding actu 
notice, is sufficient, is in the present state of the law, doubtful, 
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Actual notice toan agent is, it appears, as effectual as notice 
toa party himself. In support of this,proposition, we need do not 
more than mention . the following cases :—Lord Fortes v. Deniston, 
Brown’s Parliamentary Cases, Vol. II, p. 495: LéeNeve v. LeNeve, 
Amb. | 436; White and Tudor’s Leading cases, Eth Ed, Vol II, 
p. 26; Sheldon v. Coz, 2 ‘Hiden, 224; Rolland — Hart, L. R, 
6: Ch. Ap, 678: Marjoribanks .v. Hovenden, 2 Drury’s Reports 
11; Nixon yv. Hamilton, 2 Dr. & Walsh, 864 and Forze v. Lloyd, 13 
Ir. Ch. Rep. (N. S.).273. Itseems also, that when ade party to the 
later registered transaction is the agent of the other snd was also a 
party to the earlier unregistered one, actual notice of the earlier 
transaction will be imputed to his principal. In Marjoribanks v. 
Hovenden, 2 Drury’s Reports, 11, A. who was a solicibr; ‘executed in 
favor of M, a mortgage of certain land to which he was entitled. A 
year afterwards he executed a second mortgage in favce of N, for whom 
he acted as solicitor and agent. Only } N’s mortgage was registered. 
Lord St. Leonards, the Lord Chancellor of Ireland, hed, that N had 
notice of M’s mortgage through her solicitor A. and taat consequently 
M was entitled to priority. In Rorke v. Lloyd, 13 Ir Ch. Rep., N. 
S. 273, the facts were very similar and priority was a&o given to the 
earlier unregistered mortgage. The judgment in this Etter case went 
up to the Irish Court of Appeal and was there affirmed. It should be 
noted, hôwever, that knowledge acquired by a solicitor in one 
transaction when acting for one client will not, as a ‘rule, be imputed 
[436] to another client in a later transaction, unlessthe two transac- 
tions are 80 recent or so closely connected with each other, that the 
‘solicitor must be presumed to have remembered the earlier transac- 
tion, (see the remarks of Lord St.Leonards in M arjo ibanks v.Hovenden). 
When actual notice to an agent 18 once proved itis not, of course, 
necessary to show that a communication with refeejnce to it passed 
from the ‘agent to his principal. In fact, even if it is shewn that the 
‘principal remained in entire ignorance throughout the transaction, the 
knowledge of the agent is still in, the eye of ‘the law, ccnsidered to be his 
own knowledge. The only exeption apparently to ths rule is, where a 
fraud has been committed by the.agent. The’ court in such a -case 
abstains from imputing knowledge of the fraud to the-principal. - 


T. EERR ANDERSON. 
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CRITICAL NOTES 
RAMASAMI v: MUTTUSAMI, I. L. R, 15 M, 380. 


Acknowledgment, signature and communication :—We shall in 
the following remarks consider the judgment of Weir J, and 
the points. of importance that it suggests. The decision of Muthu- 
swami Aiyar and Parker JJ. on appeal from the ‘decision of Weir J., 
proceeded upon a different question which itis not now necessary to 
consider. A debtor before his death writes a draft will in his own 
handwriting setting out his name at the top, in which there isan 
admission of the debt. The question is whether the draft will contains 
a sufficient acknowledgment of the debt to save the statute. Weir J., 
` is of opinion that this is nota sufficient acknowledgment. He holds that 
the will is not signed as there is no signature at the bottom and that a 
practice of inserting the signature at the top cannot be alleged in regard 
to a will. We may say at once that we do not dissent from the 
conclusion of We:r J., although we are unable to accept his reasons as 
quite satisfactory.. The case in question suggest two questions of 
importance on which we propose to make a few remarks. §. 19 of the 
Limitation Act requires the acknowledgment of liability to be 
made in writing signed by: the party against whom the right is 
claimed or by some person through whom he derives title or 
liability. The questions thus suggested by the case are (1) what 
[437] amounts to a sufficient signature of an acknowledgment and (2) 
whether a statement contained in a draft will can amount to an 
acknowledgment. | . 


Upon the first question as to the signature it seems to us that the. 
remarks of Weir J.. are not quite correet. They seem to imply that 
unless there was a practiee inthe country of signing the particular 
document at the top, the absence of the signature at the bottom, puts it 
out of the scope of the section. A signature at the bottom is not 
required by the section itself. The question is whether there is someth- 
ing affixed to authenticate the document and intended as the signature 
to it: and signature whether under the Limitation Act or the Statute 
of Frauds includes the affixing of marks or initials, Baker v. Dening, 8 
Ad & E, 94 ; Sweet v.Lee, 3 Man & Gr, 452, also Gunee Biswas v.Sree- 
gopal Paul Chowdhry, 8. W. R. 395. The court has to ascertain from 
‘the nature of the document, the practice of the individual, executi 
the document and other surrounding circumstances whether 







signature or mark was intended as the signature authenticating 
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document. Where it is intended as the signature, the absence of an 
intention that it should be a sufficient signature withir the meaning of the 
Statute of Frauds is perfectly immaterial, Durrell v- Evans, 1H. & C, 
174. See the cases referred to in I. L. R, 60, 340 at pp. 352 and 
353. As pointes out by Chitty at p. 1246, Vol. II, of ‘his edition of the 
Statutes, “The signature is not sufficient if thé instrument be 
evidently incomplete, and clearly contemplates om ‘its face a further ` 
eee as where the agreement, commencing ‘with the names, 
ends ‘as witness our hands’ without any further signature. In such 
cases, the question for the jury is, whether ‘the party, not having 
signed the instrument regularly at the foot, meant te be bound by it as` 
it stood, or whether it was left so unsigned besause he refused to 
complete it, (Johnson v. Dodgson, 23 M. & W, 653. ; or intended it as 
proposals ‘subject to future revision, (Knight v. Crockford, 1 Esp, 190).’ 

See Brown on Limitation pp. 584 and 585, and Chitty’s Statutes, Vol 
II, pp. 1,246 and 1,259. The testator having merely made a draft, 
the writing of the name at the top could not have been intended as an 
authentication of the document. There being no provision of law that 
the will of a Hindu should be subscribed by the testator, there would 
be nothing in the fact of the signature appearing at the top to deprive it 
of its testamentary [488] character. And if there ware not the circum- 
stances, that it was a draft will and testators habitually subscribe 
their wills, the document would amount to an acknowledgment within 


the statute. At g 


The next ‘question to be considered, is whether the statement 
of liability. being contained i in a draft will which xvas not completed 
it could amount to an acknowledgement. Explanation 1 to S. 19 
gays that an acknowledgment is sufficient though it is addressed 
to a person other than the person entitled to ths property or right. 
The effect of an acknowledgment to gave the : Statute formerly 
rested in England upon the theory that if rebutted the presump- 
tion of payment arising from the lapse of the prescribed period. 
So long as this theory of limitation obtained currency in England, it 
mattered not whether the acknowledgment was communicated 
or not to the creditor or his agent or whether the document con- 
taining it evidenced a unilateral or bilateral transaction. In 
Forsyth y, Bristowe, 8 Ex. 716, Porke B. said “ìf the action be 
pon an ordinary covenant to pay money or on a bond, an acknow- 
t by the. party liable or his agent, touh not to the party 
95 
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entitled or his agent, is sufficient.’ See also Banning on Limita- 
tion, p. 65, and the cases there collected. But the theory of the 
rebuttal of the presumption of payment gave place to the later and 
modern English theory of an acknowledgment being an implied 
promise to pay, after the passing of Lord Tenterden’s Act. In some 
later English cases it has in consequence been held that the acknowledg- ` 
ment to be valid must be communicated to the creditor or his agent.. 
In Godwin v. Culley, 4 H. & N, 378, Bramwell B. said, “ An admission 
to a third person would not be sufficient.” See also Grenfell V.. 
Girdlestone, 2 Y. & C, 662-676. See also Banning on Limitation pp 
66 and 67. In Roscoe’s nisi prius Evidence, 7th Edition, p. 655, it is 
stated, “the better opinion is that an admission of a debt made to a 
mere stranger can only repel the statute when it can be properly left 
to the jury as equivalent to, or implying a promise to the plaintiff to 
pay him.” But under the Limitation Act an acknowledgment is not an 
implied promise to pay, for it is said to be valid though accompanied by 
a refusal to pay. Acknowledgment not being a promise no communica- 
tion to the creditor or his agent would be necessary. And the 
explanation also says that the acknowledgment is sufficient though 
addressed to a person other than the person entitled to the 
[439] right. But is a communication to somebody necessary ta 
validate for the purpose of the Statute. In In Mylapore Iyasawmy 
Vyapoorey Mudaliar v. Yeokay I. L. R, 14 C, 801, the Privy Council 
speaking of acknowledgment of liability said, “ Nor does he make an 
admission at all to the plaintiff.” And in Mahalakshnuibai v.The Firm 
of Nageshwar Purushotam, I. L. R, 10 B, 71 the learned judges held 
that an entry in the debtor’s account book was not an acknowledg- 
ment “unless communicated to the creditor or to some one on 
his behalf: see also Mitra’s Limitation, page 505. If their lordships in- 
| tended to lay down that a communication to the creditor or his agent 
was necessary for a valid acknowledgment, the language of S. 19 
would be directly: contradicted. Do their lordships then suggest that 
some kind of overt act was necessary on the part of the creditor to 
indicate a communication of the contents of the acknowledgments 
to some person? We cannot think that even this is necessary 
under S. 19 of the Act. If the acknowledgment was contained 
in the last will. of the debtor, can it not be used after hig 
death to save the Statute from running against the creditor. 
There is nothing in the section to exclude such an acknowledgment 
from its scope. Beforo the theory of an acknowledgment being 
an implied promise to pay came tobe accepted by ‘the cour 
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there were cases in England of wills containing acknowledg- 
ments which satisfied the Statute. See Bruke v. Jones, 2 Ves. & B, 275 
and Jones y. Scott, 1 Russ & M, 255. See also the:case referred to in 
Daia Chand v. Sarfr az, I. L. R, I A, 117, at p. 198: 


} 


The acknowledgment of liability, then whether contained in a will 
or a sale or mortgage-deed executed to a stranger would be sufficient in 
this country to save the Statute. “But would any writing suffice for 
the purpose? It seems tous that the writing must be a voluntary act 
completed by the party making it. We cannot believe if the dacknow- 
ledgment was obtained by force or fraud, it would overate to save the 
Statute. It appears to us also that the writing must possess the 
character of completeness appertaining to the particular class of 
writing i. e, it must be executed or executed ana delivered, or exe- 
cuted and communicated according as the neture “of the docu- 
ment requires for its completion. In ‘the case. of a will, if if. 
is duly executed it is sufficient though it may not see the 
light or be known to anybody else until the death of the testator. In 
the case of a sale or mortgage, if a [440] person draws: the deed and 
afterwards changing his mind puts it in his box yithout taking any 
further steps to complete it, we doubt whether the writing is valid as 
an acknowledgment of a debt recited in it. Or, agein, suppose a letter 
is written by the debtor containing a recital of the debt, but the writer 
afterwards puts. if in his drawer without posting tt. It seems to us 
that communication is the particular mode of completion of the act. 
The preparation of a draft will necessarily implies the possibility of al- 
terations before the execution of the will. It isprelimirary or introductory 
to the execution of the will, which is the final competion of the act. If 
follows, if we are right in our previous reasoning, tEat the draft can- 
~ not be used as an acknowledgment i in writing. In 3Ch. D, 49 a draft 
contract sent by the solicitor for approval was hela Zo be no memoran- 
dum within the Statute of Frauds. The question WS confess is beset 
with difficulties. It will be conceded that writing must have been. in 
tended, and not something which a somnambulist prts down on paper. 
If intended, it may serve as an admission under the Evidence Act but 
we think that something more is necessary to make it an acnowledg- 
ment. We find it difficult to believe that the. policy of the law 
permits any half-formed thought, if if happens’ to ke in writing and 
signed, to be used as an acknowledgment. 


\ 


t 
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NOTES OF INDIAN CASES. 


Krishnan v. Perachan, I. L. R, 15 M, 382. Subramania Aiyar 
and Best JJ. held in this case that where money received by one person 
is established in subsequent legal proceedings to belong in reality to 
another, but the latter was not in law entitled to it at the time of its 
receipt by the former,'an action to recover the money thus wrongfully 
received cannot be one for money payable by the defendant to the 
plaintiff for money received by thedefendant for the plaintiff’s use, falling 
under -Sch. II to the Limitation Act. The Privy Council pointed out 
in Gurudas Pyne v. Ram Narain Sahu, I. L. R, 10 C, 860, 864 that the 


Article is intended to apply only to cases where the money when re- 
ceived can be said to have been received to the plaintiff’s -use and not 


where in consequence of supervening events, the plaintiff becomes en- 
titled to it subsequently. The learned judges in the case under notice 


followed this rule and we believe rightly restricted the scope of the 


Article to cases falling with the rule laid down by their lordships of the 
[441] Privy Council. There is however a great dealof conflict in the 
decisions on this Article. In Raghwoni v Nilmoni, I. L. R, 2 C, 893, the 
Caleutta High Court applied it to a case where the defendant had wrong- 
fully and by fraud received from a third person money which was in 
reality due to plaintiff ; and in several cases such as Nund Lall Bose v. 


' Méer Aboo Mahomed, I. L. R, 5 C, 597, Bhowani Kuar v. Rikhi Ram; 


I. L. R, 2 A, 354, it has been held applicable to cases really within 
Art. 97, and Mr. Whitley Stokes apparently considers it applicable 
even where the money could not be said to be received to the plaintiff’s 


E use at the time of receipt, see p. 983, Vol. TI, Anglo-Indian Codes. An 


examination of the.various cases on the point would be altogether 
beyond the limits of this note, but we believe the Article was intended 


. to cover only cases where (1) the plaintiff was entitled to the money at 


the time when the defendant received it, and (2), in consequence of 
gome spécial relationship, between the parties, of a fiduciary character, 
the defendant could be treated as heing bound to pay it over to the 
plaintiff. 


Subbarayadu v. Kotayya, I.L. R, 15 M; 389. We have already 
had occasion to refer to this case in connection with the question of the 
validity of compromises affecting the office of a trustee, see Critical , 
Notes, 2 M. L. J. p. 301. We have to draw attention now to another 
important question decided in the case. The learned judges Wilkinso? 
and Subramania Aryar JJ. held that where a pleader of a mortgag 
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decreeholder purchases the mortgaged property at thesale in pursuance 
of the mortgage decree, without disclosing the fact.jto his client the 
mortgagee, it lies on him to prove that the transaction was free from 
all suspicion and perfectly bona fide. Their lordships | rely on the rule 
of English law that a mortgagee or his solicitor is incapable of purchas- 
ing ata sale in pursuance of the mortgage, but consider thaé in the 
absence of any statutory provision in this country it would be going too 
far to hold that a purchase by a: pleader in such cases is absolutely 
void, and the object in view would be sufficiently attained by placing - 
on the pleader the burden of giving strict proof of the bona fide. of the 
transatction. We may notice that in this case the mortgagee had ob- 
tained leave to purchase for himself, but this, the learned judges say, 
could not help the pleader who was bound, if possibly} to purchase for 
his client. It is pleasing to note that the learned judges have adopted 
a view caleulated alike to protect the interests of debsors and to main- 
tain a high standard of morality among pleaders. l 


Azimulla Saheb v. Secretary ef State for India, 1 ge ae Ss 
M, 405. An important question of costs was decided: by Mr. Justice 
Willkinson in this case. The Solicitor to the Government of Madrass? 
[442] paid a fixed monthly salary for doing the legal-work of Govern- 
ment in the City. He is notentitled to any remuneration from 
Government (except his salary, for conducting suits in thé High 
Court, but is entitled to retain any costs that may - be ‘recovered from 
the opposite side. The question before the learned judge was whether 
the Government was entitled to recover any costs agtinst the plaintiff 
His lordship held it was, and that the plaintiff was nct entitled to the 
benefit of the special arrangement between the Government and its 
Solicitor, but was bound to pay all costs between party and party as if 
Government were liable to pay the Solicitor such costs. Raymond v. 
Lakeman, 34 Beavan, 584 i is relied in support of the position. That case 
decided that a company which employed a standing Solicitor at a fixed 
pay was notwithstanding entitled to recover as against an opponent all 
costs ordinarily recoverable as between party and party. With alk 
respect, we should say this decision’ seems to be qtestionable. The 
principle on which costs are awarded ordinarily, is that of recoupment 
for damages sustained. A party would be entitled only-to recover costs’ 
incurred by him in the litigation. If a ‘Solicitor or an ‘Advocate works’ 
ithout remuneration it seems to us to be clear that te party retaining 
can recover none against his opponent, and if a litigant chooses to 
into suchan arrangement with: his Solicitor, .that it ig impossible 


[l 
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Ca 


438 THE -MADRAS LAW JOURNAL. VOL. II. 


for a court to saywhat he is paid for his work in any particular case, it 
looks unfair-to award to him the maximum amount he could recover 
against his opponent provided he under took to be liable to his own Solicitor 
for such amount. Such a rule moreover might resultin great scandal, for 
litigants might geb their work done for very small remuneration and yet 
-recover heavy costs aganist their opponents. The case now under notice 
was somewhat different, for the Government apparently are under an 
obligation to pay to the solicitor all costs that may be recovered but 
- gtill seeing that Government are not under an obligation themselves 
to pay anything to their Solicitor, it is doubtful whether the decision 
comes within the priaciple on which costs are awarded. 


Kasturi v. Venkatachalapathi, I. L. R, 15 M, 412. We have 
somo doubt as to the correctness of this decision. Collins C. J. and 
Parker J, hold that where a decree-holder who is aware of an encum- 
brance in favor of a third party on some property attached fails to give 
notice of it as required by S. 237 of the Civil Procedure Code, and brings 
the property to sale which is purchased by a stranger, and he subse- 
quently takes an assignment of the right of the mortgagee and sues the 
auction purchaser to enforce the mortgage, he is estopped from setting 
up the mortgage as he omitted to give notice of it as required by S. 287. 
[448] It connot be doubted that the original mortgagee himself could 
enforce his mortgage as against the purchaser. Why then connot his 
assignee do so? ‘The decisions relied on by the learned judges seem to 
have no application to the case as there the execution-creditor was 
himself the mortgagee. In the case under notice, the title under 
the mortgage was acquired six years subsequent to the sale from one 
whose right to sue was undisputed. “A purchaser with notice may 
protect himself by purchasing the title of another bona fide purchaser 
for a valuable consideration without notice, for otherwise such bona 
fide purchaser would not enjoy the full benefit of his own unexception- 
able title.” —Story, Vol. I, p. 415. It is true it may be said the conduct 
of the plaintiff led the purchaser to bid in the belief that there was no 
encumbrance, but the plaintiff does not sue on any title as he then had. 
Where a person agrees to convey within a time specified property to 
which he has no title at the date of the agreement, but acquires a title 
within the time specified, he may be compelled to convey the title sub- 
sequently acquired, but the rule does not apply to cases where the title 
is acquired subsequent to the time fixed for the conveyance. 


Javerbai v. Kablibai, I. L. B,16 B, 492. In determining 
yalidity of gifts and testamentary dispositions made by Hindus 
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the court should see is not whether they are expressly mentioned 
In, or sanctioned by the Hindu text-books, but whether there is any- 
thing in them inconsistent with the spirit of the Hind! law, for other- 
wise all advancement in the law of property of" the Hindu would be 
effectually checked. Mr. Justice Farran held that a power of appoint- 
ment to proper ty is unknown to Hindu law, and coxld not therefore 
be recognised. Hetreated a power of appointment az. equivalent to a 
gift of the property to the person entrusted with tne power, which’ 
certainly is not supported by anything in the Hindu lw. His Jecsion 
has been reversed by Sargent C. J. and Bayley J. wò point out that 
powers are really not foreign to Hindu law, and site the power to 
manage and power to adopt as instances. Even in the absence of such 
specific instances the decision of the learned judges <a be perfectly 
right. 

Esubai v. Damodar Ishyvardas, I. L. R.,16 R. 552. Wherea 
tenant encroaches on adjoining lands of his landlord and adds it on to 
his holding, although by adverse possession he may acquire right to- 
hold itas against his landlord as a part of the tercement, he must 
surrender it when the lease determines, 2. e. in such cases he ig 
taken to prescribe only for a leasehold interest ta continue during 
the term of the lease, but this rule will of course apply only where the 
tenant is shown to have enjoyed the land encroached on! as a part of the 
[44%] land leased to him. In England even when the encroachment is 
not on land belonging to the landlord, the rule is held to apply that the 
adverse possession must be taken to be for the benefit of the landlord 
also, see, Whitmore v. Humphries L. R,T C.P. atp By It may be 
doubted whether this extension of the rule is sound. | 


Fadu Jhala v. Gour Mohun Jhala, I. L. R. T9 C. 544. The 
majority of the Full Bench of the Calcutta High Couxt hold that `S. 9 
of the Specific Relief Act does not contemplate a possessory suit for a’ 
right of fishery in a khal the soil of which does not béong to the plain- 
tiff. We are unable to agree in this conclusion. 8.9 speaks of immovable 

property merely and the definition of immovable property in the 
- General Clauses Act covers a right of fishery. We se nothing in the 
context to restrict the signification to tangible immovable property, 
The judgment of Prinsep J. which traces the history of the legislation 
n the subject shews that the dissenting judges snd T Madras and 
ombay High Courts are right. If the words ‘immovable property’ 
‘e intended to be used in a narrow sense, there world appear to be 
ason why the word ‘tangible’ should not haye been mnetaed when 








4 
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the legislature has been familiar with the phrase “ tangible immọvable 
property” in the Transfer of Property Act and the Code of Criminal 
Procedure. ; 


_ There is nothing strange in decreeing possession of a fishery for 
the Indian legislature has familiarized us to the notion of possession 
of an interest in immovable property or of an office in the Limitation 
Act. O’Kinealy J. lays considerable stress on the use of the word 
‘specific’ in Ss. 8 & 10 of the Specific Relief Act. That word is absent 
from S. 9 and it merely requires that the property should be distinct 
from and not mixed-up with other property. It seems to us that a 
right of fishery in a particular tank is as much specific property as any 
tangible property. We agree with the decision of the minority. Prinsep 
and Pigot JJ. 


Labssor Babal v. Janki Bibi, I. L. R. 19 C. 615. We feel 
considerable. hesitation in accepting this decision as correct. The, 
learned judges Prinsep and Ameer Ali JJ. hold that where a person: 
was entitled to possession and mesne profits and obtained a decree for. 
possession alone, S. 43, Civil Procedure Code, does not bar a subse- 
_ quent suit for the mesne profits. We admit that the decision is in 
accordance with the current or decisions in Calcutta. See Pratab 
Chandra Barua v. Rant Swarnamays, 4 B. L. R. F. B, 113; Kishori 
Lal Roy v. Sharut Chunder Mozumdar,. I. L. R. 8 C. 593, and 
Monohur Lall v. Gouri Sunkur, I. U. R, 9 O, 283. | 


v 


[445] We may.also concede that the decision in Debi Dial Singh 
y. Ajaih Singh, I. L. R. 3 A. 548 and in Lalji Mal v. Hulası, I. L. R. 3 
A. 660 are distinguishable. In the first case it may be said that the 
cause of action was the same for the suit for possession and the suit 
for the profits, for the trespass and the carrying off, of the fruits were 
` simultaneous and conferred the right to sue for possession and the right 
to sue for the profits. In the second case the mortgagor’s breach of 
contract to put the mortgagee in possession was the cause of action. 
‘And possession, and mesne profits by way of damages for breach of 
contract should have beenasked for inoneand the same suit. .We donot 
derive much light from the Madras decisions for the same learned 
judges who decided Venkoba v. Subbanna, I. L. R. 11 M. 153 adopted the 
contrary reasoning in Tirupati v. Narasimha, I. L. R. 11 M. 210, (see 
bspecially page 912). But the question is, are there different causes 
action under S. 43,. one for possession, and another for the -me 
profits, when there is a trespass and: possession by the trespa 
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If the receipt of profits by the trespasser fe regarded asa 
distinct cause of action from the trespass it follows that the 
receipts of profits of each. year is distinct from that of tbe profits 
of subsequent years. And it may be argued thas a separate suit 
for the profits of each year may be instituted although the right to sue 
for all the years has accrued before the first suit, a conclusion opposed 
to the illustrations to S. 43. It seems to us also thzt S. 44 (a) doesnot 
necessitate the conclusion that the cause of action-for mesne profits 
of property in the possession of the trespasser is d:stinct although we 
agree that S.-44 deals with the joinder of separate causes of action. For 
mesne profits due in respect of a prior dispossession, may be held to be 
contemplated by S. 44 (a). The clause in S. 244 that nothing in that 
section bars a suit for mesne profits due for the period between the 1st 
suit and the date of obtaining possession under tks dacree, not dealt 
with by the decree, seems to indicate that a suit for profits due at the 
date of the Ist suit might be barred. Stress is laid upon §. 10 of 
Act VIII of 1859 which laid down that a suit for pessession and a suit 
for mesne profits were distinct causes of action witain the meaning of 
Ss. 8 and 9 of that enactment. It may be pointed cut that this expla- 
nation had no reference to S. 7, which corresponded o section 43 of the 
“present Code and that it has been omitted in the Codes of 1877 and 
1882. We think the course of decisions in Calcutta has proceeded upon 
a misapprehension of the decision in 4 B. L. E., E. B..113. The language 
of the Chief Justice appears to lend some colour to tha view that a cause 
of action for mesne profits is distinct from one fer possession. But 
the question in that case related to mesne profits suksequent to the date 
of institution of the first suit. Although there is scme foundation for 
[446] the argument that the legislature, aware ‘of the decisions under 
Act VIII of 1859, used the same language in the later Codes, and 
therefore may be said to-have adopted the construczion placed upon if, 
wethink the decision of the Caleutta High Court is not altogether 
satisfactory. 


Makhan Lal Pal v. Bunku Behari Chose, IU. R. 19 ©. 623. 
We are glad that the Full Bench of the Calcutta Hizh Court has over- 
ruled the decision of the Division Bench in Khatu Bibi v. Madhuram 
Barsick, I. L. R. 16 C. 622. Mr. Rama Prasad ezpressed his dissent 
from this decision in an Article in this J ournal,2 M. L. J. 55. And 
for our part we could not understand how the learned judges who 
ecided the case in I. L. R. 16, C, 622, misunderstood the express 
guage of S. 54 of: the Transfor of Property Act. A transfer of 
öğ - 
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“ownership of immovable property of less than Rs. 100 in value by way 
of sale can only be made by a registered instrument or by delivery, and 
not by an unregistered instrument merely. 


Mahabir Pershad Singh v, Hurrihur Pershad Narain Singh, 
I. L. R. 19 ©. 629. Art. 91 of the Limitation Act has been often mis- 
understood. It appears to us that Prinsep and Ameer Ali, JJ ., have 
likewise fallen into a mistake about it. The cases they cite do not seem 
to support this position. The reversioner of a Hindu widow sued to 
recover property of the last male owner from strangers claiming under 
a deed purportting to have been executed by him the absolute estate 
after the lifetime of the widow. The plaintiff impugned the deed as not 
genuine. The learned judges say that the deed should have been sought 
to be set aside within three years of the death of the widow. If the 
plaintiff admitted the genuineness of the deed and sought to set it aside 
on the ground of misrepresentation, fraud or undue influence practiced 
upon the executant there would be force in,the argument of the learned 
judges. Where the plaintiff pleads the legal invalidity or the non-exis}- 
ence of such a document, the period of limitation is that prescribed for 
‘the recovery of the property. See Mitra’s Limitation, pp. 585, 586 and 
587.*As observed by Straight J. in I. L. R. 5 A. 76, Hazari Lal y. Jadana, 
“Art. 91 is intended to apply to suits of the kind mentioned in S. 39 of 
the Specific Relief Act, and to cases where a plaintiff seeks to have can- 
celled or set aside some instrument he has been induced by misrepresen- 
tation, concealment of facts, or other means of a like kind to enter into 
or where the concealment or setting aside of an instrument is the only 
relief asked.” See also Bogin Tuboof v. Sha Nagar, I. L. R. 11 B. 78. 
The cases may be classified thus :—--Where an instrument is voldable and 
it is sought to be avoided by the party entitled to avoid or one claimin- 
ing through him, Art. 91 applies, if the case is not otherwise specially 
[447] provided for. Where it is void, or legally invalid, or not genuine, 
and a party or a stranger seeks to recover property on the ground that 
the instrument does not affect his interest, Art. 91 does not apply. 
‘Where the suit is to set aside the instrument merely, even though it ig 
legally inoperative. Art. 91, would seem to govern. The case before 
the learned judges (Prinsep and Ameer Ali JJ .) fell under the second ` 
class abovementioned and the decision under consideration therefore 
appears questionable. 


Abhai Churn Jana v. Mangal Jana, I. L. R. 19 0.634. Reunioy 
among the members of a Hindu family after divisions is rare and, t 
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law reports contain but few decisions upon that somewhat obscure 
branch of the law. We welcome the decision. of Ghoze and Rampini JJ. 
which though under the Bengal law is based upon 1asoning applicable 
alike to provinces governed by the Mitakshara. The learned judges hold 
that reunion does not subsist merely between the témbers qualified to 
reunite but also among their male descendants if iiey elect to continue 
in that state. i 


Bolai Chund Ghosal v.Samiruddin Mandal, —: L. R. 19 C. 646. 
Upon an agreement to lease lands a suit was brougks by the tenant for 
specific performance and they obtained decree directing the’ Zamindar 
to execute a patta. ` Before the patta was executed, in a proceeding 
under S. 145, Criminal Procedure Code, an order was passed by the 
Magistrate that the tenants were not in , possession.‘but others under 
the Zamindar. Subsequently the patta was obtained by the tenants in 
execution of the decree and the suit instituted more than three years 
after the magisterial order for possession of the' lands against the 
Zamindar and those that claimed under him. Pigot=nd Bannerjee, Jd. 
hold that Art. 47 ofthe Limitation Act which gives3 years for a suit 
for possession of property where an order has been passed in respect of 
the possession thereof under 5. 145, Criminal Procedure Code does not 
apply to the case. We are not prepared to dissent from the decision. If 
instead of directing the execution of a patta, the decree directed posses- 
sion to be given to the tenants we would be inclinee ‘to. hold that the 
title upon which the present suit was brought had accrued at the date 
of the magisterial proceedings. Whatever title had-accrued at the date 
of the Magistrate’s order it should be put forward within’ three years 
under Art. 47. But we are not prepared to say thet there was a title 
to possession until the execution of the lease. And therefore it seems- 
to us that the lease can be made the basis of a suit':dr possession with- 
in 12 years from its execution. B 

[448] Dwaraka Nath Dass v. Banku Behar- Bose, I.L.R. 19C, 
651. The court of higher grade within the mearing of S. 285 is the 
court having higher jurisdiction. A Munsif ot ‘the Ist grade is 
therefore not a court of higher grade than a Munziff of the second or 
3rd grade, the grading of Munsifs not being with reference to juris- 
diction. So far we are in accord. with Pigot and.Bannerjee J. J. 
Their Lordships seem to misunderstand ‘the Allazabad and Madras 

‘cisions, which they quote in regarding them ‘as authorities to 
contrary upon this point. But the Calestta High Court 
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holds holds in Bykant Nath. Shaha v. Rajèndro Narain Rai, I.L.R. 12 
C. 333 that although an inferior court may not sell under S. 285 the 
sale itself if made is perfectly valid, a conclusion at variance with the 
Allahabad and Madras decisions in Badri Prasad v. Saran Lal, L.L.R., 
4A, 859: Aghore Nath v. Shama Sundari, I. L. R., 5 A. 615; Mutiuka- 
ruppan Chetti v. Mutturamalinga Chetti, I. L. R., 7 M. 47. ‘Although 
a sale by an inferior court cannot be deemed invalid in a proceeding 
between the purchaser and persons not parties to the decrees in exe- 
cution, it seems to us that the view of the Calcutta High Court that 
the sale once effected, though by the inferior court, is valid against 
the other decree-holders is somewhat questionable. | 


NOTES OF ENGLISH CASES. 


Barnardo v. Ford, Gossage’s Case, 1892, A. C. 326. On an appli- 
cation for a writ of Habeas Corpus in respect of a child, directed to the 
head of an institution-for destitute children, it appeared that he had, be- 
fore the proceedings, handed over the child to another person to be 
taken to Canada and he did not know where the child was. Held by 
Lords, Halsbury L. C. Watson, Herschell and Hannen that although 
the writ ought to issue on the ground that the applicant was entitled 
to require a return to be made to the writ that the facts might be more 
fully investigated, the writ ought not to issue where it is shewn to the 
satisfaction of the Court that the person charged with unlawfully: 
' detaining a child or adult had de facto ceased to have any custody or 


control. > 


Scale v. Rawlins, 1892, A. C. 342. A testator gave three free-hold 
houses to his nephews S and W upon trust to pay the rents and inter- 
ests to his niece during life for her separate use, and after her decease 
(she leaving no ‘child or children), he gave one of the houses to S and 
‘the two others to W. The testator gave the residue of his estate to S- 
[449] and W equally. The neice died leaving children. Held that 
the neice took a life interest only and that on her death the houses 
passed under the ultimate residuary gift to S. and W equally there 
being no implied gift to her children. 


Cowley v. Newmarket Local Board, 1892, A. ©, 1845. A 
highway was vested in a local board as the urban authority for the 
District. The duty of levelling, altering and repairing the’ highway w 


"vested in them, An owner of adjoining'land made a drop in tke le 
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of the highway without the sanction of the local boarc and left it in a 
dangerous condition, A person walking along the highway fell down 
the deep and was injured. In an action against the. local board for 
suffering thé highway to be out of repair andin a dangerous condition, 
held that no action lay against the local board as they were chargeable 
only with nonfeasance and not with misfeasance. | 


+ Ramsayv. Gilchrist, 1892,~A C, 412. A vcluntary gift .for 
charitable purposes is not to ‘be treated as covinaus within the 
meaning of 27, Eliz, Ch. 4. and not avoided by a subs aquent convey- 
ance for value. 


. Ex Parte Deeming, 1892, A. C, 422. The Privy Council will not 
grant leave to appeal in criminal cases where it is næ even suggested - 
or surmised that substantial and grave injustice has been done either 
through a disregard of the forms of legal process or bysome violation of 


the principles of natural justice. 


Liquidators of the Maritime Bank of Cañada v. Receiver: 
General of New Brunswick, 1892, A C, 437. Held tl:at the provincial 
Government of New Brunswick being a simple contrazt creditor of the 
Maritime Bank of the Dominion cf Canada in respect-of public moneys 
of-the province deposited in the name of the Receiy=r-General of the 
Province is entitled to payment in full over the other depositors and 
simple contract creditors of the bank, its claim being “or a Crown debt 
to which the prerogative attaches, 


Connecticut Fire Insurance Company v.Kavaragh, 1892, A. O, 
473. Where a declaration alleged that the defendant had been guilty 
of wilful deceit and had fraudulently effected a transfershce of fire insur- 
ance in his books after a fire had occured from a company of which he 
was agent, to the appellants, of whom he wass also agent, with a 
fraudulent purpose and such charges of fraud and æceit failed, held 
[450] that the appellants could not be allowed in final appeal to 
contend for the firsttime that the pleadings and evidence disclosed 
such negligenceor breach of duty by the respondent as their agent as 
was in law sufficient to infer his liability forthe amount paid by them 
under the insurance so transferred. Fraud being of tae essence of the 
eclaration, and the evidence of the respondent directed to that issue, 
ould not be accepted as representing all that he would have adduced 
but a charge of negligence ; nor where the points ‘connected with 
issue had not been submitted to the courts below, . 
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Per Lord Watson: When a question of law is raised for the first 
time in a court of last resort upon the construction of a document or. 
upon facts either admitted or proved ‘beyond controversy it is not 
‘only csmpetent, but expedient, in the interests of justice, to entertain 
the plea. l 


Robinson v.Canhdian Pacific. Railway Co., 1892, A. C. 481, An 

appeal to earlier law and decisions for the purpose of interpreting the' 
provisions of statutory Code can only be justified on some special 

ground, such as the doubtful import or previously acquired technica] 

meaning of the language used therein. l 


Walker v, Baird, 1892, A. C, 491. Where the Government jug- 
tified certain acts in derogation of the private rights of the plaintiff in 
regard to his lobster fishery as acts of ‘State arising out of political 
relations between the Queen and the French Government contending 
that they involvod the construction of treaties and of a temporary 
modus vivendi for lobster fishing in Newfoundland and other acts of 
State and that they were matters which could not be enquired into by 
the court, held that the plea was no answer to the action. 

QYu@re : whether the Crown has the power of compelling its subject 
tio obey the provisions of a treaty made either for the purpose of put- 
ting an end to war or for arresting a war, or whether interference 
with private rights can be authorised otherwise than by the legisla- 
ture. 


Great Northern Railway Co, v. Winder, 1892, II Q. B, 595. 
Where a tourist’s ticket to a particular station issued by a railway 
company contained a condition that if used for any other station, it 
would be forfeited and the full fare charged, held that the condition 
was not a penalty and that a passenger using the ticket to any other 
station was bound to pay. the full fare to that station. 


The Queen v. Villensky, 1892, IT Q. B, 597. Where stolen pro- 
perty is resumed possession of by the owner, before it is received by a ` 
[451] person with the knowledge that it is stolen property, the offence 
of receiving stolen property is not committed. | 


In the goods of Fuller, 1892, P. 377. The disposing portion of : 
a will was written entirely on the first:side of a sheet of foolscap. The} 
second and third sides were blank. The signatures of the testator an 
the witnesses and the attestation clause were on the fourth side. H: 
that the will was duly executed and that probate of it should be grav 
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Karberg’s Case, 1892, ITI Ch, 1. Held by the Court of Appeal 
that, (1) although generally a misrepresentation to ~itiate a contract 
must be-made by a party to it or his agent, the rule : =' not of universal 
application, and an application to a projected compaiy for sharss based 
upon a prospectus issued by the promoters before tha formation is -an 
offer to take them on the terms of the prospectus, ane a misrepresenta- 
tion in the prospectus, though not made by ‘the company or its agents- 
will entitle an applicant for shares to rescission of bis contract and to 
repudiate the shares alloted to him, (2) where the promoters i issue with 
the prospectus a list of members of the council of administration, the 
effect of the statement is not merely that the membes mentioned have 
expressed their willingness to serve in the council of :dministration, but 
that they have authorised the publication of thei=’ names as such 
members. 


| 

Snow v. Boycott, 1892, III Ch, 110. Weeére a will created 
two successive life estates, and the owner of the Hrst life-estate, a 
lady, being anxious to give up the management of tke estate, transfer- 
red the same to the second tenant-for-life to hold to-nim and his heirs 
and assigns during her life to the use that she might receive an annual 
rent charge during her life, and-subject to such rent tharge to the use 
of the second tenant-for-llfe and his heirs, and the eF provided for a 
reduction of the rent charge during the time that ths. transferor lived 
with her successor, and thé transferee, the second te-ant- for-life, died 
during the lifetime of the first tenant-for-life, hald there was no 
merger of the estate of the first tenant-for-life in tha: of the second. 


Corbett v, Jonas, 1892, IIT_Ch, 187. In determining the right 
_ to light passing by a grant of land with a building upon it, regard 
should be had to the future and it must be considered =ot only how the 
building is used in the present, bué how, according E resonable antici- 
pation, it will be used henceforward ; but no intention should be imputed 
that the light-should.be used for a special purpose no- shown to be in the 
mind of either the grantor or the grantee at the date of the contract ; 
consequently, although the building may be near tag wool exchange, 
[452] there cannot be said to be any intention that te premises should 
be used for wool-broking purposes requiring an extraordinary amount 
of light. The grantee is entitled to sufficient light fcr all ordinary pur- 
oses of business as commonly carried on in the Chy of London, but 
to an extraordinary amount of light required. for wool-broking 
CRISA l 







4.48 THE MADRAS LAW JOURNAL. vou. it. ` 


Mansell v.British Linen Company Bank, 1892, III Ch, 159. The 
plaintiff claiming to be entitled to certain shares obtained an ad interim 
injunction restraining the defendant from selling the shares on the usual 
undertaking as to damages, and successfully opposed a subsequent 
summons for the sale of the shares and payment of the sale proceeds 
-into courf. In assessing the damages to which defendant was entitled 
-on the action failing, held that there was no presumption that- the 
shares would have been sold at the’ highest price ruling between the 
date of the issuing of the injunction and its dissolution, but the 
fluctuations of the market should be taken into consideration and that 
the proper amount of damages was the édifference between the price ~ 
when the injunction was granted and the price when the summons 
-asking for a sale was made. 


MISCELLANEOUS. . 


Trial by Jury -—The withdrawal of the right of trial by jury in 
certain important classes of criminal casesin Bengal has created a great 
‘sensation in that province. The notification of the Bengal Govérnment 

appears to have had its origin in a growing bias of the executive 
[453] authorities against the system., The raison detere of trial by 
jury is the confidence of the community in the justice of the tribunal. 
The justice of the decision is not tested by any abstract rule of right and 
wrong but it must be adapted to the feelings and sentiments of the 
community among whom the tribunal sits and acts. It is a mistake to 
argue that trial by jury is a foreign institution. ‘Ttis ofa piece with the 
Panchayat and the caste tribunals with which the. people are familiar. 
It has now been in existence as a part of Indian judicature for 30 years. 
It is growing in importance and is being more largely appreciated. 
And in the circumstances of this country its value has all the more 
increased. It has a great educative influence upon the people. The 
deterioration in the capacity of our English judicial officers and their 
diminishing acquaintance with the languages, ways and habits’ of the 
‘people consequent upon the increased facilities of communication 
"between England and India necessitate the substitution of a body: of 
intelligent fellow-citizens of the prisoner under trial, under the 
direction of the judge, as a safer and sounder tribunal than the judge 
himself. Speaking of the direction of the judge we may point ou 
that the comparison between juries in England and their brethr 
in this country is unfair to the latter. We know few judge 
this country who are competent to direct them like the judg 
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England and if we have regard to the parctice of aur judges we are 
not over-stating the truth in saying that few judges take the pains to 
furnish intelligent guidance to the jury. We hav often heard of 
judges in the Mofussil who do not charge the jury atall in many cases 
or who do not care to know what the pleaders say ir their vernaculars 
in their address to the jury, which in the absence sometimes of inter- 
pretation into English they are always unable to unéarstand. To take 
the jury to task for erroneous or perverse vedicts is by place the blame 
on the wrong shoulders. We must also point out th=t the Government 
instead of endeavouring to discover the defects of the present system, if 
any, has behaved unwisely in withdrawing trial by j jury: ‘Dy & stroke of the - 
pen. We are surely entitled to expect that a Government not wedded 
to any preconceived theory and anxious for the succes: ‘of the institution 
would instead of plucking up the plants by its roots prune the excres- 
cences which interfere with its healthy growth. It.seems to us that if 
Government instead of issuing this hasty and ill- advised notification 
had appointed a commission to findout the defects and suggest improve- 
ments, its actions would have commended itself to all:honest ‘and right 
thinking-men. 

The City Civil Court :— This new court has Gen started a 
much opposition from a class and the blessings. of tke many. But wa 
[454] understand interested attempts are being made to wreck the 
utility of this new measure. Before the Act was passed we insisted 
upon the insertion of a provision specifying the fees recoverable on 
account of professional assitance by one party from the other, but no 
attention was paid to the suggestion by the Suorame legislature. It is 
an open secret that much of the opposition to the measure was actuated 
by the fear that the enormous bills of costs of attorneys were doomed 
in the new court. It was unanimously believed that the scale of 
professional remuneration applicable to the Motussi. ci Court would be 
applied to the City Court and the weleome extended so the measure was 
based upon that hope. If the system of taxation obtaming on the original 
side or anything like it is to be applied to the new ' ‘court, it will be an 
inferior edition of the original side with ‘ts evils aseravated and its 
advantages minimised. We believe there are judges. on the High Court 
Bench who are alive to the enormity of the evil: and will not lend 
| themselves to nullify a measure calcuated to bring jastice | to the door 
f the poor litigant. i 
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IN THE HIGH COURT OF JUDICATJIRE A-T MADRAS. 
Present :—Mr. Justice. Muthusami Iyar and Mr. J astice Wilkinson. 


T. R. M. Arunachellam Chetti ` `... Appllt. (Petr. È Purchase) * 
” | | 
Respondznts |(Counter-Petrs).* 

V. R. R: M. A. R. Noia] bth and 10th 'Defdts.. 


Chetti and others. and Sureties Nos. 1 to 9). 
{ I. L. R. 15 M. 208. l 

Civil Procedure Code, Ss. 318. 611—Order ere aside sale Appeal to Privy 
Counctl—Security for mesne profits—Execution—dAppeal—Mesne profits incit- 
ding interest. | - 

The High Court on appeal set aside an execution sale of immoveable proper- 
ties by the Subordinate Court. The auction- purchaser appealed to the Privy 
Council. The High Court took security from the judgment-debtors, who were 
placed i in possession pending the appeal to the Privy Counci:, for re-delivery of the 
“properties and mesie profits. The Privy Council reversed tke, ordet of the High 
Court setting aside the sale and restored that of the Subordinate Judge confirming 
it. On an application by.the purchaser for the recovery of the-mesne profits from the 

_judgment-debtors and his sureties, the Subordinate Judge refused execution against 
the sureties and awarded a certain amount againss the judgment-debtors after 
deducting some charges of a receiver, who was in management of the properties 

-uuder an order of court, for satisfaction of the decrea3 of some creditors of the 
judgment-debtors. 

On appeal to ‘the High Court against this order. keld, (© ) that although the 
order of the Privy Council merely confirmed the sa-e, it ahi competent for the 
Subordinate Court to order the judgment-debtors io piy! mesne profits to the 
auction-purchaser by way of restitution, as the delivery of| the property under S. 
218, C C. P., is a relief which follows peremptorily the conirmation of the sale ; 
(2) that, asthe order of the Subordinate dudga was inde in enforcement 
of the order of the Privy Council, S 611, C.C. >. conférs a right of appes 
to the High Court so far as the original judgment-debtors are concerned ; (3) that 

the sureties cannot be proceeded against in execution for jihe recovery of mesne 
profits ; (4) that the purchaser is entitled to interest ou the profits of each year up 
to the date of payment; (5) thatthe salary of the Jeceiven and his establishmeut 

ho were not appointed for the appellant's beneft or at|/-his request, cannot be 

ducted in calculating the mesne profits. I, 

CR. 25 B 409; 2 Bom IL. R. 203; 28 C 212; 31 M 8805-8 M L- T. 31%,] 


* C, M. A, No. 20 of 1889. i 29th September 1891, 
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Appeal against the order of the Subordinate Judge’s Court of 
Madura (East) in Execution Petition No, 72 of 1888 (Original Suit 
No. 44 of 1879). 

The facts. ot this case are fully set out in the following judgment 
of the High Court. 


FV. Bhashyam Atyangar for Appellant. 
S. Subramaniem and P. R. Sundara Aiyar for 1st, 7th and 9th 


respondents. 
y. Krishnaswami Aryar for 3rd, 4th and 5th respondents. 


T. V. Seshagiri Atyar for 10th respondent. 


Súbramaniem :—There is no appeal in this case. The order of 
the Privy Council merely confirms the sale. The auction-purchaser 
seeks to recover mesne profits, not allowed by the order, in execution. 


‘The proceeding is, 1st, between the purchaser and the judgment-debtors. 
S. 244 does not apply. The order made by the Subordinate Judge is 


not in execution of the order of Her Majesty. So there is no ap- 
peal under S. 611. i 


Muthusami Aiyar J:—Was not the re-delivery of the property 
made in execution of the order of the Privy Council?. 

Subramaniem :—No. When a sale is confirmed under §. 312, 
delivery of the property of the: purchaser is not made in execution 
of the order of confirmation, but under the specific provision in 
S, 318. The order confirming the sale was appealed against, not 
the order delivering property. 

Muthusami Atyar J :—The ee E possession under 
S. 318, how did you obtain possession again? Was itnot by way of 
restitution, when the High Court set aside the sale ? If so, why should 
not the purchaser get it back in the same way, when the Privy Coun- 
cil set aside the High Court's order ? 

Subramaniem :—The confirmation of sale was a condition pre- 
cedent to the delivery. When that was cancelled, the condition failing, 
the delivery was null and void,.and the parties were entitled to be res- 
tored to the status quo. But the restoration by the Privy Council of 
the Subordinate Court’s order is repetition of the confirmation, and 
the purchaser may under S. 318 be again putin possession. But that 
is not the execution of the order of the Privy Council. Still less is th 
application for mesne profits a proceeding in execution of H 
Majesty’s order. And so far as the sureties are concerned, tbere 
be no execution against them and therefore no appeal, OO 









d, 
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Bhashyam Aiyangar:— I submit S. 601 ae: a clear right 
of appeal. The right to order restitution is an inherent power of 
[3] the court. If I had remained in possessicn, I would have received 
the profits. The illegal order of the High Court transterred my pos- 
session to the judgment-debtors. When thet is seb aside, I am enti- 
tled to be placed back in the same position in which, but for that 
order, I would be. See Rodger v. The Cempto-r D’ Escompte De Paris 1 


I am entitled to mesne profits in execution by way of ‘restitution. See 


S. 583. 

Muthusamt diyar J:—You may eae the appeal. 

Bhashyam Aiyangar:—The principal question is whether I am 
entitled to execution against the sureties. In Tairumalai v. Ramayyar, 
it was decided by this Bench that the decrze-holeer may execute a 
decree against sureties who bound themselves for tre due satisfaction 
of the appellate decree. The words ‘‘ such court shall proceed to execute 
the decree passed in appeal according to the rulas herein before prescribed 
for the execution of decrees in suits” in S. 583, have been held to 
include the rule for execution against sureties m S. 253. Sureties there- 
fore under Ss. 545 or 546 may be proceedəd against in execution. 
Now tho same words tbat are contained in 3. 583, are enacted. in 
the last clause of para. (2) of S. 610. Sureties’ therefore who have 
bound themselves pending an appeal to tke Pri¥y -Council are in 
the same position as sureties in S- -258. Bans Bahadur Singh v. 
Mughla Begam, 3 is in point. airs 

I am entitled to interest on the profits of Sieh year. The defini- 


tiom of mesne profits includes interest. See S. 211, also Jaswant 


Singh v. Dip Singh 4 and Ram Sahai v. The Bank! of Bengal. 5 

The Subordinate Judge was wrong ia deducting the receiver’s 
salary and that of his establishment, from the amotnt of profits due to 
the appellant. The receiver was appointed at the instance of the cre- 
ditors of the 1st and 2nd respondents, judgment-débtors. 

Subramanien, :—In the first place the aia is not entitled to 
mesne profits in execution. They have not been g-anted by the order 
of the Privy Council, nor do they arise b” way lof restitution. The 
order of the Privy Council merely confirms the sále. The delivery of 
the properties is under S. 318. Th ere is no provision for mesne profits 








nder that section. 
 Muthusami Atyar J:—See L. R., 3 P. C., 465 Et p. 474. 


fis 
id 





1. (1871) L. R. 3, P.C. 165. 8. (1880) IÍ L. R.2 A. 604. (F. B.) 


2. (1890) 1. L. R. 183. M. 1. . 4. (1885) IL -L. R A 7 439, 
5. (1886) 1. L. R. 8 A 262. i 
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] Subramaniem :—That is not this case. Where there is a decree 
directing delivery of property, tben restitution may cover mesne profits 
also. Here the delivery is under S. 318. 


Next, I submit theve can be no execution against the sureties. 

The case in Bans Bahadur Singh v. Mughla Begam 1 was decided with 
réference to the surety for cost of an appeal to the Privy Council. That 
was dissented from by the Calcutta High Court in Radha Pershad 
Singh v. Phuljuri Koer.2 Upon this conflict of authority’ the legislature 
enacted, by Act VII of 1888, para. (3) of S. 610, so far as regards the 
surety for costs. But the section does not apply to a surety for mesne 
profits. In Chapter XLV, there are two classes of sureties referred to, 
the surety for costs in S. 602 and the surety forthe performance of 
the decree appealed against or of her Majesty’s order, in‘ S: 608. The 
conflict between the Allahabad and Calcutta Courts was with reference 
to execution against the surety for costs, though the position of the 
other class of sureties was referred to in the judgments. The legislature . 
in view to the aontiies enacted para. (3) of 610 allowin# execution 
against the surety for costs, merely. “If the last clause of para. (2) 
of S. 610 enables execution against all sureties, why enact para. (3) ? ) 
T submit that the meaning of the legislature is clear, that you cannot 
execute against sureties of the class referred to in S. 608. 


‘As to interest claimed, the explanation to S. 211 cannot apply. 
This is not a suit for the jenna of immoveable property. See Eliot 
M. Isana v. Dullabh Dwarka. 3 


As to the receiver’s charges, the respondents are in no way res- 


‘ponsible for them. They are only bound to pay what with ordinary 


diligence they might have received, and they only received the pro- 
fits after deducting the receivér’s charges. 


Krishnaswami Aiyar:—The surety referred to in S. 253 is a sate 
referred prior to decree. In S. 336, thereisa surety referred to for the 
production of the judgment-debtor. The Code specially provides, this 
surety may be proceeded against in manner provided by S.253. There 
is no similar provision in 8.610. If 5.253, were to be extended to appeals 


| by force of S. 583, it might in the same manner ‘be extended to 


proceedings against sureties for the production of the judgment-debtor by 
S.647, and yet the legislature did not contemplate that mode of exten; 


“gion but provided [5] expressly by the last clause of S. 336. Similarly © 








1. (1880) I. L. R, 2 A 604. 2, ae) I. L. R. C.. 12 404. 
3, (1872: 9 B- H.C. 
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The appellant .then claimed mesne profits from ` the 26th February 
1885, when respondents 1 and 2 were put back =n possession with 
reference to the order of the High Court io the ead of Fasli 1297, 
or 30th June 1888. He sought to recoves them in execution pro- 
ceedings not only from respondents 1 and 2 by attachment of the 
sale amount deposited in court, but also from thsir sureties by at- 
tachment of properties offered as security. The 1=spondents resist- 
ed the application and the several questicns raised by them for 
decision are set forth by the Subordinate Judge in paragraph 25 
of his order. The Subordinate Judge held that -the appellant was 
entitled to recover mesne profits from responderts .1 and 2 by 
application for restitution and found that the amount payable for 
such mesne profits was Rupees 17,565. Eat he- was’ of opinion 
that the appellant was not entitled to prozeed agsinst the sureties, 
respondents 3 to 11, summarily or by way of execution, and that 
his remedy against them was’*by a regular suit. Accordingly, he 


permitted execution against respondents 1 and 2 for the amount 


mentioned above and dismissed the appellant's applicetion so far as it 
related to enforcement of the liability of the sureties, respondents 3 to 
11. In the view which the Subordinate Judge too= of the case, as 
against the sureties he did not consider it necessary to determine the 
5th and 6th questions mentioned in paragraph 25 as arising upon 
their contention. To this order, both the appellant znd respondents 1 
and © object and six questions are argued befcre us, zwo for the latter 
and four for the former, the other questions not beinz pressed upon us. 


It is urged for the lst and 2nd respondent thet no appeal lies 
from the order made by the Subordinats Judges. The order in 
question was madein enforcement of the order of Her Majesty 
in Council and it can only be made under S 610 œŒ the Code of Civil 
Procedure, which renders the rules applicable to exeeution of original 
decrees also applicable to enforcement of that crder. Any party 
aggrieved by an order made in execution of a decree cf the Subordinate 
Judge is entitled to appeal and the objecticn is therefore one which 
cannot be supported. eo 


The next contantion is that the Subordirate Judge has [8] 
isconstrued the order of Her Majesty in Coureil, that it did not 
ect payment of mesne profits, and that such :-payment was not 
hin its purview. It is also urged that the Subordinate Judge 

q the appellant in possession under &. 318 and that there was 
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no appeal to the Privy Council from the order made ünder that 
section. The formal order of. Her Majesty in Council declares 
that the appeal was allowed, that the order of the High Court 4 
was reversed and that the order of the Subordinate Judge was 
confirmed and directs the several courts and all parties concerned 
fo conform to it. The true construction is, not simply that the 
relief awarded in terms by the order restored should be con- 
tinued to the appellant from the date of it, but also that every 
benefit fairly and reasonably consequential upon it should likewise 
be continued to him. That was the construction put. by the Judi- 
cial. Committee upon a similar order in Rodger v. The Comptoir . 
D’Escompte de Paris 1. It is true that the order which the High 
Court set aside on appeal and which the Privy Council restored was 


` 


the one made by the Subordinate Judge confirming’ the sale to the ` 
appellant- under S. 314, and that it ‘said nothing further than 
that the. salo was confirmed. But ‘Ss. 316 and 318 which are 
peremptory directed what relief or benefit should be conferred upon 
him when an ‘order confirming the sale was made; and the former 
ordered the issue of a certificate as a title- deed, and the latter, the 
delivery of the property purchased. The three Ss. 314, 316 and 318 
are, when read together, related to each other, the first as declar- 
` ing that the purchaser has a valid title, the second. as directing, 
that statutory evidence of such -title be furnished to him, and the 
third as giving effect to the sale by transfer of possession without . 
- the. intervention ‘of a regular suit. The declaration, therefore, fhat 
the order of the Subordinate Judge is restored, includes a direction 
necessary to continue to the appellant the consequential benefit which 
the appellant had secured’ under S. 318, when the High Court set 
aside the order of the Subordinate Judge. This is also apparent from 
the respondent’s action when the High Court set aside the sale under 
S, 314, and he claimed under that order to dispossess the appellant 
who had been placed in possession under S. 818, and to be put 
back in possessien, though there had been no appeal to the High 
[9] Court either, from the order made under that section. We are of 
opinion that a benefit by” way of restitution is clearly within the 
purview of-the direction embodied in Her Majesty’s order in Coun- 
cil. It does not appear- that this objection was taken when t 
‘High Court transmitted. Her Majesty’s order for execution to t 
Subordinate Court. - 








1. (1878) L. R. 3 P. C. 465. 
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No other objection contained in the memcrandum of objec- 
tions is pressed and we dismiss it with costs. 


Passing on to the objections taken by the appellant, the first and 
the main contention is, that the Subordinate Judge ‘erred in holding 
that the sureties could not be proceeded aginst exseept >y a regu- 
lar suit in respect of mesne profits to which he is entitled by way 
of restitution, The sureties being no parties to tha order made by 
Her Majesty in Council, their liability could only be enforced on 
general principles by a regular suit, in the absence of a’ special 
statutory direction on the subject. This is conceded but our atten- 
tion is drawn to S. 263 of the Code of Civil Procedure and to 
the words in 5. 610 “in the manner and according to the rules 
applicable to the execution of its original decrses,” and it is argued 
that S. 253 ought to be read as part of S. 610. It might ‘be su, if 
there was no special provision inconsistent with such contention in 
S. 610 as amended by Act VII of 1888, S. 58. That section pro- 
vides that “in so far as the order awards costs to the respon- 
dent, it may be executed against a surety sherefor to the extent 
to which he has rendered’ himself liable, in fae same manner as it 


may be executed against the appellant.” On ‘comparing it with 
S. 258, itis apparent that the words, “in so far as the order 
awards costs to the respondent” are subszituted. for the words, 
in S. 253, “the decree may bé executed.’ The “ntention it sug- 
gests is to make the rule contained in S. 253 part of S. 610, only 
so far as the order of Privy Council awards- costs to the respon- 
dent. On the view that the rule embodied in S. 253 was intended 
to be included by : words, “ according to the rules, applicable to 
the execution of its original decrees” thee is, no. necessity for 
the amendment ; nor is it sensible. It is suggested that we may 
treat it as surplusage or as introduced by way of illustration but 
we cannot accede to this suggestion without departing from the 
recognized rules of interpretation. There is reason to think that 
[10] the amendment was made with reference te a-zonflict of opinion 
on the subject between the different High Courts. In Bans Bahadur 
Sing v; Mughla Begam, } which was decided in J anuary 1880, the ques- 
ion whether the general words in S. 610 according to.the rules 
applicable to execution of its original decrees” include the rule 
tained i in S. 2538, was considered - by-- the- -Full-- Bench -of -the 
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Allahabad High Court. The majority of the court held that it did, but . 
two of the learned judges dissented from that opinion. In that ease 
there were two references, and one of them related to a surety-bond 
which secured the costs of the Privy Council, whilst the other 
covered the whole decree appealed against, including the decretal 
amount and the costs. The learned Chief Justice who delivered the 
judgment of the majority ofthe court observed that the legal question 
was the same in both and must be answered in the same way. The 
answer was that all the rules applicable to execution of original decrees 
including $S. 253 were made part of S. 610, the -ground of decision 
being that sureties were intended to be placed on the same footing 
with defendants and that there was no reason why a distinction 
should be made between persons who became sureties in the Original 
Court before decree and those who became such in the Appellate Court 
before the Appellate Decree. The dissenting judges, however, held that 
the liability ofa surety rested on his bond and not on the decree 
and that: S. 253, which introduced a rule of substantive law among 
the rules of procedure, was limited to the class of sureties mention- 
ed therein, and could not be extended to sureties who became such. 
when an appeal was preferred to the Privy Council, and that the 
general words in S. 610 ™ rules applicable to execution of original 
decrees” referred only to rules of procedure and did not include a 
rule of substantive law embodied in S. 253. In Radha Pershad 
Singh v. Phuljuri Koer1 the same question was considered by a 
Divisional Bench of the High Court at Calcutta with reference to 
an application for execution against a surety in respect of costs 
awarded by the Privy Council, and the learned judges who decided 
that case concurred in thé opinion of the dissenting Judges in 
the Allahabad case. The effect of similar words usedin S. 583, was 
considered by Divisional Benches of the High Courts at Bombay and 
ab Madras in the cases of Venkapa Naik v. Baslinpaga,2 Thirumalai 
v. kama diyar 3 and the judges who decided those cases 
agreed with the [441] majority of the Allahabad High Court. All 
these decisions had been passed except the one in Thirumalai v. Rama 
Aiyar 3 before the amendment was introduced, and though 3. 610 was 
amended, S. 583 was not similarly amended. The amendment wa 
apparently made with reference to the conflict of opinion between t 
High Courts at Allahabad and Caleutta, and the insertion of ; 














I (1885) I. L. R. 120. 404. - 2, ı (1888) I. L. R. 12 B. 411, 
3. (1890) I. L. R. 13 M. 1. 
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words, ‘in so far as the order awards costs to the respondent’ becomes 
significant, when it is remembered that the majority af the judges of 
the High Court at Allahabad held that the whols order, whether 
it related to costs or the decretal amount, might ‘he, snforced ‘against 
the surety in execution. It is clear, therefore, that the amendment 
contemplated a distinction between the order as to costs and the other 
orders and declared that the surety might be proz3eded against in 
respect of the former, implying thereby that but for the ‘amendment, S. 
253 should not be treated as incorported with S. 619, by the general 
words; «according to the rules applicable to the execution of original 
decrees.” Having regard to the circumstances in waich the amend- 
ment was made and to principles on which the use o a special phrase 
may be held to evidence no special intention on the psa-t of the legisla- 
ture as laid down in Hough v, Windus,| we are of opinion 


that the order of the Subordinate Judge is right so faras it refused the 


appellant’s application to proceed against the sureties in execution in 
respect of their liability for mesne profits. 


The second question argued in support of this appeal relates 
to interest claimed on mesne profits from the erd of the Fasli on 
which they became due to the date of payment. The expression 
“mesne profits” is explained in S. 241, as inckding interest on 
such profits and the respondents 1 and 2 are ordered to pay mesne 
profits to the appellant on the ground that suck payment is con- 
sequential on the order of the Privy Council.. Again, whenever 
money paid on account of a decree since reversed on appeal is 
ordered to be refunded, the reftind is ordinarii; directed to be 
made with interest. See I. L. R,7 A, 432;I. O. R,8A. 262; 
and L. R’, 3 P, C.; 465. The casein Hürro Doorgx Chowdhrani v. 
Maharani Surut Soondari Dobi? on which the S=bordinate Judge 
relies is not in point, the ground of decision beingthat interest was 
disallowed by the decree and that in oxecution the [12] court is not 
at liberty to amend it. Nor is the case reported in 9B. H. C. R. 7, in 


point, for it is only an authority for the proposition that the cases . 


contemplated in S. 211 form an exception to the Common .law rule 
about interest and it was decided with reference to S.19, Act VIII of 
859, which did not define mesne profits as inclucing interest. We 
ink that intrest at 6 per cent. per annum should bezawarded on the 
profits for each Fasli from the end of that Fasli to the date of 
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payment ae that the order of the. Subordinate Judge should be 
varied accordingly. 


The third objection argued relates to the order of the Sub- 
ordinate Judge so far as it debits ‘against the: ‘appellant the salary 
of the receiver and his establishment. The receiver was appointed 
certainly not for ‘the appellant’s benefit or at his request, but at the 
instance of the lst and 2nd. respondents’ creditors and for their 
benefit. The Subordinate Judge considered that under S. 211 the 


‘ defendants should not be charged with anything more than. what | 


they had actually received. But for the intervention of the Ist and 
and respondents, judgment-creditors, it is clear, that the appointment 
of a receiver would have been unnecessary and it does not appear 
just that the appellant who was dispossessed by the respondents 


-1 and 2 should bear a charge consequent on their act and not shown to 


be necessary in the ordinary course of prudent management. This 
objection must, we think, also be allowed and: the order appealed 
against amended. 


“The only ' other objection taken on appeal relates to the differ- l 


ence between the average income for Fasli 1297 and the amount 
claimed by the appellant. The Subordinate Judge disallowed the’ 
difference, because it was in excess of the amount actually claimed 
by the appellant. We must take’ the agreement on which the 
Subordinate Judge acted to have been made subject to the rule 


‘that no more than what the appellant himself claimed was to be 


‘awarded to him. Ws disallow this objection. 


The -order of the Subordinate Judge will be amended to the 
extent- indicated above and confirmed in other respects. Costs will 


be paid proportionately by ‘appellant and 1st and 2nd respondents 


but the other respondents are entitled to their costs, as many set, 


i 


[is] INTHE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Parker and Mr. Justice Wilkinson. 


Krishna Bhatta MaS ae Appellant ( Defen da n t).* 
v. 
Lakshminaranappa © .. Ke Respondent (Plaintiff. ) / 


[s. c. I. L. R,15 M67} 
-- ~ Madras -4et -VILI of-18865, S.12—Mulgeni tenant. Relinquishmant Vali 
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Held, that S. 12 of the Rent Recovery Act does not sthorize a mulgeni 
tenant, to reling wish. his land without the consent cf-the landlord, so as to free 
himself from liability to pay rent. 


Per curiam, It does not | appear that a mulgar is 1 landho:der specified in B. 2. 
[R. 14 M LJ 81=27 M565 | 


Second Appeal against the dcorsol the Subordinete Judge's Gourtof 
South Canara in Appeal Suit No. 299 of 1889. confirming the decree 
of the District Munsif of Puttur in Original Suit No 103 of 1889. 


This was a suit for the recovery of zent due under mulgeni 
(perpetual) lease executed by the defendant to the pleintiff. Defendant 
pleaded that-he had relinquished his right to the possession of the land 
and given the plaintitf notice of such relinquishment. 


The District Munsif decreed the suit holding tat iioa the 
Transfer of Property Act did, not apply to the Distrizé (South Canara), 
S..111 (e) laid down the rule of law which ‘should gov=rn the case. The 
Subordinate Judge on appeal confirmed the Munsifs decision on the 
ground that there was alocal usage against the right to quit.and also an 
express contract, which were saved by S. 106 of the Transfer of 
Property. Act evem if the Act was applicable. The dafendant appealed 
to the High Court. 


S. Bamaswami Mudahar for appellant. 


N. Subramaniem for respondent. 


— 


Ramaswami Mudaliar :—referred to the prov:so of S. 12, of the 
Rent Recovery Act, 2. e.s, “ provided always thay tenant&: shall be 
allowed to relinquish their lands at the end of tha revenue year by 
a writing to be signed by themrin the presence, af witnesses or at 
any other time if the landholder is willing to accept the relinquish- 
ment.” - 


BS N. Subraméniem—contended that the section ‘did not apply to 
a mulgeni tenant. 


[44]. The C ourt delivered the following. ve 


JUDGMENT :—We are of opinion taat S. 12 of the Rent 
Recovery Act does not apply to this case. In the frst place it is- not 
shown that the plaintiff comes within the class of =ndholders defined 
y S. 3, and next it is impossible to suppose tīit'in an Act for 
solidating: ahd improving’ the law for the recovery,of rent, it could 
ibly be intended fo repeal the ordinary law vetting to contracts 
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and enact that one cortracting party could put an end to the contract 
whenever he chose and the other never. (See the remarks of Holloway 


nJ, Chockalinga Pillai v. Vythealinga Pundara can. ): 


The appeal is demei with costs. 





IN THE SIGH COURT OF JUDICATURE AT MADRAS. 


Present: —Mr. Justice Parker. ‘ 
Kuttiana Gounden’  .... ... Appellant Plaintiff).* 
Muttia Gounden ` „$... Respondents (6th Defendant). 


Otvil Procedure Code S. 244—Decree for moiety for a defendont—Execution 
by plaintiff—Clainv for a moiety of proceeds, 


é Where ina mortgage suit a decree was passed fora moiety of the mortgage 
amount in favour of the plaintiff and for thé other moiety in favour of the 6th 
defendant; held, that the latter is not entitled to recover in execution proceedings 
one half of the sale proceeds realized at the instance of the plaintiff, decree-holder, 
and that.his remedy, if any, is ‘by a separate suit. 


"Appeal. against the order of ‘the District Court of Salem in 


‘Appeal Suit No. 23 of 1890, confirming the order of the Court of 


the District Munsif of 'Namakal in Execution Petition No. 594 of 
1889 connected with Original Suit No. 192 of 1888. 


The facts of this case are fully Set out in the plowing judg- 
ment of the High Court. K 


s. Subramania Aiyar, forappellant, 
` K. Krishnamachariar for respondent. 
The Court. delivered the blwng 


JUDGMENT:—The plaintiff sued on a mortgage bond cxecut- 
ed in favour ‘of himself: and 6th defendant, alleging that 6th 
[15] defendant was only a benami holder of the mortgage. The 6th 
defendant contended that: he kad equal rights with plaintiff and the 
District Munusif found that each- was entitled to a moiety. Instead 
however of making 6th defendant a co-plaintiff, the District Munsif 
decreed -in favour of. plaintiff for half the mortgage-amount and in 


_favourof,6th defendant for the other half. 





_* 6, M. S. A, No. 69 of 1890. . ... 28rd September, 1891. 
1 (1870) 6 M. H. C. R. 164 ‘at 178. 
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No appeal was preferred, and the plaintit in execution of his palf 
share brought ‘the mortgaged property to sale. Then 6th defendant 
applied that it should be again sold for his half shara, but was.informed 
if could not be sold twice over and that he should apply for an order 
that half the sale proceeds be paid to him. Hence the present applica- 
tion for half the sale proceeds which the District Munsif and. District 
Judge have decided in favour of the 6th defendant. | 


„a 


It appears tõ me that the order of tha courts below is wrong. 
The decree has not been passed jointly in favour of plaintiff and 
6th defendant within the meaning of S. 231, C. O. P, but is in 
favour of each separately for his own moiety. Whether 6th defend- 
ant ean execute a decreé so irregularly- passed may be a question, 
but as between plaintiff and 6th defendant, there is no decree to 
execute under S. 244, C. C. P. The question arising between them -is 
not in respect of the furtherance of or hindrance to the manner of 
carrying out the execution of.the decree. It an a:leged right arising 
in consequence of the plaintiff having executed the cecree obtained by 
him against defendants 1 to 5. The remedy (if any) would appear 
to be by separate suit. See Haragobind Das Koibuscio v. Issuri Dasi.1 


The order of the District Judge is set asice witk costs. 


roo 
1 


IN THE HIGH OF COURT JUDICATIJRE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt: Chief Justice, ad Mr. 
Justice Handley. i 


j 

Annamalai Chetti ut oe Appellant (Plaintif). j 
v. 

Subramanian Chetti 


i 


"Respondent: (Derendant). 
S. C.I. L. R. 15 M. 28€. 


`~ 
af 


Civil Procedure Code, S 586 Second appeal —Suit of small cause nature—S uit 
for crops illegally carried off—Provincial Small Cause Covrts -Act IX of 1887, Cl. 
BL. E . 7 en ae Oe aa 


me 


[46] Where a person sues for the value of certain lands, in his posséssion, which 
had been illegally carried off by the defendant, it isnot a suit-for -the: profits -òf 
immovegble property wrongfully received by the.defeniant Within the?! meaning*of 
l. 31 of Sched. II of Act IX of 1887, and is therefore of a small cause nature. No 
ond appeal lies in such a case where the suit has bein instiimted in the regular 









* S.A. No. 107 of 1891. ` Tth January 1892, 
}, (1889) I. L. R. 15 ©. 137. 
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court. The nature of the suit is not affected by the fact that the defendan; sets up 
a ofaim of title to the land. 


Second Appeal against the decree of the ne Court of Madura 
in Appeal Suit No. 770 of 1889, reversing the decree of the Subordinate 
Court of Madura (Hast) in Original Suit No. 63 of 1888. 


This was a suit for Rs. 500 (with further interests and costs) being 
the value of crops carried off by the defendant from certain lands bė- 
longing to the plaintiff during Faslies 1294, 1295 and. 1296. The plaint 
stated that “in Fasli 1293 the defendant illegally carried’ away the ` 
produce that had been raised by the plaintiff and the Samudayam 
incomes of the said lands and in Faslies 1294, 1295 and 1296 also they 
similarly carried away the produce and incomes from the said lands.” 
The defendant set up title to the land in himself. The Court of first 
instance found in favour of the plaintiff on all the questions and 
gave him a decree-as prayed for. On appeal by the defendant the 
District Judge dismissed the plaintiff’s suit deciding adversely to- the 
plaintiff on a question -which is not relevant for the purpose of this 
report. The‘ plaintiff appealed to the High Court. 


y. Krishnaswami Aiyar for appevant 


F. en ee Aiyangar for enoni 


Bhashyam Aiyangar :—The suit is of a small cause nature and 
4 value does not exceed Rs. 500. There is no second appeals; See 
S. 586, Civil Procedure Code. i 


Krishnaswami Aiyar :—This is a suit for the profits of immoveable 
property wrongfully received by the defendant and specially exempted 
from the cognizance of the Small Cause Court a Cl. 31 of Act IX 
of 1887. 


Handley J:—Is it a suit for the profits ? 9 


Kr ishnaswami Aiyar ;—I submit yes, Grops are profits. I sue atot 
the value of the crops. Such a suit was cognizable by the Small Cause . 
Court under the old Act. But the new Act. specially exempts-[47] it 
by. Cl. 81, see report of the Select Committee‘on the. Small Cause Bill 
before it became law. Srirama Samanta. Vy, Kalidas Dey’ Li is-in poit’ 


Bhashyai Aiyangar :—In that ‘ase the plaintiff - was. out , 
possession. 


_ = — — -— ee ee 
aoe (ig - m ære j e —— 


1, Geen IL. L R18 0846. Š 





) 


` 


under the ruling of the Calcutta Court. 
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Krishnaswami Aiyar :— That makes no diferente The Caleutta 


_ judges say that the question whether the suit is ecgnizable by the 


Small Cause Court or not depends on whether the deiéndant took the 
crops under a colour of right or’ a3 a mere trespassar. In this case 
the defendant set up title to the land. The suis is therefore exempted, 
ay 

Handley, J :--Where do the Calcutta judges get anything about 
the defendant acting under a colour of right, from tha section’? 


Krishnaswami Atyar :—There is no such thing in'the section. But 
whether the learned juclges are right or wrong, the jeneneee of the 
section governs this case. 

Handley, J: —It is only a suit for an account inoluding a suit for 
the profits of immovable property &c., that is exempted. 


Krishnaswami Aiyar :—I submit the word “including ” ‘governs 
merely the words “a suit by a mortgagor &c.,” ard not the words 
“ and a suit for the profits ” ; in any view the words'," a suit for an 
account including a suit for the profits &c.,” ind*xate. merely that 
the legislature regards “ a suit for the profits of immovable property 
&c,” as of the nature of a suit for an accouns.- [tis nob necessary 


‘that an account should be prayed for, that the suit may fall within the 


exemption. The words are not, a suit for an account including a 
claim for the profits &e.” I submit, moreover, thas’ the plaint does 
not shew that crops grown by H plaintiff in each zear were carried 
off by the defendant. It may the plaintiff was. “out of possession 
during the Faslies 1294, 1295 and 1296. + 


Chief Justice :—Don’t you ask for interest also in addition to the 


sum of Rupees 500? ; 

Bashyam. Aiyangar :—Future interest. | 

Rrisnaswami Aiyar:—Yes. But that increases. T? value of the 
suit above Rs. 500. The case in’ Srirama Samanta v. Kalidas Deyl 
distinguishes an earlier.case, Krishna Prosad Mag v. Haizuddin Biswas”. 
The distinction pointed out is, the defendant setting up a claim of title, 


[18] Bhashı yam Aiyangar, (in reply) :—7uture interest is in the 


liseretion of the, court. ! 
Ghief Justice :—You need not trouble yourself about that, 


Bhashyam Aiyangar :—The clause in juesticn uses the words 


“-Gts” and “ received.” They shew that she deféndant must have 


1 (199) 1L.R18C.316. 9 11890) L'È. R. 17 C. 707. 
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been in possession to bring the case within it. See the definition of 
mesne profits in S. 211, C. C. P. | 


Krishnaswami Atyar:—The section speaks of “ profits” not 
“ mesne profits.” 


' Bhashyam Atyangar :—They mean the same thing. The present 
suit does not necessitate an account to be taken. The prayer merely 
is for the value of specified crops which the plaintiff had grown. This 


case is exactly like. Srirama Samanta v. Kalidas Dey. I don’t however 


adopt all the remarks made by the learned judges there. Krishna 
Prosad Nag v. Maizuddin Biswas? is a different case. There the defen- 
dant had been in possesion and enjoyed the profits for some years. 
Where a question of title is raised, it may be’ ground for the court 
returning the plaint under S. 23. But that does not change the nature 
of the suit. C. S. A. No. 598 of 1890.* The question whether the suit 
is of a small cause nature or not, cannot depend on what defence the 
defendant sets up. 


The Court delivered the following. 


J UDGMENT ;—The preliminary objection is taken on behalf of 
the respondent that no second appeal lies under S. 586 of the Civil 
Procedure Code, as the value of the suit does not exceed Rs. 500, and 
it is of a nature cognizable by a court of small causes, „and we think 


the objection must prevail. 


It is argued for the appellant that the case falls within Cl. 31 of 
Sched. II of the Provincial Small Cause Court’s Act IX of 1887, and 


. that the suit is therefore not cognizable by a court of small causes. 


The question is what is the nature of the suit as originally 
filed, and in our opinion the suit- in its inception was not a suit for 
the profits of immovable property, within the meaning of Cl. 31 of 
Sched. IT of Act IX of 1887. This suit is in effect brought to recover 
the value of the crops alleged to have been illegally carried away 
[19] by defendant while plaintiff was in possession. Thisis nota euitin 
our opinion exempted from the jurisdiction of the Small Cause Court 
by Cl. 31 of Sched. II of Act IX of 1887. The suit was therefore of 
nature cognizable by a court of small causes within the meaning of 
586 of the Civil Procedure Code and no second appeal lies. An 








* See The Secretary of State v. R. Fischer, 1 M. L. J,, 166. 
1. (1890) I. L, R. 17 C. 707. 2. (1891) I, L. R. 18 C. 81 
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makes no difference that in the course of the invastigatson of the suit, 
it appeared that defendants in carrying off the craps ware acting under 
color of title to the land. co 


We agree generally with the principles lzid down in Krishna 
rosad Nag v. Maizuddin Biswas, the author: ty ‘of -which is not 
shaken by the decision reported in Sriram Samanta v. Falidas Dey, ? 


The second appeal'must be dismissed with zosts. ‘The memo of 
objections also must be dismissed with costs. 


Note.—See 1 M. L. J., 451 & 4852, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Nathusaini Alvar, ancl Mr. Justice 
Shephard. | 


l (Appts. (Dests 1 to 8,12 to 14 
Narayana Prabhu and others ...; and representataies of 9th, 10th 
| and 11 Defta.: oai 


- 


Vs 
z a 
Ranga Bhatta ees Hi Wee ... Responden: (Plaiusif). 
[I. L. R. 15 M. 188] 


Religious ofice—Inaliendbilit y—Transfer to one of several Tøirs— Relinguish- 
ment, 


A Religious trust is prima fotce inalienable. The succes=on to the office is 
governed by the will of the founder, and where there is no direst évidence on that 
point, by the usage of the particular institution from which the-under’s will may 
ba inferred. 


Where the holder of a religious office alienated itto one «ut of four persons 
who were entitled to succeed him, held that the alienat on wasiuvalfd although @ 


mere relinquishment in favouc of asole next heir by wayf anticipating his 
legal right might be.valid. l 


[F. 4 M. L. J. 288=19 M- 21 . R. 13 M. L- J. $44=97 X. 192, 20 M. D. J. 
655.] | 


i Second Appeal against the “decree of tte Subrdinate Judge's 
Coun of South Canara in Appeal Suit No. €80 of _888, confirming 


“eg decree of the Court of the District Muneif of Kerk i in Origina 
it No. 374 of 1887. 


x S. A. No. 686 of 1890 | 27th October 1891. ; 


1. (1890) L. L. R. 17 O. TOT 2, (1891) L L. R18 C. 816, 
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[20] The facts of this case are stated as follows by the Subordi- 
nate Judge in the course of his judgment :-—- 


The plaintiff claiming under a deed of transfer’ executed by 
one Baba Bhatta—his divided uncle—in favor of his father 
Purushottama Bhatta on the 19th ‘February 1880, instituted. this 
suit for a -declaration of his right te perform the Pariyaya (turn) puja 


„in the Venkatramana temple at Karkal from the first Margashirsha 


Shudda of Sarvajitu to 80th Kartika Bahul of Sarvadhari (16th 
November 1887 to 3rd December 1888 (and the Edapariyaya (in- 
termediate turn) puja in the succeeding year to the Parivara 
(minor) deities in the said temple and for an injunction restrain- 
ing defendants from interfering with his right. He alleged 


that since the temple was founded more than four centuries ago 


his ancestors were performing piga ‘In it from time. immemorial ; 
that the right to perform puja belonged to his- -family hereditarily ; 
that the members of his family divided and subdivided their 
right ; that Baba Bhatta was entitled to perform one year’s puja 
in every 32 years and to 3 months, Samya (or emoluments) in 
every 8 years, and that the defendants 1 to 14, who claim to be 
Moktessors or trustees of the temple, prevented plaintiff from 
performing the puja and appointed 15th defendant to perform the 
same; and.: hence this suit. The defendants 1`to 14 deniéd plain- 


tiff’s alleged hereditary right as also the validity of the assign- 


ment- by Baba Bhatta and, affirming that the right of appointing 
the puja maker was vested in themselves, justified their conduct i in 
regard to the plaintif by the fact of his refusal to furnish the 
required security and his moomneteng] to perform puja on the ground 
of his being a bachelor. 


Defendants 1 to 14 appealed. The Subordinate AE on 
appeal confirmed the finding of the District Munsif that the plain- 


tiff’s family had a hereditary right to the office of pujari and that 
' they were not nominated by the Moktessors, and ‘held also that 


though a réligious office is ordinarily inalienable, the rule did not ` 
apply in this case as the alienation was by one member of a family tr 
another, and that at any rate the Moktessors, by their having attest 
the document of transfer and by long acquiescence were estor 
from questioning its legality. In the result, he confirmed the ” 
Jogision: ang ae the appeal. í 
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[21] Hence defendants 1 to 14 presented a iii sapea to the High 


Court. 
C. Ramdchendra Row Sahib and C. R. Pet tabhiramier for 
appellants. : 


’ v 2 
V. Bhashyam Aiyangar and K. Narayane Row zor respondent: 


Their lordships after discussing the evidence as $0 the plaintiff's 
hereditary right, confirmed the fiuding of the lower ecturts on the point 
and proceeded as follows :— 


ORDER:—‘It has no doubt been estaklished > a series of 
decisions that the sale of a religious office is illegal vide Rajah 
Vurmah Valia v. Ravi Vurmah Kunhi Katty L'.and Kuppa v. 
Dorasami? But it is urged that the plaintiff’s father. she grantee under 
A, was the nearest heir of Baba Bhatta who is now cead and that the 
transfer in his favour was in the nature of a ralinquishment by way of 
anticipating his legal right. The District Munst!.found that the 
plaintiff’s father was nearer in the line of descort, than the 15th 
defandent who was appointed by the /Moktessors. y 

“On this point the Subordinate Judge recorded x0 opinion though 
the Munsif’s finding was.objected to. Before determining whether the 
instrument A is or is not valid we shall ask tke Subctdinate Judge to 
find whether at the date of A, the plaintiff’s <ather was the sole heir 
next in succession to Baba Bhatta. The firding 5. to be returned 
within six weeks from .the date of the receipt of this order, when seven 
days, after the posting of the finding in this ecurt, w-il be allowed for 
filing a memorandum of objections. 


“ Fresh evidence may be taken by the Subcrdinate Judge by 
consent.” 


The Subordinate Judge submitted a finding shat on the date 
of the transfer the plantiff’s father had tEree brothers who were 
entitled to succeed equally with him, and that he "as not therefore 
the sole heir to Baba Bhatta. The pleintiff attempted at the 
rehearing to make out that the other-brcthers Had waived their 
rights in favor of the plaintiff's father, but the Sabordinate Judge 
refused to go into the question as the High Court had not referred 
22] it to him for decision. On the case coming oz; again for hearing 

ir lordships deliver the following :— i 














I, (1876) I. L. R, 1 M. 285. (P.C) 2 ( )UL R. 6M. 16, 
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JUDGMENT :—We have already decided that the office in 
question is an hereditary one. The question now is whether the 
transfer of it by the last holder to the plaintiff’s father was a valid 
one. According to general principles a religious , office cannot 
prima facie be made the subject of alienation. The succession to 


such an office is governed in the first instance by the will of the 


founder and, in the absence of direct evidence on that point, 
by usage of the particular institution from which the founder’s 
will may be inferred. A religious ctfice appears to us to stand. 
with reference to alienability on a different footing from private 
property. It was argued at the last bearing on the authority of 
the case in Mancharam v.’ Pranshankar,1, thatthe holder of 
a religious office may transfer it to one who is in the line 
of descent whether he be the next heir or a possible future heir 
and that the plaintiff’s father was in the present instance the next 
heir. The finding however returned by the Subordinate Judge 
shows that he was not the sole next heir, because he had three 
brothers. In Kuppa v. Dorasami.2 it is observed by the learned Judge 


with reference to a contention that the alienee was of. the same caste 


and sect as thealienor. “To hold so would tend to public mischief in 
inducing needy incumbents of hereditary religious offices who desired 
to sell them: to give a dishonest recognition to qualifications which in'- 
fact, were not the qualifications demanded by the nature of the office.” ` 
Unless the alienee is the sole heir, the alienor might be under the 
temptation to make the office the subject of bargain aad thereby defeat 
the intention of the founder. It was in this view that we called for a 
finding at the former hearing. We are not prepared to dissent froni the 
dictum above quoted and to hold that in the absence of special usage 
an alienation would be valid if made in favour of any person other than 
the sole immediate heir. 


It was then argued that in the case before usg the brothers of ` 
the plaintiff's father consented to the alienation in his favour and 
that there is evidence to that effect on the record. 


On looking at tbe evidence of Lakshman Joshi, one of the 
brothers, we find no distinct admission regarding the office, More- 
over this point was not taken at thè last hearing nor were we 
[23] asked to call for a finding as to the alleged consent. We cann 
at this stage allow this point to be raised and order a new tr 


T+ apaa 








1° I. L. R. 6B, 298. 2. IL LER. 6.M. 79, ` 
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regarding it. Of course it is not intended that those who may have a 
_ claim by hereditary right or the legal heir should te in any wise 
prejudiced by this judgment. We must reverse tke decree of the 
Courts bolow and dismiss the suit. Under the circurstances we direct 
each party to bear his own costs throughout. CY 


i 
i 
1 
t 


IN THE HIGH COURT OF JUDICATURE aT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar ard Mr. Justice 
Parker. a: 


Manavikravan, Zamorin Maharajah). E 7 
Bahadur of Calicut, ... ra Appellant ( Counter-Petr.)” 


ji 
Agavanda Karuppan Chetti and others... Respondente (Petr. 2nd Deft.) 


(I. L. R. 15 M. 78.) 


Act IV of 1882, Ss.92, 98. Redemption decree—Time for sayment of mortgage 
money—Computation of time— Az peal—Confirmaticn of ental decree. 


Where a decree for redemption provides that qn paymen `` of the amount due 
to the mortgagee within six months from the date of decree, tte mortgagee should 
deliver possession of the mortgaged properties to the mortgagar; but in default of 
payment of the mortgage amount within the six monżhs, t mortgagor's right 
to'redeem should.for ever be extinguished, and-on appeal b- -the mortgagee with 
regard to the amount due to him, the Appellate Court simply sonfirme the original 
decree, the time for payment of the mortgage smount is noz necessarily to be 
computed from the date of the appellate decree. 


Per cur : where th:re is an appeal, the decree of the Aprilate Court, though 
it merely confirms the original decree, supersedes it and is thn ‚oñly deoree in the 
case capable of execution. ‘ 


[Ap. 20 C. 279 R. 18 M. 214 F. B. 31 M. 28=17 M. L. J. 295: 28 M. L.J 96 
(b) T.'P. A. 8s. 92 R. 19 M. 40 F. B.] i 


Àppeal against the order of Mr. Justice She-thard, dated 14th 
October 1890, made in Civil Miscellaneous Second Appeal No. 20 of 1889, 
confirming the order of the District Court of Soutk Malabar in Civil 
Miscellaneous Appeal No. 124 of 1889. | 4 


The facts of this case are fully set out in the folle*¥ing judgment of 
the High Court. 







$ 


V. Bhashyam Aiyangar for appellant. 


P, R. Sundara Aiyar for respondents ; 64 


* L.P. A. No. 80 of 1890. 28th September: 1891. 


Narayana 
Prabhu 
v. 
Ranga 
Bhatta, 


Manavi- 
kravan, 
Za2morin of 
Calicut 
v. 


_ Karuppan 


Chetty. 


Manavi- 
kravan, 
Zamorin of 
Calicut 

; D 
Karuppan 
Chetty. 


24 _ THE -MADRAS LAW JOURNAL REPORTS. VOL. IL. 


[24] Bhashyam Aiyangar:—The tenant appealed against the decree 
for redemption, but it was confirmed by the Appllalte Court. 
The period of six months fixed by the original decree should there- 
fore by computed from the date of the appeal decree. The 
Appellate Court’s decree superseded the decree of the first’ court and 
became the only decree in the case capable of execution. This. view 
has been held by the High Courts of Calcutta, Allahabad and Bombay. 
It would be enough to refer to one case in each court. See Noor Ali 


 Chowdhuri v. Konimeah), Rupchund vi Samsh-ul-Jehan?, Daulat v, 


Bhukander Manek Chand.’ The last case was very similar to the present 
one, but the court held that the decree for redemption ‘having been 


. confirmed by the Appellate Court, the time fixed by the decree of 


the first court must be calculated from the ‘date of the appellate 
decree. It could not have been the intention of the Appellate Court 


in this case, that the time fixed should be computed from the date 


of the original decree, as six mouths had then actually expired since 
the date of the original decree. In this court in connection. with the 
question of amendment of a decree under S. 206 of the Civil 
Procedure Code, your tordships held in Sundara v. Subbannat 
that when an Appellate Court merely confirms the decree of the 
first court, the court to amend the decree under S.206 of the Civil Proce- 
dure Code is the first court. But this is inconsistent with the decision 
in Arunachella Thudayan v. Veludayan.5 And in a subsequent case, 
Chathappen v. Pydel Nambiar,® your lordships said that if the point 
had to be decided again, you would refer the point for decision to a Full 
Bench. The Bombay case is decisive on the point in dispute and the 
plaintiff was entitled to deposit the money within six months from the 


date of the appellate decree. 

Sundara Aiyar:—In this case, the tenants appealed only with 
regard to the compensation awarded to them for improvements ; the 
plaintiff’s right to redeem was not made the subject of appeal. So far 


- therefore as the right to redeem is concerned, we must take it that 
_ there was no appeal. The plaintiff cannot therefore in any way claim 
_ to reckon the period allowed from the date of the appeal decree. 


Supposing the right to redeem to have been affected ‘in any 
way by the appeal, and assuming for the present that the appellate 
decree had the effect of superscding the original decree, the appella 
[25] sii did not extend tho time allowed by the first court’s Chay 


' (1886) TT: R. 13 C. 18. 4, (1886) I.L. R. 9 M. 354. 
2 (1889) I. L. R. 11 a. 845. 5. 1891) 1° M. H.C. R. ae 
3. (1886) I.L. R. 11 B. 172, 6. (1891) 1 M. L.J. 535 
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n 
The six months allowed by the latter decree expired on the 19th June 
1888. . Suppose the decree instead of saying that the plaintifi’s right 
to redeem would be extinguished. “if the mortgage amount was not 
deposited ‘ within six months’ had. Said ‘on or before che 19th June 
1888,’ and the Appellate Court confirmed the decree, c eculd it be said 
that the plaintiff was entitled to ary. extension of time on the ground 
that the appellate decree superseded. the original decree > How then 
can it make a difference that the original decree instead ct, mentioning 
the last day for redemption said thé same thing by- fixirs a period of 
six months í ? This difficulty was apparently not broaght, to the notice 
of the-Calcutta and Allahabad High “Courts in Noor Az Chowdhurt 
v. Koni Menh! and Rupehand v. Shamsh-ul-Jehani?. ‘But in: the 
Bombay case, Daulat v. Bhukandas Manek Chand®- West A. felt it and 
thought it apparently insurmountable, and based the : ecision on 
certain special circumstances in the case showing that tne appellate 
court intended that the time should be calculated from the date of its 
own decree. See Mahant Ishwargar v. Chudasama Eanabharit, 
Patloji v. Ganu . Andthe decisions of this court are in my favour. 
It is always open to an Appellate Court under S. 93 of the Transfer of 
Property Act to exfjend the period, and the section is in eccordance 
with the English practice, see Monkhouse v. Corporation | of, Bedfords, 


and Ghose on mortgages, page 489. But the court did ‘aot do so - 


in this case and the plaintiff himself did not apply for an exension of 
the period. In this view of the case it is unnecessary to decide 
whether an appellate decree confirming the decree of the first court 
| supersedes it. I submit it does not supersede and I rely on fne deci- 
sion of this court in Sundara v. Subbanna,? and the dissenting 
judgment of Mahmood J. in Muhammad Sulaiman Khan v. Yuham- 
mad Yarkhan.8 The reasons stated in the judgment of Mahsieod J. 
_ show that the Madras view is correct. Aruwnachella v. Velayudas is 
not against me, and ifit were, it could not prevail as’. Sundara’ v. 
Subbanna taking the opposite view is later. 

The Court delivered the following. 

JUDGMENT :—The plaintiff obtained a decree on Detomben 
19th, 1887, entitling him to redeem certain property on payment of 
the redemption -amount to 2nd defendant within six months from 
e date of that decree. The 2nd dorentant poen and: ‘the 


2. (rage) T. L. R. 11 A, 346. 6. (i810) 17 Ves, 880. 
3. (1886) I. L. R. 11 B. 172. 7. (1886) I. L. R.9M. 8354. 
4,° (1888) I. L. R. 18 B..106 8. (1888) I, L.R. 11 A267.. 





9. (1870) 6 M. B. O-R; 315.: i 
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District Court on 29th September 1888 ordered that the. decree of 
[26] the Lower Court be confirmed and this appeal be dismissed, The 
plaintiff then applied for execution, but was resisted by 2nd defend- 
ant under S. 92 ot the Transfer of Property Act on the ground that 
as plaintiff had not paid the redemption -amount within six months of 
the original decree, the right fo redeem was barred. The District Mun- 
sif held upon the authority of Noor Ali Chowdhuri:v. Koni Meah,! and 
Daulat v. Bhukandas a 2 that the appeal decree of the 
Distriet Court incorporated. the decree of the first court and thus be- 
came the only decree capable of sxscution’ hence that the petition for 
execution was not barred. On appeal the District J udge following 
Appeal against. Appellate Order No. 23 of 1888, on the file of this 
court, (unreported), held that the mere fact that an appeal was pre- 
ferred would not extend the time allowed for payment and reversed 
the order of the District Munsif. 


The appeal (Appeal against Appellate Ordér No. 20 of 1889) v was 
‘first heard by a single judge (Mr. Justice Shephard) ‘who held -that he 
was bound by the deoision in Appeal against Appellate Order No. 23 
of 1888. Hence this appeal under the Letters - Patent. 


We have no doubt that when an appeal Has been heard the 
‘decree of the Appellate Court becomes the final decree in the suit and 
the only one capable of execution. This doctrine bas been recognized’ 
in various decided cases, Aruwnachella Thudayanv. Veludayan, 3 
Muhammad Swlaiman Khan v. Mahammad Yar Khan, £and ‘Noor Ali 
Chowdhuri, Koni Mean! and has been referred to with approval’ by 
the Privy Council in Kestokinker Ghose Roy v. Burrodacaunt Singh 
Roy, 5 Granting however that the decree of the Appellate Court is the 
decree to be executed, the further question arises whether that decree 
incorporates the original date fixed for payment of the redemption 
money, or modifies the original decree by prescribing that the money 
shall be paid within six months of the appellate decree. 


As the decree of the, Appellate Court is drawn there is in 
words no modification of the original order, but the deceee of the 
first’ court is simply confirmed as it stands. In Appeal against 
Appellate Order No. 23 of 1888, which has been followed by the 





1. (1886; I. L. R. 18 C. 18. 3. (1870)5 M O. H.C. R. 275. 
2. (1889) I. L. R. 11 B. 173. 4. (1888) L L R. 11 A967. 
5. *(1872) 10 B. L, R. 101. - 
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[27] District Judge and Jy the learned judge m the Miscellaneous 
Case, a date (March 31, 1887), was actually fxed in -svords fo be 
the date within which the property must be receemed In si case 
before us the direction is that the plaintiff do pay the k “honey ` ~“ within 
six months from the date of this decree,’ and the ‘decree is dated 
December 19th, 1887. The cases are therefore not quite parallel 
though we doubt whether the fact that January 19th, 1888, is not 
mentioned in the decree as the date within whien redemption must be 
made can affect the case. 


For the appellants we were referred to the decisions in Noor Ali 
Chowdhuri x. Kone Meah!. Rup Chand v. Shumst-ul-Jehan, 2 and 
Daulat v. Bhukandas Manek Chand. Thesə no coubt support the 
contention ofthe appellant, though the Bombay Ocart recognized the 
difficulty of holding that a confirmation and incorperation of a decree 
should be attended with a change of time thougl: nothing is said to 
that effect. | 


' In coming to the conclusion referred to above ‘she different High 


Courts have not noticed the proviso’ to S. 93 ci the Transfer of. 


Property Act by which it is provided that upon goad cause shown and 
upon such terms as it thinks fit, a court may fom time to time 
postpone the day fixed under 8.92 for payment o the defendants. 
This provision is in accordance with the practice Cf English law -and 
it gives’ the court full discretionary power to act from time to time as 
circumstances may require. 


It is evident fhat unless a plaintiff eifker a use of this proviso 


or applies for execution of the decree he is lizble to find himself. 


deprived of the fruits of his decree by the dcfsndant adopting the 
simple expedient of first preferring an appeal anc then withdrawing it 
as soon as the time for redemption has erpired.; .An instance of this 
is reported in Patloji v. Ganu. 4 

The payment of the redemption money bs the plaintiff within 
the time allowed by the decree isa condition precedent to his 
being allowed to execute the decree, and tkough a decree. passed 


on an appeal preferred by the defendant may give. plaintiff a fresh . 


starting point of time «within which he maz execute, it does not 
necessarily, unless the appeal decree so declares, give him an exten- 
n of the time during which he must fulfl the condition prece- 





1. (1886) I. L. R. 18 C, 18. 9. (1889) I. L. R. 11 A. 846. 
(1886) I. Ù. R. 11 B. 172. 4. (1890) I. L. R. 16 B, 870. 
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[28] dent. Clearly the meré pendency .of the appeal : will nòt ` extend: 
the time, I. L. R. 15 B. 370. a 


When the defendant has preferred an appeal he will naturally not 
be willing to accept from plaintiff the redemption amount, and if 
plaintiff pays it into court his capital will be idle. The legislature 
has however provided a remedy (S. 93, Transfer of property Act) and 
plaintiff can either apply for extension of time during the pendency 
of the appeal, or by applying for execution compel defendant to furnish 
some adequate security which will protect his interests. - 


While recognizing therefore, that the decree of the Mesias 


. Court is the only decree capable of execution we think it is open to 


doubt whether that decree—when it simply purports to incorporate and 
confirm the decree of the Court of First instance—can be held’ to vary 
that decree by the grant of further time during which redemption may 
be made—-the time fixed by. the original decree having already expired— 
without express words to that effect. 


But inasmuch as the decree of the Appellate Court becomes the 
final decree in the suit we think that S. 92.of the Transfer of Property. 
Act imposes upon that court the duty (if the decree of the first court 
has not been executed) of prescribing a date within six months of. the 
date of that decree within which plaintiff must pay HAS redemption 
money to the defendant or into court. 


In this respect the decree of the Appellate Court is defective, and 
we think the proper course would have been to give .the plaintiff time 
before passing orders on the execution petition to apply to the District 


Court to amend the decree in accordance with the statutory directions 
contained in S. 92 of Act IV of 1882. Taking this view we set aside 


the orders that have been passed and remand the application for 
execution to the Court of First Instance in order that the District 
Munsif may act in accordance with these directions. 


The question not being without difficulty we shall make no-order 
as.to. costs. 
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£29] IN THE HIGH COURT OF JUDICATERE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr.. Jusitee Parker. 


V. Narayanana Menon ... ... © Appts, (4tF Defendent)“ 
Shangunni Menon and others ` a ee (P fis. Tt 3) 
Krishna Mepon and another ... Appt. (8rd and 8th Defts.)+ 

l V. l i . 
Shangunni Menon and others ... Respondents (Plaintiffs). 


Se. I. L. R. 75 M. 255. 


Declaratory suit—Specific Relief Act 1 of 1887 S. 42—Conzequential talie f — 
Paclusive possession—Amendment of plaint on appeal hen nat allowed. 


Certain members of two Nair houses V. and V. M-entered cto an agreement 
in 1875 which declared that the two houses -were branches of one undivided 
tarwad and made certain arrangements: for joint managementof the properties 
belonging to both’ by the representatives of both. The members of the 
house V, who were not parties to the ag" eement, sued for a ceclaration that the 
agreement was not binding on them, and for a declaration DÍ their title to the 
propertiés belonging to their tarwad, which they asserted were in the possession 
of tenants and for ejectment of the members of the V. WI. hous from their family 
house and for: possession of documents in the possession ofa member of the V. M. 
house. The tenants in possession of the V properties had aétorned since the 
agreement of 1875, to the senior female of the V house and the senior male of 
the V. M. house as representatives of the amalgamated'tarwad.. g l 


Held, that under S. 42 of the Specific Relief Act, a suit for mere declaration 
was not maintainable, it being open to the plaintiffs to pray for axclusive possession 
of the properties which they claimed to belong to their tarwad. The possession 
of the tenants-could only be regarded as-the legal possession cÈ tha demisors, and 
the possession- of the latter was adverse to the title that the-plaintiff sought to 
establish. ‘ 


Held wlso, that the plaintiffs were nob entitled to leave to amend the. plaint, 
‘as the objection under S. 42 of the Specific Relief Act had been taken in the first 
court, aid the plaintiffs had chosen to take-a fresh issue-on tha objection. 











Per cur, An amendment ought-not to be permisted on appeal,.when it may 
possibly create a necessity for fresh written statements far fresh issues. and 
practically amount- to a trial de novo. 


[Fo]; 18 M. 405; R. 28 B. 328; 90° M. L. J. 308 D. ITM. 828; T M. L. T. 
41.) 


Appeals against the decrees of E Judge’s Court of 
th Malabar at Calicut in Original Suit No. 9-of F887. 


oals No. 149 of 1888and = + -‘No.1040f1890 5th October 1891, 
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The plaintiffs. alleging that they and defendants Nos. l and.2 
were the members of one Vadakumpat tarwad sued to declare that 
an agreement, entered into in 1875, between Ast and 2nd defen- 
dants (females) and two other deceased female members of their 
tarwad on one side and the 3rd, 4th and 8th defendants as repre- 
senting the one Vadakumpat Matathil ‘tarwad on the other side, 
[380] asserting that both the houses were undivided branches of their 
tarwad and making arrangements for representatives of both branches 
managing the properties then belonging to the two houses, was not 
« binding on them. They alleged that at the time the karar was entered 
into, there were no adult: male members in their tarwad, and the 
female members of their tarwad who were parties to it were fraudu- 
lently induced by. the 3rd, 4th and 8th defendants to execute it, and 
that the two houses were distinct tarwads with no’ community of 
‘interest and the karar being opposed to the interests of the tarwad 
was not binding on them. The plaintiffs asserted that most of the 
properties of their tarwad were in the possession’ of tenants, and that 
therefore they would be satisfied with a declaration of their title to 
them, but: asked for delivery of the title deeds and other documents 
relating to them and for ‘ejectment of the defendants excepting Nos. 1 
and 2 from their family house which was occupied ‘by members of both 
the houses on account of the karar. The defendants contended, inter 
alia, that the two houses were only, branches of an undivided- tarwad, 
that the karar was a bona fide arrangement entered into ky the members 
of both branches and binding on the plaintiffs, that the plaintiffs could 
not maintain a suit for a mere declaration and that they -were com- 
petent to ask for consequential relief. 


The Subordinate Judge held a suit for declaration would lie 
in the circumstances of the case, and decided in favour of the plaintiffs. 
The defendants appealed to the High Court. 


C. Sankaran Nair and V. Ryru Nambiar for ene 


- 1, Rama Row and’-P. R. Sundra diyar for 1st anid 2nd seg a 
dents. ; 









Sankaran Naw :—In this case a suit for a mere declaration will 
not lie. Most of the properties are no doubt as alleged by the plaintiffs 
in the possession of tenants; but the tenants are holding under us i 
accordance with the provisions of the’ karav. They are not i in 
possession of ‘the plaintiffs at all. The’ 3rd defendant i is the S 
member of both the branches together and he i is in possession un 
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karar. ‘The possession of the tenants is our possession The plaintiffs 
‘ought to have prayed for: possession. [Their lordships-wished to hear 
the respondents on the preliminary objection of the appzilants. | 


[31] Rama Rao :—-I submit we are in possession In the’ first 
place, the tenants attorned not to the’ 8rd defendant but to him and 
the 1st defendant the senior female member of our tarwad. The 
possession of the tenants is therefore our possession «iso. Secondly 
at any rate, if is not pretended on the other side that. 3rd defendant 
is in possession in his own ointerest or in that of defendants only. 
Possession is admittedly held on behalf of the whole barwad including 
all the plaintiffs. We are therefore admittedly in joint possession with 
defendants. 


Muthusami diyar, J:—Should you not than sue for separate 
. possession ? : 


Rama Raw :—No, I submit. Iam in possession. ur possession 
is admitted and if others arein possessien withott a ttle and with- 
out excluding the lawful owner, the legal possession ic in, me alone 
and I need not ask for possession. 


Muthusani Aiyar, J :—Suppose a memter of. an undivided 
Hindu family is in possession with other members of the ‘family, and 
hò wants to get separate possession of his share, showd he not sue 
tor possession and pay stamp as in a suit for possession 2 


Rama Raw :—N O, if he is in possession, he meed nos do so, and 
the authorities on the point are in our favour. If zour lordships 
are against the plaintiffs on this point, then I submit ‘the plaintiffs 
should be allowed to amend the plaint by adding a prayer for 
possession. The objection now pressed before your ‘ordships was 
not raised in the court. below until the final hearing; the question 
whether consequential relief could be asked for in sash a suit is 
one of more than ordinary difficulty, and the Subordinate Judge 
actually decided it in plaintiff’s favour. The 3rror, If your lord- 
ships hold it to be an error, was a bona fide ore. Your lordships 
bave full power ‘to allow an amendment on apdeal; See Tildesley 
v. Harper, 1 and Kurtz v. Spence,®. Such a course was 
bollowed by this court in appeal Suit No. 114 ot 1889. The 
vellants can suffer no disadvantage by an ameniment. The 
tions to be tried are exactly the:same. Morerver in this 










1. (1879) 10' Ch. D 998. -  2.` (1888) 36 Oh. D. 770. 


Nara-: 

` yatana 
Menon 

EE L E 

Shangunni 
Menon 


32 THE MADRAS LAW JOURNAL ‘REPORES. ` VOL. GIL. 


case, if an amendment ‘be not’ allowed, and a ‘fresh suit. has to .be 
instituted, the Ist. plaintiff. may .be .barred by the...statute: tof. 
limitations, and it may ‘bea question whether under the-. provisions 
of Ss. 7 and 8 of the Limitation Act, other -plaintiffs also may not 
[32] be barred. In a similar. case, the. Privy | Council allowed an 
amendment, Mohummud Zahoor Ali Khan v. ~ Mussumat Thakaoranee 
Rutta Koer+ l z ee eo 


Ryru Nambiar in reply :—The plaintiffs are not entitléd to any 
indulgence at your lordships’ hands.’ They had „plenty of time to 


amend if they chose to do so, but they elected to go to ‘trial upon ‘thé 


plaint as it stood. The casa is not on all fours with Appeal’. Suit’ No: 
114 of 1889, for in that case the objection was not taken in the’ court 
below. Further there will be great inconvenience. in granting the | 
concession. The present decree cannot stand anyhow. Tt will have 
to be reversed. A fresh decree will have to be passed in accordance 
with the amended plaint. PO A ee oe jer Ba Lida 


The Court delivered the folllowing. 

JUDGMENT :—The only question which it is necessary. for. us 
to determine is whether the suit can in its present form be maintained 
under 8. 42 of the Specific Relief Act. The plaint contains no prayer 
for possession of the proper ties mentioned in Schedule A, though “the 
right which it is sought to establish is the right to seb aside ‘the Karar 
and the amalgamation effected thereby of the plaintiff’ s branch ‘and 
that of the defendants Nos. 3 to 17 into a single tarwad, and 680 to 
establish the exclusive title-of the plaintiff’s branch to those properties. 


The effect of the declaration must practically be to restore the 
plaintiff's branch to the position which it occupied prior to the date 
of the karar and to restore ifs exclusive possession and title. The , 
separate allotment and possession to which they claim to be 
entitled is clearly a consequential relief within the meaning of 
S.49. ‘There is also a distinct averment in the plaint that the Ist | 
plaintiff is the lawful karnavan of his branch and a decree award- 
ing possession of a house and title deeds to him | in that capacity 
has also been claimed, and obtained.. It is no doubt true that 
most of the properties mentioned in Séhedule “A: are stated to be. ir 
the possession of tenants, but we observe: that they are held ung’ 


demises granted by defendants Nos. 1 arid 3 in accordance with I 


+ 
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1, (1867) 11 M. I. A468. 
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stipulations contained in the karar, and tha posession. of the 
senants: can only be regarded as the legal possession cf the demisors 
—which is clearly adverse to the title which plaintiffs desire to 
establish. The fact therefore that the tenants are in actual pos- 
session is no ground for the plaintiff's omitting to caim possession 
as against defendants. Our attention is drawn to the fact that 1st 
[38] defendant who is a member of the plaintff’s brznch is in joint 
possession with 8rd defendant who is the karnavan of the other branch 
—but such possession is distinct from the possession which -plaintiffs 
are entitled to claim. Tf the present suit were imstituésd by her (8rd 
defendant) she would be bound to claim separate posse-sion of the pro- 
perties mentioned in Schedule A in supersession of tie arrangement 
embodied in Exhibit I. We are therefore of opinion that plaintiffs are 
entitled to maintain the present suit without pr aying for possession of 
the properties as consequential relief. 


It is suggested for the respondents that we should allow them to 
amend the plaint by adding a prayer for possession. 4Ve observe that 
the objection that the suit was not maintainable under S. 42 was taken 
in the court below on August 15th 1887 and that the dlaintiffs instead 
of asking for permission to amend theplaint coniended shat the suit was 


maintainable and took a fresh issue in regard tc it. 'Fhis is not a case 


in which the objection is taken for the first time in appeal and we do 
not consider that the decisions reported in Limbe Bin arishna v. Rama 
Bin Pimplu, 1 and Chomu v. nee 2 and in Appeal No. 114 of 1889 
are in point. 


` Nor is this a case in which the amendment wae asked for and 
refused in the Court of First Instance, . It is not therfore on all fours 
with Tildesley v. Harper? or Kurtz v. Spence, On zhe other hand, 
the objection was taken in the court below and the Jlaintiffs elected 
to take an issue and to allow the suit to proceed subject to the 
risk of an adverse decision. It is true that as a seneralrule, the plaintiff 
may be permitted even on‘appeal to amend the plaint when he had framed 
it bona fide under a mistake or erroneous advice and the, other party 
could be adequately compensated by an award of cost:-, but it must be 
observed that when such amendment might possibly create a necessity 
for fresh written statements and for fresh issues and practically amount 
a trial de-novo from the commencement itis much more convenient 


Pe 


z 1. (1888) I. L. R. 18 B. 548. 2, (189C) I. L. 3. 14 M. 46. 
3. (1878) 10 Ch. D. 398. 4, (1887) 86 Ot D. 770, 
5 
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to leave the plaintiffs to the liberty of maintaining a suit for ejectment, 
so that the opposite party might in no way be prejudiced in his defence 
or harassed with a second trial of the same suit. Under the circum- 
stances we do not consider [34] that this is a case in which we should 
allow the suit to be changed into one for ejectment at this stage. We 
reverse the decree of the Subordinate Judge on the ground that a 
declaratory suit will not lie and dismiss the suit with costs. 


es 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Alyar. 


Kotta Penta Reddi and another .. Petitioners (Plaintifs).” 
l v. | | 
eal ae sil peta aad Counter-Petr.(Defendant). 


Refund of purchase money—Debt—Succession Certificate Act VIT of 1889,5. 4, 


A suit for the refund of the price alleged to have bean paid for goods sold but 
not delivered, is a suit for the recovery of a debt within-the meaning of Act VII of 
1889, and the heir of the vendee suing for such refund must produce a succession ` 
certificate. 


Civil Revision Petition under S. 25 of Act IX of 1887 against the 


decree of the District Court of Nellore in Small Cause Suit No. 15 of 
1890. ae i 


= The facts of this ease are fully set out in the following: judgment 
of the High Court. 


T, V. Seshagiri Atyar for Petitioner. 

Chengalva Varadiah for P. Anantha Charlu for counter petitioner. 

Seshagiri Atyar:—The suit was for damages for breach of a 
contract. The price of the article is only the measure of the damages 


in this case. „The recent decision in Balubhat Dayabhai v. Nasar Bin 
Abdul Habib Fazly,1 governs this casel. 


Subramania Atyar J.:—But that decision was based on the ground 
that the tort was committed after the death of the person from whom 
the plaintiffs claimed. 


Seshagiri Atyar:—It also proceeds upon the ground that th’ 
claim was for damages. S. 4 of the Succession Certificate Act ref 








*C. R. P. No, 46 of 1891. 4th January 1892 
1. (1890) I. L. R. 15 B.79, 
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[88] only to the recovery of debts. - Debts cannot include damages. 
In Act XI of 1865, debts and damages are separately enumerated. 
Also Wharton in defining a debt says that the amount must be 
certain and liquidated. In this case plaintiff claims the original 
amount and interest upon it by way of damages. -The amount is 
uncertain. | 


Chengalva Varadiah:—The suit is based upon a contract aad the 
amount claimed is the amount paid by plaintiff’s uncle. Moreover, the 
word debt covers claims for damages also, inasmuch aeŪ the scope of the 
Act is to levy a duty upon all amounts inherited whether they be 
certain amounts or otherwise. At any rate, the amount in this case 
is a certain amount. | 


Seshagiri Aiyar:—As the Act imposes a penalty, as it were, on 
succession, its provisions must be construed in favour of the subject and 
the word debt ought to be construed strictly. 


The Court delivered the following — 


JUDGMENT: —-The question snined before me is whether the 
dismissal of a suit for want of a cérificate under Act. VII of 1889, is 
right.. The contention for the plaintiff is that the sit is one for the 
recovery of unliquidated damages for breach of contract. If this were 
correct, no. certificate would be necessary, as even’ the amount of a 
verdict in ań action for unliquidated damages was held not to be a debt 
until judgment, Jones v. Thompson, 1 Í 


The claim here however is for the refund of tre price alleged to 
have been paid for goods sold but not delivered. To determine the 
amount of damages in these cases ìti is no doubt necessary to know 
what the contract price was, but the payment of the price has nothing 
to do with the matter, as the vendee would be entitled to recover da- 
mages from the vendor who has broken the contract, whether the 
price agreed has been paid by the vendee to the vendsr or not. When 
property is sold and the vendor cannot perform his part of the contract 
the ground on which the vendee is held entitled to recover the 
“tice paid is, that there has been a total failure of consideration 

Vant v. Stallibrass 2 and Hanuman Kamut v. Hanwman Mandar, 8.) 
1 payment of the price in such & case is decread clearly by way 


-=-r =- 


1. (1858) 27 L. J. Q. B. 284. 2. (1878) L. R.8 Ex. 155, 188. 
8, (1891) L. R. 18 I. A. 158. 
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contract, (seo S. 65 of the Indian Contract Act, illus. D.). I cannot 
therefore accept the view that this is a claim for damages as alleged. 
To constitute such a sum in the hands of a person a debt, it is suffi- 
cient that in some way or other he can be compelled to pay it, 
(per Coleridge, C. J. in Booth v. Trail, 1); see also the odservation of 
Lindley, L J. in Webb v. Stenton, 2. The District Judge’s decision is 
right and the petition must be dismissed with costs. 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Subramania Aiyar. 
Kunhi Raman Nambiar _ Petitioner (Pif’s representative) * 
v. 
Kottarattil Pakar iii ... Counter- Poetr. (Defendant). — 


Small Cause swit—Decision of issue—Res judicata. 


The decision of an issue in a small cause suit has n »t the force of res judicata 
in a subsequent small cause suit relating to a different subject matter. 


Per curiam : No matter decided incidentally by a lower court in which an 
appeal is execluded can be res judicata for any other case either in the same or 
any other court. 


Civil Revision petition under S. 25 of Act IX of 1887, against the 
decree of the District Munsif of Cannanore in Small Cause Suit No. 
752-of 1890. > 


The facts of this case are fully set out in the following judgment 
of the High Court. 


C. Sankaran Nair for petitioner. 


K. P. Govinda Menon for K.P. Sankara Menon for counter peti- 
tioner. 


Sankaran Nair:—The question is whether the assessment was 
not in plaintiff’s name. This was the question also in the prior small 
cause suit. It was directly in issue then and the case is therefore res 
judicata. It may be open to the defendant to set up any change of 
circumstances since the former decision. But he does not do j 
Vencatachalapati v. Krishna? is in point. i 
ee 

“©. R. P. No. 841 of 1890. 4th January 1892 ; / 
1. (1883) 12 Q. B. D. 8 at P. 10. 2. (1883) 11 Q. B. D. 518, at’ 
l 3. (1889) I. L. R. 18 M. 287, 
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` 
„np en: 


[37] Subramania Aigar, J :—How can a PE EN which i is not 
subject to appeal have the force of res judicata? S3e LL. R. 9 B, at 
page 80. 

Sankaran Nair:—I do not contend thatthe emall cause decision 
bars a suit on the regular’ side. We cannot speak of small cause suits 
being subject to appeal.. At any rate itis difficult to get aver LL. Ra 
13 M. 287. 


Goivnda Menon :—The question was only incidentally in issue 
before. The suit related to the amount of revenue paid by:the plaintiff 
for another year. | 
| 
| 

JUDGMENT :—The plaintiff sues for thé recovery of the 
amount ‘alleged to have been paid by him on account of the 
Government assessment on certain lands belorging to the defen- 
dant. The material .allegations of the parties either in this 


Thecourt delivered the following. 


suit or in the previous one to be presently. referred to, are not very . 


clearly stated. . So far as I have been able to ascertain they aro as 
follow. | 


The case for the plaintiff is that as the land stands registered i in his 
name, he was ‘compelled topay the assessment, tha defendant having 
omitted to pay it. The defendant denied thatthe registry! was.in the 
name of the plaintiff and contended that he was the pattadar and that 
he had paid the assessment for the whole of the land in his holding. 
Assuming that the plaintiff was entitled tio maintain a suia on the facts 
alleged by him, the issues for determination were, (1) was she registry 
for the land in the plaintiff’s name ? (2) was he compelled to pay and 
did he pay the assessment ? 


1 
In Small Cause Suit No. 60 of 1888, between shese ‘parties for the 
recovery of certain amounts similarly. collected from the plaintiff on 













Yr 
„~ 


|. 
rior period, 






account of the assessment on the land in question, for a 
the contention of the defendant as to the registry was the:same as that 
now set up by him. It was negatived and a decree was given to the 
Jaintiff for the amount claimed. In the court below this -decision was 
et up as conclusive in the present suit. But the District nsif 
ected: the contention, found the facts in favour of the defendant 
issed the suit. Mr. Sankaran Nair for the plairtiff dngites that th 
n of the Munsif as to res judicata is wrong. 


—— oe m - 


Raman 
Nambier 


Subramania 
Aiyar d. 
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Eoee ee [388] In Vencatachalapati v. Krishna 1 quoted by Mr. Sankaram 
am Dier $ 5 , 
v. Nair it was ruled that the decision of a Deputy Collector in a previous 
Pakar. 


pee suit under S. 9 of the Rent Recovery Act as to the question of tenancy 
a Ce p was binding on the parties in subsequent litigation in the same court. 
In that case the learned Chief Justice and Wilkinson J. laid stress on the 
doctrine that everything thatis to have the authority of res judicata 
| ought to be subject to appeal and distinguished the case they had to 
l decide from the Full Bench ruling in Manappa Mudali v. S. T. 
McCarthy, on the ground, as I understand it, that the Deputy Collector’s 
decision was one open to appeal. I think that the Full Bench ruling 
just referred to governs this case. It was there held that the finding 
on a question of title in a suit of the nature cognizable in Courts of 
Small Causes, though necessary for the determination of that suit, 
must for the purpose of res judicata in subsequent litigation be treated 
as one but incidently given. ‘Phe same view has been more than once 
taken by West and Nanabhai Haridas, JJ. In Anusuyabaiv. Sakharam 
Pandurang,® which was referred to with approval in the case cited by 
Mr. Sankaran Nair, West J. said, “ The decision could not be appealed 
against, and, therefore, on the incidental question was not final. The 
same principle applies where an appeal is excluded by the decree: a point 
is not finally decided against ány party who is not allowed the oppor- 
tunity of questioning the decision, with the exception of the particular 
points as in small causes; to the Judgment on which a special finality 
is given by Statute.” I. L. R. 7 B. at 467. In Bholabhai v. Adesang 4 
the matter is again adverted to and a principle is suggested for accepting 
what at first seems a Little anomalous, namely, treating a finding which 
was admittedly necessary for the determination of the suit in which 
it was given as onlyincidental and therefore not final in subsequent 
. proceedings. West J. observes,‘ In the continental countries, of Europe 
in which, as in India, an appeal is generally admitted asa part of the 
regular procedure, the rule is that no matter decided by a lower court 
in which an appeal is excluded can be res judicata for any other case, 
either in thé same orany other court; that which has been decided in- 
cidentall 







but for its purpose finally, is regard merely as an exceptional_- 
elemen# of the judgment in such case, not as the establishment of a 
principle [89] which may extend to other cases and other courts : tk 


+ 


rt gre 





1. (1889) T. L. R. 18 M. 287. 3. (1888) I. L. R.T B. 464. 
2, (1881) I. L. R. 3 M. 192. 4. (1884) I. L. R. 9 B., 75. 
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decision in fact is construed in relation to future cases as an exceptional xen 
law or section is construed, that is, as not admitting of any | 
Pakar.| 


extension by inference on account of its admittedly special and singular a 
character,” (I. L. R., 9 B, at page 80). There is alsoan expression serie 
of opinion to the same effect by Jackson J. on -which however much i 
reliance cannot be placed as he did not wish to lay it doiwn pene: 

Poran Sookh Chunder v. Parbutty Dossee. 1 


I think the District Munsif has arrived at a correct conclusion 


and I dismiss the petition with costs. - 2 


— Ml 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. J ustice Shephard and Mr. Justice Handley. 


Ramaier a Re ... Appellant (Plaintif). ® 


v. 
Shunmugam Pillai and others ... Respondents (Defendants). 


(S.C. I. L. R. 15 M. 70]. 


Sutt on bond—Forgery of attestation—Material alteration. - : Ramaier 
The forged addition of the signature of an attesting witness by the obligee of a Shunmugam 
bond after its execution, even though such addition is calculated -to facilitate the Pillai. 
proof of the liability of such attesting witness, under the bond, is ‘not a material 
alteration which disentitles the obligee to sue upon it. l 
Mohesh Chunder Chatterjee v. Kamini Kumari Dabia, 2 and_Vozeerallt Khan 
v. Suryanarayana, 3 followed. : 
Semble : Per Shephard, J : The obligee may not be entitled 30) recover ifthe 
attestation were necessary to make the instrument legally operative 


Second Appeal against the Decree ofthe District Court of Tin- 
nevelly in Appeal Suit No. 326 of 1889, reversing the dectea of the 
Court of the District Munsif of Ambasamudram in Onna Suit No. 
1022 of 1888. 


The facts of this case are E stated in the e judgments 
of the High Court. 


C. R. Thiruvenkatachariar for V. Bhashyam E for 
ppellant. 


M. O. Parthasaradhi Atyangar for 1st respond ent. | 





fia nani ian, 


* 9S, A. No 1284 of 1890. 18th Novem Der 1891. 


(1878) I. L.R. 8 C. 612. 2. (1885) I. L. R. 12 C. 818. 
. 8. 1M. L. J. 888. F 


v. 
Shunmugam 
Pillai. 


Shephard J. 
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Thiruvenkatachriar :—The addition of the lst defendant’s name 
as an attesting witness is not a material alteration of the [40] 
document. In this case attestation was not necessary for the validity 
of the document. The alteration did not in any way affect the con- 
tract embodied in the document ; its effect was ‘merely to increase the 
evidence of its genuineness. The case in I. L. R. 7 B. 418, upon which 
the District Judge relies no doubt rules that an alteration which 
merely goes to the proof of the execution of the document is a material 
alteration. But that case has been dissented from by the Calcutta 
High Court I. L. R, 12 C, 313, and by the Bombay High Court itself 
in the very recent case reported in Venkatesh Prabhu v. Baba Subraya,l 
In a recent case, Appeal No. 89 of 1890, (Vazeeralki Khan v. 
Suryanarayana,*) the Madras High Court also adopted the view of the 
Calcutta High Court in I: L. R., 12 ©. 318. Unless the alteration 
affects the nature or operation of the contract or the identity, validity . 
or effect of the document, it is not a material alteration within the 
meaning of the authorities. Neither does the alteration in this case 
become material because the addition of the 1st defendant's attestation 
was to a documeut executed by his father. First defendant cannot be 
in a better position than his father the executant, who, if sued, could 


‘not have set up the alteration in question in avoidance of the document 


executed by him. 


Parthasaradhi Aiyangar :—It has no doubt been decided by this 
court that the adding of a witness’s name is nota material alteration of 
the document. But in this case the attesting witness whose signature 
was subsequently added is the son of the executant and the object of 
adding the attestation was to make the debt binding upon fhe son. In 
the case referred to the adding of the attestation was not material, but 
in this case it is otherwise as the effect of it if true would be to estop 
the son from dispuing the validity of the obligation as against him. 


The court delivered the following 


JUDGMENTS :—Shephard J :—this is a suit brought upon an 
instrument of hypothecation executed in the plaintiff’sfavour by one 
Ponnappa Pillai now deceased. The defendants are the sons; 
and grandsons of Ponnappa. It has been found by the Distri 
Judge that after.the bond came into the plaintiffs hands, an att 
tation was added, purporting to be signed but not in fact si 









1, I. L. R. 15 B 49. 2. 1M, L. J.388. 
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by Ponnappa’s son, Shunumugam. In .the cpinion of the judge 
this addition for which the plaintiff was responsiblé constituted: a 
[44] material alteration of the instrument and he accorcingly dismissed 
the suit. There can beno doubt that the sbject in maki=g this addition 
was to facilitate the proof of the execution of ths instrament as well 
against the executant as against his son, the de? endans. It was the 
more important to obtain the son’s attestation rather. thee that of a 
stranger because when the instrument came to be enfarced, it would 
be material to show that he had admitted the debt and shat his interest 
in the property was therefore affected by the h»pothecation. In this 
respect and also because in the Calcutta case ected in argument, (Mo- 
hesh Chander Chatterjee v. Ramini Kumari Dadia, } the added signa- 
ture was genuine, that case is distinguishable fiom the present. I am 
however of opinion that the principle laid down in that case applies 
and that there is here no material alteration of the instrument within 
the meaning of the penal rule on which the defandante rely. 


It is clear that the adding of an attestation wheter the signature 
is genuine or not, does hot purport to affect the terms of the contract 
between the parties to the instrument, nothing new is embodied in it, 
no fresh party is added as was the case in Gardn2r vi Walsh,2. The 
executant of the instrument could not be affected =y the addition 
prejudicially or otherwise. Ib cannot be said that the identity or effect 
of the instrument is altered, for it remains as it was, when executed by 
Ponnappa Pillai an instrument hypothecating his property. It is not 

as if the attestation were necessary in order to meke the instrument 

legally operative. That would be a totally different case and is ex- 
pressly excepted irom the proposition laid cown jn “Mohesh Chunder 
Chatterjee v. Kamini Kumari Daba, 1; CE. Devidson v. Cooper, 8, In 
the present case the object which the attestation fulfilled, might have 
been almost equally well secured by a mamorardum written on a 
separate piece of paper. It was not indispensable: for the plaintiff’ s 
purpose that anything should be written or the very paper on which 
the instrument was written, n 










deemed to have been a material alteration of the’ instrument and I 
ould therefore reverse the decree of the Dissriet idge and remand 
appeal. 


ik I can find no authority for holding that in suek a case there can 
e 






(1885) I. L. R 12 C. 313. 2. (18) 24 L. J. (Q. B.) 285, 
8. (1848) 13 M. & W. 348. ` 


1: 


i 
t 


6 


Ramaier 
o v 
Shunmugam 
Pillai. 


Shephard J. 
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Rois Handley J:—In my opinion, even on the finding of the Dis- 


Shunmigam ` trict. Judge that the name of Ist defendant as an attesting witness 
ae i i [42] to the hypothecation bond sued on was forged, after execution 
Handley,.J e and registration and after the document came into plaintiff’s hand, the 
i case does not come within the rule laid down in Master v. Miller, 1 and 
the other English cases, and declared by the Fall Bench decision’ 
reported in Christacharlu v. Karibasayya, 2 to be applicable to this 
country, so as to disentitle plaintiff to sue on the bond. In the order 
in Appeal No. 89 of 1890 to which I was a party this court following 
I. L. R., 12 C, 3138, in preference to Sitaram Krishna v. Dafi Devaji,8 
held that the addition of a name of an attesting witness subsequently to 
the delivery ‘of the document was not a material alteration which 
invalidated the document. I adhere to the principle of tha‘ decision 
and it seems to me to make no difference in principle that the addition 
of the name of the attesting witness is a forgery and made with the 
fraudulent intention of precluding the person whose name is forged 
from denying the genuineness of the document. The attestation clause is 
no part of the document as executed by the executant, but ‘merely-one 
means of proof of the document, and, as such, is not a material part 
of the document as executed, within the principle of the rule under. 
consideration. Attestation was not in this case necessary to the validity 
of the document as it was executed before the Transfer of Property Act ` 
came into force. I express no opinion as to what would be the effect 
of the addition of an attesting witness’s name in cases where 
attestation was necessary to the validity of the document. 


_ _ [would reverse the decree of the Lower Appellate Court and and 
remand the appeal for disposal upon the other questions raised. 
IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


_ Present :- -Mr. Justice Muthusami Aiyar and Mr. Justice Parker. 


Ramasami Mudali ee ... Appellant (Plaintef).* 
Muthusami Mudali and another ... Respondents (Defendants). 
[S. C. I. L. R. 15M. 380. ] / 
Romani Limitation Act XV of 1877, Sched. LI, Art. 115—Loan to mpa on a pecitea/ 
nay date —Acknowledgment—Signature. 
Mobeni * L. P. A. No. 26 of 1990. 24th September 1891. 
Mudaly. 1. (1791) 4 T. R. 820. s. e. 2 R. R. 399. 2. (1835) I. L. R. 9 M. 399 (P.F 


8, (1888) I. L. R. 7 B. 418, 


~ 


vob. 1. THE MADRAS LAW JOURNAL REPORTS. 43 


[43] Held, by Weir J. that an acknowledgment of a debi contained in a ‘draft 
will in the handwriting of the debtor which begins ‘with the stitement that it is a 
draft cf a will executed by so and so is not a sufficient acknowlalgment to save the 
bar of limitation. | | 


Held, by Muthusami Aiyar and Parker J. J. that a suit for the lecoyery of a 
loan payable on a specified date falls within Art. 115 of the Limitatio: Act and 
not Art. 57. Rameshwar Mandal v. Ram Chand Roy,) fcllowed. _ 


Appeal under Section 15 of the Letters Patent from the order of 
the Honourable Mr. Justice Weir, dated 8th May 1390, passed on 
Civil Revision Petition No. 137 of 1889, and reversing: the decree of 
the District Court of Salem in Small Cause Suit No. 19-of 1888. 


This was a suit for the recovery of a loan made hy the plaintiff 
to the defendant’s father on the 80th September £885, instituted 
on the 24th of October 1888. The plaintiff relisd upen an acknow- 
ledgment of the debt contained in a draft will of she defndant’s father 
in his own handwriting which began thus, “ Cory of will executed by 
Nanjappa Mudali, &c.,” but was not signed b¥ him. ‘The District 
Judge said in the course of his judgment, “The orly question is 
whether the admission made in-that will is suffigent to take the case 
out of the statute of limitations. The draft begins witk’ the testator’s 
name and is written by himself. The authorities quotet in support of 
his being a sufficient acknowledgment are Andar:1 Kahunjiv. Dulabh 
Jeevan? Daia; Chand v. Sarfraz, and Mohesh Lad v. Brsunt Kumaree,+ 
I consider that plaintiff has established his case.” 


The defendants applied to the High Court for revision. The ease 
first came on for hearing before We2r J, who delivered the following :— 


The court delivered the following. 


JUDGMENT:—The decision cannot, I think, be scpported. The 
yill, although in the testator’s handwriting, is not. signed; and 
S. 19 of the Limitation Act requires the acknowledgment to be 
made in writing, signed by the party against whom . the right is 
claimed. The decisions of the Allahabad and Calcutta Courts 
relied on by the District Judge are clearly distinguishable in their 
circumstances from the present case andthe counter petitioner’s 
leader admits that they do not apply. He reies hcwever on the 
se in I. L. R, 5 B. 88, referred to by the District Judge 


1. (1884) I. L. R.100: 1088 , 2, (1877).I. 1. 5 B. 88. 
3. (1875) I. L. R. 1 A. 117 (F. B.) 4. (188C)1. L. E.6 C. 840, 


Ramasaini 
‘Mudaly. 
= T 
Muthusami 
‘Mudaly. 


` Ramasami 
Mudaly. 


v. 
Muthusami 
Mudaly. 
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[44] That case proceeded on thespecial ground that among the com- 
munity whose writing was in question it was the practice not tosign the 


account, but to head it in a peculiar way showing that it was written . 


in the writers own hand—no such practice is alleged, can be alleged 
in regard to the class: of documents in question in the present 
proceeding, viz;‘a will. 


I must hold, therefore, that the District Judge, erred in law in 
holding that there was an acknowledgment of the debt; and reversing 
the Dstrict Judge’s decree, I direct that the suit be dismissed, but I 
shall not allow ecss. 

Against this judgment the plaintiffs preferred an appeal under 
the Letters Patent which came on for hearing before Muthusami Aiyar 
and Parker JJ. 

B. Panchapagesa Sastri for R. F. Grant for appellant. 


S. Ramasami Mudaliar for respondents. 


Panchapagesa Sastri:—The draft will contains an acknowledg- 


' ment. The debtor has written his name at the top of the will. The 


acknowledgment is therefore signed. There is no obligation that the 
signature should be at the bottom. . 


Ramasami Mudaliar :—The acknowledgment is nob signed. 
There was no intention to sign an acknowledgment and the fact that 
the name appears in some corner cannot make it a signed 
acknowledgment. 


Muthusami Aiyar J :—What is the period of limitation, and when 
does it begin ? 

Ramasami Muduliar:—It is three years from.the date of the loan. 
Art. 57 of the Limitation Act applies. - TUN 


Panchapdgesa Sastri :—The loan was repayable in a month. 
Time begins to run from the 31st October 1885. Art. 115. applies. 
See I. L. R. 10 C. 1038. If Art 57 applied, it would be impossible to 
recover a loan repayable more than 3 years after the date of it. The 
law cannot be supposed to tender such loans impossible. ` ` i 


The court delivered the following. 


JUDGMENT :—'The District Judge found the plaintiff's 
was established, the averment in the plaintsbeing that the loa 
made on 30th ‘September 1885, and was repayable: in one 
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[45] from that date. The plaint was presented on 24th October 1888 
There was also evidence to support the finding of the j1Jge. 


Even therefore ‘if the admission contained in tls will does not 
amount to an acknowledgment the suit is not bared. We agree 
with the decision of the Calcutta High Court ir. Rameshwar Mandal 
v. Ram Chand Royl that such’ a suit will fall under Article 115 of 
the Limitation Act aad not under Article 57. | 


The decree of the learned judge must therefore be reversed 
and that of the District Judge restored, but as;this point was not 
taken before, we shall make no order as to costs in tais court. The 
plaintiff is entitled to the other costs. | 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS 
Present: Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
D. Lakshminarasimham Ja ... Appellant (efendant)™ | 


V. ; : 
D. Somasundram, minor, by his mother p As 
D. Brahmarambal. | Respendent . (Plaintif) 


Civil Proceedure Code, $.514—~Extention of time for award. 


Held by Muthusami Aryar and Best JJ. reversing ‘order of Shephard J , 
that, before un award is submitted it is competent to a court under S. 514 O. C. P 
to extend the time fixed for the submission of the awrrd, „even though the appli- 
cation for such extention is made after the expiry of tre tioneprovoualy fi xed- 


Appeal under S. 15 of the Letters Patent : “gainst the judg- 
ment of Mr. Justice Shephard in Civil Revision Fetition No. 32 of 


1890 setting aside the decree of the Distzict Ccurt of Kistna in 


} a 
4 


Original Suit No. 3 of 1886. 


The plaintiff brought the suit for the ences of certain pro- 
perties which he alleged belonged to himself end his undivided 
brother the 1st defendant jointly. Upon the aplication of both 
parties, the matters in dispute were referred to’ arbitration. The 
order of reference to arbitration was dated 14th’ February 1888 and 
he time fixed for the submission of the award was 7th July 1888. 
splications were made from time to time for ‘extention of the 
o fixed for the submission of the award and they were granted. 
each application for extension was made arter the expiry of 













* n, P. A. No. 21 of 1891- 16rŁ Februzry 1892. 
1. (1884) I. L. R. 10 C. 183. 


Ramasami 
ey 


Muthusami 
Mudaly. 


Lakshmina- 
rasimham. 


V. 
Somasund- 
ram. 


Lakshmina- 
rasimham, 


v. 
Somasund-' 
_ Yam. 


oat yf 
at 
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-ar 


the time previously fixed for the return of the award. The award 
[46] was at last submitted on the 6th of March 1889, the date to 
which the time had been last extended. Some of these applications 
were made at the request of one or both of the parties, and the last 
application was znade by consent of both parties. 


The award was objected to by the plaintiff, inter alia, on the 
ground that the time for making the award had expired. The 
District Judge overruled the objections’ and held that there was 
nothing in S. 514 to forbid an application for extention of time 
being made after the time had expired. He accordingly decid- 
ed that the award was valid and gave judgment in terms of the 
award. The plaintiff thereupon presented a civil revision 
petition, in which he impugned the decree based on the award, on 
the ground, inter alia; that’ the District Court had no jurisdiction 
to grant the ‘application of the arbitrators for extention of time, 
as the said application’ was not made within the time prescribed 
I5 the court. On the revision petition coming on for hearing 
"Mr, Justice Shephard made the following: — O ae 


$ ORDER :—* S, 514 does not give power to extend the time after 
ithe originally granted time expires. J. am strengthened by the deci- 


sion in I. L. R, 9 M. 475, and I-set aside the order of the District 
Judge and direct that the suit do proceed.” 


a? 


Against, the above order ist defendant preferred an appeal under 
8. 15 of the Letters Patent. 


V. Bhashyam iauga for the at 


C. Ramachandra Row Saheb and E. Venkataramasarma for 


- respondent.. 


Bhashyam Aiyangar : —Under S. 514 which empowers’ the 
court * to grant further time and from time to time to enlarge 
the period for the delivery of the award,” the court can enlaige the 
time even after the time originally fixed has expired. 


The lariguage of S. 514 quoted above is much more liberal 
than that of S. 549, “If such security be not furnished within suc 
time as the court orders, the court shall reject the appeal.” 
‘the Privy Council have held that under S. 549 the court has p 
to enlarge the prescribed time for giving security, on an 
cation made either before or after such ‘time has 
L. R.17 J. A. 1. The observations of the Privy Council in 
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[47] in L. R. 18 I. A, 55 also strongly ‘support my ,coention. In 
the decision inl. L. R. 9 M. 475, the award was mace after the 
expiry of the time fixed, and the court held that tine shauld not be 
extended so as to validate an award which the arbitrasors has no 
jurisdiction to make when they made it, see I. D. R. 11 I. 87. 


Moreover, the respondent impeached the award on the ground 
that it was not valid in law. On his own contention, he. could have 
preferred an appeal to the High Court from the decree ‘based upon 
the award. S. 522 which limits the right of a peal ‘rom decrees 
based upon awards presupposes that the award ic valid in law. It 
there is no award in law or in fact, there is accordiag tothe decisions 
a right of appeal ; see I. L. R. 11 M. 85; Joy Prekash Lall v. Sheo 
Golam Singh, 1 Lachman Das v. Brijpal, 2 On his ovn contention 
therefore the respondent could not come under S. 522. 


Venkataramasarma : contended that unless tae application was 
made within the time fixed in the order, the court could not enlarge 
the time. The parties ought to be diligent, and if they are xot, the court 
should not help them. He relied on I. L. R. 11 M. 85. ‘He further 
contended that where no discretion was expressly given. it might be 
competent to the court to exercise it as under S. 549, -bri that where 
it was in terms given asin S. 514, it should be str:etly ecnstrued. 


Muthusami Aiyar, J:—You must construe a statute so as to 
advance the remedy. i : 


The Court delivered the following 


JUDGMENT :—There is nothing in the wording af S. 514 to 
limit the period within which the time may be exten lee by the court 
to the period mentioned in the previous order, nor will it-be reasonable 
to do so. In the case reported in I. L. R. 9M. 45, Simson v, 
Venkatagopalam, no order extending the time hac been Chtained before 
the award was given. The award in that case was therefore 
properly held to be invalid under the express terme of S. 521. All that 
was decided in Suppu v. Govindacharyar, 3 was that as tne application 
for extension of the period had been made within the time oziginally fixed, 












e mere fact of the order having been passed after sucl time did not 
alidate the award. It was not then necessary fo coneder the point 
raised. But as far as that decision goes it supports the contention 


(1884) 1. L. R. 116. 87. 2, (1884) I L. R.6 A174. 
8, (1881) I. L. R. 17M. 86. 
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[48] of the present appellant, that cs real test is Whether the time 
was in fact extended so at to validate the award which the arbitrators 
would otherwise have had no jurisdiction to make at the time when 
they made it. The award in the present case was made after the time 
had. been enlarged and within the time so enlarged. The dictum in 
kaja Har Narain Singh v. Chaudhrain Bhagwant Kuar,1 that the 
court had the fullest power to enlarge’ the time under the section (514) 
so long as the award was not completed supports the appellant’s 
contention.: The construction put by the Privy Council on S. 549 in 
Budri ` Narain v. Musswmmat Sheo Koer, 2 also favors the same view. 
As they ruled at page 4, the intention must be held to be to confer on 
the court a power to enlarge the time. according to any necessity, 
which may arise, when it is just and proper that the court should do so. 


For the. above reasons we allow the appeal and, setting aside the 
order appealed against, dismiss the Civil ‘Revision Petition No. 32 of 
1890 with costs throughout, and restore ‘the decree of the District 


Judge, 5 ` 


guile ee eee i. r 
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‘IN THE HIGH, COURT. OF JUDICATURE AT MADRAS. 
Present -Mi Justice Shephard and Mr. Justice Handley. 


Ramasami Pillai ae ... Appellant ( Plaintif)" 
m v: i 
Vellaya Pillai and another n Respondents (2nd & 5th Defts.) 


Rent Recovery Act (Mad as) VIII of 1865, S. 88—Rent-sale —Land on which 
arrear is due— Suit for ejectment—Redem plion—Pr agtice 


Tt is competent to a land-holder under S. 88 of the Rent Recovery ‘Act (Madras 
Act VIII of 1865) to sell any one of the lands comprised in the tenant’s patta for 
arrears of rent due in respect of other lands under the same patta. 


Redemption cannot be allowed in a suit for ejectment. 


me 


Chandu v Komb3 followed. 


Second Appeal against the decree of the ‘District Court of 
Madura in Appeal Suit No. 738 of 1889 reversing? the decree of the 
District Munsif of Dindigul in Original Suit No. 350 gi 1887. 


The 2nd defendant ‘held several pieces of land as a tena 
under a patta granted by- the Zamindar of Kanga One 


* S. A. No. £ of 1891. 27th November 1891. 
1. (1891) L. B.-18 I. A; 66 at'p. 58. à, (1889) U. RIT I.A. 


3. (1885) I. L. R. 9 M. 208. 
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| 
[49] these pieces was sold by the Zamindar uncer the Rent Recovery 
Act (Madras) VIII of 1865, for recovery of arrears; of rent due 
under the patta. The purchaser sold, the property = the plaintiff 
and the suit was brought by the plaintiff to recove- ' possession of 
the land purchased by’him. The 2nd defendant contended, inter 
alia, that no arrears having been due on the particular; land in dis- 
pute, the rent-sale was illegal and that the land was in the posses- 
sion of a mortgagee. The mortgagee was then added as 5th. defend- 
ant in the suit. The Lower Appellate Court dane the plain- 
tiff’s suit holding that the mortgage was bond fide and valid, and 
that the sale for arrears of rent was not valid under S. 38 of 
Act VIII of 1865 there having been no arrears on the particular 
land sold. From this decree the plaintiff appealed. » the High 
Court. 


; A 
P. S. Swaswami Aiyar for appellant. ' | 
V. C. Destkachariar for 2nd respondent. | 


Sivaswami Aryar :—There would be arrears due upon .this land if 
the road-cess stated.in a lump in the patta were distributed among the 
various items, for the road-cess forms part of the rent. Again, if there 
were no arrears due on the whole patta, thelandlord could:proceed against 
any item of-land in the holding, see Ss. 38 and 14. AltEough the patta, 
relates, to several items, the agreement is one. And ting entry in the 
patta of the rent of each item is merely for the parpose of calculation. 
That does not constitute a several agreement in respecs of each item. 
It cannot be that there may be as many distrainte and sale, as there are 
separate items in the patte. S. 38 should be construe “fin tbe same 
way as S. 44 of Act II of 1864 was construed in Sama v. IStrinivasa 1. 


Desikachariar:—The separate entry of tha rent due for each 

item shews that the obligation is several. I. L. R. 13 M. 477 cannot 
apply, for the words in S. 44 of Act II of 1864, “the hole or any 
portion of the land,” do not occur in S. 38 of Act VIII of 1865. Any- 
how the suit being in ejectment the plaintiff is nct entitled to a decree 


for redemption of my mortgage which has been found tp! be trud, I. L. 
R. 9 M. 208. 







| 

Sivaswamt Aiyar (in reply):—In the case Stee ‘the plaintiff 
knowledge of the mortgage when he sued in ajectment. In 
this case the plaintiff is informed of it only when the defence i is 


1. (1889) I. L. R. 18 M. sT. : < 
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set up, and he naturally puts the defendant to the proof of. it. 
That does disentitle him to’ a decree for redemption. Eject- 
ment is a claim for possession unconditionally, and redemption of 
x mortgage with possession is a claim for possession on payment of a 


~ 


` gum of money, which is merely a lesser relief. The plaint may be 


amended if necessity, see Pulamada v. Ravuthu 1 
The court delivered the following. 


‘JUDGMENT :—We are unable ‘to agree with the District 
Judge in‘holding that the sale was void for the reason that no 
arrear was dueon the particular land sold. It is true that in the 
patta the sum stipulated for by way of rent is shown to be made 
up of smaller sums payable in respect of the various items of land. 
But in our opinion these particulars are only given for convenience 
and it is not intended that what is one patta in form should stand 
for several pattas for the several pieces of land. Only one sum, 
viz. Rs. 1-11-7 is given as payable on account of road-cess for the 


' whole land and in the operative part of the patta itself the greater 


sum only is mentioned. It is then contended on the respondent’s 
behalf that as the mortgage in favor of the 5th defendant which 
is a usufructuary mortgage is found tio be genuine and. as the plain- 
tiff has not asked to redeem, the suit being in ejectmet: must ‘be 


‘dismissed. Following the decision in Chandu v. Kombi, 2 we must 
‘allow re contention. —: . o 


The appeal therefore must ii dismissed, each ae to pay his 
own costs. 


IN 'THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice : 










Best. , i ; 
Sultan Moideen Rowthan ... Appellants (2nd Counter-Petr.).* 
. V. oo 
Savalayammal and another ... Respondents (Pak. & ist Counter- 
Petr 


Civil Procedure Code, S. 281—Joint decree—Payment io one decree-hol 
—Inguiry &s to shares. 

et A 8 eS ee” 

* ©. M. A. No. 88 of 1890. 17th February 1892. 

1. (18987) I. L. R. 1 M.94- 7 2. (1886) I. L. R. 9 M. 
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[51] Payment out of court to one of two decree-h>lders, sat not certified 
by him as having been received or applied by him for the benefis of both, does not 
satisfy the-requi rements of S., 258. Civil Proceedure Code, and czanot be regarded, 
as made in satisfaction of the decree, except for the pu-=pose-of determining what 


order should be passed under S. 231, Civil Proceedure, Code. 


In such a case, the court in execution should ascert:an the amount due to 
each of the decree-holders, and grant execution for the decree-amount minus the 
amount paid,.or, where the amount paid is larger than she share , of the decree- 
holder who has receiv.d payment, for the decree-amount minus 526 amount due ta 
him. 


Appeal against the order of the District Court of Salem in Hxecu- 
tion Petition No. 444 of 1889. l 


By a Razinamah decree of 1888, the defendant wes to pay to the 


plaintiffs Savalaymmal and Appaji Chetti, the sum of Ke. 2,000 by two , 


instalments, viz., Rs. 1,000 on or before the 29sh Juns- 1889, and the 
remaining Rs. 1,000 on or before the 29th June 1890, ‘and in 
default of payment of the first instalment in time, the plaintiffs were 
entitled to recover the whole amount at once. Jn Apri 1889, the de- 
fendant paid to Appaji Chetti, one of the plaintiffs, the first .instal- 
ment of Rs. 1,000. Appaji put in a petition to the xourt certifying 
payment of the amount, and paying that satisfaction gro tanto of the 
decree might be recorded, but the petition was rajectea on the ground 
that the payment was not stated to be made for the benefit of both the 
decree-holders, and was stated to be collusive ‘>y the-other decree- 
holder: He then put in another amended petit:on for the same pur- 
pose but if was rejected on the ground that it was barred by limitation, 
having been presented more than 90 days after thé date of the alleged 
payment. In October 1889, that is before the sezond mstalment was 
due under the compromise, Savalayammal applied for execution of the 
whole decree, not recognising the alleged payment of the tirst instalment. 
Defendant resisted execution on the ground thas the first instalment 
had been paid before the due date and the second instalment was not 
yet due. Appaji also admitted receipt of Rs. 1,000. He refused to 
produce the money as he had already paid-it awsy to œe of his credi- 













in fact made, was not bona fide, as the debtor was-not justified in 
ying the amount to Appaji who was not = good cirecmstances, and 
se conduct was not beyond suspicion? He zherefora granted ‘axe- 
for the whole amount, The defend appealed to the High 


tors. The District Judge held that the payment to &ppaji, if it was, 
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[52] Court. The case came on for hearing before Shephard J., who 
passed the following:— 


ORDER:—“ If the payment actually was made to Appaji Chetti, 


' I think the décree cannot now be executed at any rate as to the half- 


share to which he was presumably entitled. I must ask the District 
Judge to find distinctly whether in fact the paymet was made.” 

The District Judge submitted a finding that the amount of Rs. 
1000 was in fact paid to Appaji. Mr. Justice Shephard directed the 
case to be laid before a bench of two judges. 


P. R. Sundara Aiyar for Appellant, 
E.. Norton for respondent. 


Sundara Aiyar:—-The finding is in my favour; according to the 
order of Mr. Justice Shephard, the appeal will have to be allowed and 
the application for execution’ dismissed The first instalment 
was paid in time, and the -second’ instalment was not due on the 
date of ‘the application. Mr. Norton has put in a memorandum of 
objections to the finding. 


Norton: —Notwithstanding the finding, plaintiff is entitled to 
execution. — 


Muthusami Aiyar J:—Do you say the finding connot be ulphed ? 


Norton: —No, that may be correct. ` But supposing the payment 
was in fact made, that isnot binding on my clieut. The payment 
ought to have been made to both decree-holders, see I. L. R. 9 C. 832. 


Muthusami Aiyar J:—Do you say, you are entitled to execute 


for the whole amount ? 


Norton :—No but I am entitled to execute for my share. There 
ought to be a findingas to what the shares of the two plaintiffs are 
in this debt. The partnership agreement I put in when the case went 
back to the lower court shews my client is entitled to nearly 9/10 of the 


amount, 


Sundara Aiyar—The payment is binding on the plaintiff and she 
cannot claim to execute now, Ranee Nyna Kooer v. Doolee Chund 1. 


1538] Muthusam: Aiyar J:—That was practically overruled i 
I. L. R. 9, C. 882. 2 
1. 22 W. R, 77. 
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Sundara Atyar—The learned judges don’t say so. There is no 
reason why a payment toone of the decree-holders should nob be upheld. 
The other decree-holder may have a right of action against, the deeree- 
holder who has receivedbut he cannot get from the judgment-debtor 
money which he has already paid once. If your lordships hold the 
payment is not valid to the full extent, there should be a finding as to 

' how much was due to Appaji. It would be at any rate valiz'to the extent 


of his share and if the share was not below Rs. 1000 there was no 


default on tha part of the debtor, and this application jtor execution: 


i 


would be premature. ! 

Muthusanu Aiyar J:—Did Appaji certify payment a behalf of both? 
Sundara Aiyar :—He did on the second occasion. 

| Muthusami Aiyar J :—But he applied the eres his own use. 


Sundara Atyar:—The debtor is not responsikls for Appaji's 
application of the amount. The payment was bona fide i 


| 


The court delivered the following. | 


JUDGMENT :—The finding is that the sum of Rs. 1,000 was 
paid by the defendant to Appaji Chetti one of the two’ decree-holders. 
This finding is however not sufficient for-the disposal of the case. A 
further finding is also necassary as to what was the ' ‘share to which 
Appaji Chetty was entitled as between him and the Ist plaintiff 
Savalayammal, and the payment made to Appaji Chatti can be held 
valid only to extent of the share to which he is entitled. Cf. Tarruck 
Chander Bhuttacharjee v. Divendro Nath Sanyalt, with the decision in 
which case we agree. As to the contention that the application made 
by Savalayammal for execution of the whole was >remature, we are 
unable to rule that the first instalment was paid in: © ynformity with 


the directions contained in the decree. f 


The payment was not certified by Appaji Chesti to. have been 
reesived by him on behalf of both the judgment-creditors, and it 
appears that he applied the whole money to his own use. Having 
egard to S. 231 of Code of Civil Procedure, a :payment out of 
rt to one of several judgment-creditors, but not ‘certified by him 
has having been received or applied by him for the benefit of all 
‘be regarded as made in satisfaction ‘of: the! decree, except for 
ose of determining what order should be passed under S. 231. 
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The District judge should therefore ascertain what is the share 
due to Appaji Chetti, and giving credit for the amount thus ascertained 
execute the decree in favour of Savalayammal for the balance. If 
Appaji Chetti’s share should exceed Rs. 1,000 the District Judge will 
of course. make such order as may be necessary to protect his interest 
with regard to the excess. Costs to abide and follow the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Parker. . 


Subbakke `... ae ... Appellant (Defendant). * 
v. l . 
Maruppakkala and another ... Respondents (Plaintif's). 


Limitation Act, Sch. IT, Art 49— Suit for title-deeds against. morigagee— 
Demand and refusal, i 


Art. 49. Sch. II of the Limitation Act applies to a suit to recover the title- 
deeds relating to mortgaged properfy, wrongfully detained by the mortgagee after 


redemption of the mortgage. Time runs in such a suit when the recovery of the 


title-deeds is demanded by the mortgagor and refused, and not.from the date of 
the payment of the mortgage amount to the mortgagee. f 


Case stated under S. 617 of Act XIV of 1882 by the - District 
Judge of South Canara in Appeal Suit No. 158 of 1890. 


The facts necegsary for the purposes of this report are set out in 
the following order of reference by the District Judge :— 


The suit was brought for the possession of certain title deeds. 
Two mortgages one for Rs. 3,300 and one for Rs. 1,200 were execu- 
ted by relations to defendant’s mother. Defendant sued one 
Ganapa (the surviving descendant of the mortgagor and -a minor,) 
thereon in O. S. No. 14 of 1883 on the file of the Subordinate Court. 
Against Ganapa (lst defendant) and another, defendant obtained a 
decree for the whole mortgage money, and a direction that the 
mortgaged (hypothecated) property be sold after two months. In 
[55] order. to raise the money and so .save the property, Gauramm 
and Ganapa’s other guardian Lakshmamma executed two usufructuar 
mortgages to plaintiffs, for Rs. 5,300 and Rs. 4,500 respectively, on 
same two separate properties. The plaintiffs accordingly. redeem 
properties by paying the mortgage money into court ; and the sa 
received by defendant. 











29th October 1891, 





* Ref. Case No. 20 of 1891. - 
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Defendant did not, however, deliver to plaintiffs the fitle-deeds 2.¢., 
the original deeds of mortgage and the connected documents and, more 
than three years after she received the mortgage amount, the plaintiffs 
bring this suit to enforce delivery of-the same. 


` The defendant contended, first, that the suit was barrad under Art. 
49 of the Second Schedule of the Limitation Act: And thefirst question 
I have the honor to refer to the High Court is, whether that Article ap- 
plies to a suit like the present, which is one for the recavery of fitle- 
deeds? In other words, whether the title-deeds of immovable property 
fall under the head of specific movable property? Under: the former 
Limitation Act (IX of 1871) there was a special Article (No. 33) re- 
lating to such property, and Mitra, in his “Law of Limitation and 
Prescription” 2nd Ed., thinks that a suit for title-deeds is governed by 
‘the Article in question {No. 49 of the present Act) in th= absence of a 
repetition in Schedule II of an Article corresponding to Article 33 of 
Act IX of 1871. See in the note to Whitley Stokes’ “Anglo-Indian 
Codes”. under Article 49, But the two reported cases (Jayivan Javher- 
das v. Gulam Jilani Chaudhri,1 and Rameshur Chazbey v: Mata 
Bhikh, 2) referred to by the latter author do not seem tc ‘be in point, 
as they refer only to suits for money. 


My own opinion on the point is that -the Article’ applies, inasmuch 
as title-deeds do not, at'any rate in India, fall under the: definition of 
immovable property in the General Clauses Act, S. 2, anz='are therefore 
by the.same statute ‘ movable property.” 


, The next question is: whether the period of limitat=on under this 
Article, supposing it to apply, runs from the date when defendant re- 
ceived the mortgage money (1st April 1886, vide Exhibit A, B and C.) 
or as the Munsif thought, from the date’ of receipt by defendant of 
plaintiff's letter of notice (Hxhibit D shows that this was in July 
1888)? In the former case the suit is barred, in the latter not barred. 


[56] The point seems doubtful, but on the analogy. of Art. 33 of 
the former Limitation Act, and relying on the definition of the mort- 
sagor’s rights in S. 60 (vide right (a) of the Transfer of E-operty Act), I 
inclined to think that the period of limitation runs from the former 
, 4. e., from 1st April 1886, when the mortgage monsy was received 
fendant, her detention of the title-deeds being thereafter wrong- 
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; PA The tbird question which was raised only in appeal, is whether 


Maruppak- inasmuch as the mortgage deeds (both the original ones to defendant’s 
Sala; mother, and also those to the plaintiffs), reveal a privity of contract 
between the parties that the title-deeds should be surrendered on re- 
ceipt of the money—a contract which is in writing registered—the 
true Article to apply is not Art. 116, on the principle of giving the long- 
est available time, when either of two limitation periods apply, to the 

person whose right is sought to be barred ? 


I have great'doubts on this point, but am, on the whole, of 
opinion that Art 116 does not apply inasmuch as it governs only a 
suit for ‘ compensation’ for breach of contract, and not a suit for mov- . ` 
able property. But it is notat all certain that the present suit cannot 
be held to fall under the definition ‘suit for compensation’ owing to 
the request in the plaint for Rs. 200 damages jn case the title-deeds: 
are not produced and delivered to the plaintiffs. 


Lastly, defendant says she js willing to waive other objections and 
to surrender the title-deeds to plaintiffs provided she be secured by 
them against any possible suits brought by Ganapa, on attaining his 
majority. She further says that Ganapa’s present guardians have not 
authorized her to deliver to plaintiffs the title-deeds- Is she bound to 
do so without such security ? The request for security seems certainly 
equitable, but rests on no provision of law. The equity of redemption 
having been transferred to the plaintiffs, they must, qua the defendant, 
be, I think, regarded as owners. If so, she is bound to deliver the 
deeds to them unconditionally. She is, also, in my opinion, estopped 
by her acceptance of the plaintiff’s tender. She might, perhaps, have 
refused to accept this in the absence of authorization from the guard- 
ians, but having done so, her lien on the title-deeds would cease. 


There are, however, doubts in the matter, and I therefore refer 
also to the High Court the question “ whether defendant is bound to 
' surrender the plaint title-deeds without furnishing security ?” 






[57] K. Naraina Rao for appellant. 
C. Sankaran Nair for respondents. 
The Court delivered the following 


JUDGMENT :—We are of opinion that Article 49 applies. 
$ ‘original possession of the title-deeds by defendant was lawful andt 
i runs from the date of the detainer’s possession becoming. yj 

The mere retention of the deeds in defendant’s possession aft 
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of the decree amount was not unlawful, though plaintiffs had a legal 
right to demand delivery, but his retention of them after a lawful 
demand for delivery was made was an illegal detention. 


The time will therefore run from the date of J J uly 1885) 
and the suit is not barred. - 


The judge does not state he entertains any doabt onthe question 
of misjoinder and we see no reason to consider it under the provisions 
of S. 617, Civil Procedure Code. In answer to the last question the 
point for decision is whether plaintiffs are entitled to the deeds. If 
they are and if the defendant is not entitled to detain them there can 
be no question of security. 


i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Parker. 


Alfred Schonlank and another ... Appellants (Plaintiffs). * 
V. | 
A. Muthunayna Chetti ... RBesponder-t (Defendant). 


Indian Contract Act, Ss.2, 5—Contract--Allowing time for acceptance--Nudum 
pactum—Revooation of proposal. ; 


A proposal to sell goods allowing eight days time for she accsptance of the 
proposal may be revoked within -the eight days before, ecceptance, unless the 
promise to keep the offer open is supported by consideration. 


Case referred- under S. 69 of Act XIV of 1882 by the Full Bench 
of the Small Cause Court in Small Cause Suit No. 4989 oz 1889. 


The facts of the ease are fully set out in the following order of 


reference: — 


[58] The plaintiffs sued to recover Rs. 516-10-4, being the 
amount of damages sustained by reason of the deferdant not deliver- 
ing 25 chests of dry leaf indigo, which he agreed to 3ell to the plain- 
tiffs, by means of what is called a “ firm offer.” 









The plaintiff’s case is this:—The defendant left two-chests of 


89, made a firm offer to sell the same to the plainsiffs, together with 
other chests of the same quality, at 8 annas per Ib. and allowed 
days time to plaintiffs to give their answer either tc ‘accept or 






* Ref. Oase No. 24 of 1890. 2nd September 1891. 
8 


indigo at the plaintiff’s office for some time, and on the 7éh February ~ 
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decline the proposal. On the same day, the plaintiffs telegraphed to 
their London firm for advice. On the 11th February the defendant 
revoked his proposal and communicated his revocation to plaintiffs on 
the same day ; on the 12th February the plaintiffs received a reply 
from the London firm, accepted the defendant’s offer and applied to 
him for the delivery of the indigo ; but the defendant refused to do so, 
on the ground that he had already put an end to his proposal, and 
sold the indigo to others. Hence the plaintiffs sued the defendant for 
damages for the breach of contract. 


The defendant denied having agreed to sell indigo to the plaintiffs 
at 8 annas per Ib., or having allowed them eight days time for their 
answer. He states that he wanted 12 annas per Ib. which was not 
assented to, in consegence of which he demanded the return of the 
two chests, which he had left with the plaintiffs. But the plaintiffs 
put him off and forestalled him by bringing this suit. It was further 
contended that even if the case was as put forward: by the plaintiffs, 
the defendant was justified in revoking his proposal under S. 5 of the 
Indian Contract Act. l 


The learned Chief Judge, Mr. J. W. Handley found all the points- 
of law and facis in favour of the plaintiffs, with this difference ‘that he 


-held that the contract was for 24, and not 25 chests as stated in the 


plaint ; and awarded Rs. 474 to the plaintiffs out of the sum claimed. 


The defendant applies to the Full Court for a new trial on the 
ground that no firm offer for granting 8 days time to plaintiffs, was 
made ; that even if it had heen made, it was not valid, as there was no 
consideration for such promise ; and that the law gave him full libecty 
to revoke his proposal before its acceptance. 


[59] We do not concern ourselves with the facts of the case. and 
we take them to be as found by the learned Chief Judge. The only qu- 
estion for determination now is, whether the defendant was right in 










Upon this question the learned Chief Judge holds “ that there 
was a valid contract for sale in the case, which became binding on 
defendant on acceptance on behalf of plaintiffs, and that in the mea 
time defendant was not at liberty to revoke the offer and to sell 
others ;sand having done so, he isiliable for braach of contract. ”’ 


We feel unable’ to adopt this view. The law gave the 
dant the fullest possible liberty to revoke his proposal b 
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acceptance by the plaintiffs. S. 5 of the Indian Zontract Act 
says that “ a proposal may be revoked at any time befsre the com- 
munication of its acceptance is complete as against she proposer, 
but not afterwards.” Nothing can be more clear then this, and 
as it is admitted that plaintiff's acceptance was communicated to 
defendant on the 12th February, while the defendant “tad revoked 
his proposal, and communicated the revocation to plaintiffs on the 
preceding day, Lith February, we are satisfied that the defendant was 
perfectly justified in acting as he did. 


It is said that this case does not fall within the cedinary rule, 
inasmuch as the offer made by the defendant vas one known as a 
“firm offer’;his proposal being coupled with a promize to allow 8 
days time to the plaintiffs to determine, whether he should accept or 
refuse the offer, and that consequently the defendant was bound to 
wait until the expiry of the said period. We find no authority for this 
proposition. The provisions of S. 5 of the Indian Conizact Act as 


above quoted, are absolute, and admit of no qualification or exception . 


in favour of such a proposition. 


Moreover we cannot undrestand how the defendant for- 
feited the right of revoking his proposal at any time before its 
acceptance by the plaintiffs, merely by reason of his giving 8 days 
time to plaintiffs. The giving of time can, in our opinicn, have no 
such extraordinary effect. No case can be conceived in which the 
proposer does not givetime to the other party, either expressly or 
impliedly. For necessarily there must be some interval. of time— 
[60] short or long according to the circumstances of eaeh -case—bet- 
ween the proposal and acceptance ; for if is impossible that 1 proposal 
and acceptance should come out simultaneously in any zase, and, 
especially in cases wherea proposalis made by means of a letter, 
it must take some time for’ the letter to reach the other party, and 
for him to consider the proposal, pen a reply, and put it in the 
course of transmission. The proposer knows all th-s and “must be 
“presumed to allow sufficient time for the same; otherwise, his 
making the proposal by mesg of a letter would be meaningless. 
ow if the giving of time, yeans of an express promie, is to 
clude the proposer fror ‘oking his offer beZore tke expiry 
e given time, as conten 1 this case, the giving of time by 













ation as above explain must necessarily kave fhe same 
for in either case the time is given all the same ; and if the 
is bound to waitin one case, he is equally bound in the 
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other also. And if this is so, we cannot imagine one single case 
in which a proposer can revoke his proposal; if he once makes 
a proposal, he is at the mercy of the other party ever afterwards ; 
and the provisions of S. 5 of the Indian Contract Act would become | 
nugatory and this would lead to disastrous consequences. For, 
the said provisions are not arbitrary, but are founded upon the most 
equitable principles. Equity, is equality, and the mutuality, is an 
essential-element in a valid contract. Ifone party has 8 days to 
decide whether it would be to his advantage to accept or decline a 
proposal, it is only fair that the other party should likewise have the 
same period to consider his own position, and decide, either to keep 
the proposal open, or put an end to it. Within the given time there 
may be various fluctuations in the market, which, with other unfore- 
seen circumstances, may. bring about a state of things sometimes 
fayourable to the buyer and sometimes to the seller. ~ If the buyer is 
allowed to take advantage of all these ciréumstances, there is no reason 
why the same indulgence should not be extended to the seller. 

But it cannot be denied that there is some difference between 
the giving of time by an implied contract, and the giving of it by 
an express promise, for the latter may acquire a binding effect 
whenever it is supported by a consideration ; as in that case the 


proposal ceases to be a mere proposal a nudum pactum; but 


assumes the character of a contract enforceable like any other 
[64] valid contract. Then the question arises, wheter there was a 
consideration for the defendant’s promise to allow 8 days time 
to the plaintiffs in this case. It is said that there was a considera- 
tion, because an agreement like the one in this case, by which the 
seller gives time to the intending buyer to see if the goods could 
be disposed of for a profit, is an advantage to both parties. This 
may or not be so, but we think that this is a very precarious 
benefit, at all events so far as the seller is concerned. By the 
delay he may be benefited sometimes, bub not always. If the 
market price falls below the price wanted by the owner within the 
given time, then the buyer to whom the time was given, would 
certainly refuse to buy and the owner would be obliged to sell at 
great loss, after having waited for along time, and after having j 
the meuntime foregone much better offers. If on the other h 
the market price were to rise above the offered price withi 
given time, and the intending buyer therefore accepts the 
then the seller gets nothing more than the original ‘pric 
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not in any way profited by the rise in the market Surly, a benefit 
like this, if ever it can be called a benefit, can hardly form a con- 
sideration for any valid agreement in the eye of the law. 


Then it is said that in consequence of the defetđante giving 
plaintiffs 8 days’ time, the latter incurred the expense of telegraphing 
to his London firm to ascertain if the goods could be breught or not 
and that this formed a consideration for the defendant’s promise to 
give time. But we note that there is no allegation that the plaintiffs 
sent the telegram at the desire of the defendant and accord_ng to law, 
only that which was done or omitted at the desire’ of ‘= party can 
constitute a consideration sufficient to bind him to ais promise, (S. 2 
(d) of the Indian Contract Act). 7 


Under these circumstances we.are satisfied toat thare was no 
consideration for the defendant’s promise to give eight days’ time to 
the-plaintiffs, and that defendant had a perfect right tc revoke the 
proposal within the said period pore the acceptance of ths ‘plaintiffs, 
was communicated to him. 


Our view of this case is fully supported by several Enzlish cases, 
although we find no cases on the point in our Indian Reports. 


In Payne v. Cave, it was held that a bidder at [62] an auction 


sale might retract his bidding at any time before “the hammer is 
down.” 


In Cooké v. Ozley,? the defendant proposed 5o sel: a certain 
quantityof tobacco at a certain price to the plaintiff and the latter 
desired him to give him time to agree to or dissent *rom tl:a‘proposal 
till 4 o’clock in the afternoon on the same day ; to which the defendant 
agreed, but sold the tobacco to some one else befora 4 o’dock. The 
plaintiff sued for breach of contract, and Lord Kenyoa helc that no- 
thing can be clearer than that at the time of entering into the contract, 
the engagement was all on one side, and the other party was mot bound ; 
ii was therefore a nudum pactum. | 


“The said two cases were followed in Routledge 7. Gren, 3 The 
earned judges who decided this. last mentioned case scecessfully 
uted the assertion that the said two cases had been orokan in by 

ms v. Lindsell.4 i = 


1. (1789) 8 T. R. 148; sc.1R. R. 679. 

(1790) 8 T. R. 658; s.c. 1 R. R. 798. 

(1828) 1 M. and P. 717. 

(1818) 1 B. and A. 681: s.c. 106 E. R. 250, 
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In the said case of Routldege v. Grantl there was a pro- 
posal by the defendant to take a lease from the plaintiff on certain 
terms ; and to this proposal, the plaintiff was to give a definite answer 
within six weeks. But before the expiry of six weeks the defendant 
tetracted his offer. Lord Chief Justice Best said“ I am of opinion 
that if six weeks are given by one party to accept an offer the other 
his the same peroid to put an end to it. . 

In the recent case of Dickinson v. Dodds,2 the defendant 
offered to sell his house &e., to the plaintiff for £800 and expressly 
stated in writing that, “ this offer is to be left over until Friday (12th. 
June) 9 o'clock A. M.” But the defendant sold the property to some 
body else on the previous day, viz., Thursday the 11th June, and the 
plaintiff sent his formal acceptance of the offer on the evening of the 
game day (11th June). It was held by James L. J. “that itis a clear 
settled law on one of the clearest principles of law that this promise 
being a mere nudum pactum was not binding,” and Mellish L. J. 
said “ I apprehend that until acceptance, so that both parties are 
bound, even though an instrument is so worded as to express that both 
parties agree, it is in point of law, only an offer, and until both parties 


_are bound, neither party is bound. 


[63] And lastly in the most recent case available wiz., 
Stevenson v. Melean,8 the judgment in the case of Cooke Y. Onley is 
discussed, and the result is thus stated by Lush J. in these words “all 
that the judgment affirms is that a party who gives time to another to 
accept or reject a proposal is not bound to wait till the time expires, and 
thisis perfectly consistent with legal principles and with subsequent 
authorities which have been supposed to conflict with Cooke v. Oxley. 
It is clear that a unilateral promise is not binding and if the person 
who makes an offer revokes ‘it before it has been accepted, which heis 
at liberty to do, the negotiation is at an end’. And then the learned - 
judge cites Routledge v. Grant 1 in support of bis view. 

21. The doctrine thus propounded in the English ‘cases is 
recognized as part of the English law, and isin perfect harmony 
with the Indian law as’ declared in the Indian Contract Act (Ss. 2 
and 5). | 

99. We therefore hold that there was no breach’ of cont 
on the part of the defendant, set aside the decree of the Co 





1. (1828) 1 M. and P. 717. 2. (1876) L. R 20h. D. 
3. (1880) L, R. 5 Q. B. D. 346. 








VOL, H. THE MAURAS LAW JOURNAL REPORTE.. 63 


First Instance and dismiss the suit with costs and Vakil-s fee. But at 


the request of the plaintiffs’ Counsel we make this decision contingent 
upon the opinion of the High Court upon the following point :— 


“Was the defendant justified in revoking h-s proposal to sell 
indigo to, the plaintiffs before the expiry of the time which the 
defendant without consideration, allowed to the plaintiffs, to express 


` their acceptance or refusal.” 
C, V. Sundara Sastri for appellants. 
R. B. Michell for respondent. 


Michell :—There is a consideration in this case for aľowing time 
and time was given with the object of ascertaining the Lordon market 
price &c. | 
Muthusami Aiyar J:—There is nothing to that effect inthe plaint. 

Mitchell:—A firm offer includes that. It is understood that 
time is given for the purposes of communication. It is $0 found 
by the Chief Judge (vide Cooke xv. Oxley 1, Dickinson ~. Dodds | 2, 
[64] In these cases there was no consideration and it was; ' held that 
the offer could be withdrawn. But in the present case there is consi- 
deration, (vide. Pollock on Contracts p. 25 and Benjamin on sales. 
2nd Ed, p. 37.) Ta 


Muthusamı Aryar J :—The question of consideration: does not 
arise here in the reference. The full court finds that there was no 
consideration on two grounds (1) that the expens3 of ecmmunica- 
tions by telegram &c., could not be construed int? a cor sideration 

. &e., (2): that the expense of telegram &c., was nat ‘undsrtaken at 
the defendant’s request. We cannot impeach these grounds set 
forth by the full court. We must answer the reference as it ‘stands. 
The court delivered the following, ` 
JUDGMENT :—The question referred to the High, Court is, 
“was the defendant justified in revoking his proposal to sell indigo 
to the plaintiff before the expiry of the time which the defendar without 
consideration allowed to the plaintiffs, to express their accertance or 
fusal?” Both on principle and authority itis clesr thas in the 
nee of consideration for the promise to keep the oer open for a 
the promise isa mere nudum pactum. This is indeed eonceded 
earned counsel, but it is urged by him that, upon the fnding of 


790) 8 T. R. 653; s.c. 1 R. R. 798. 2. (1876) Gh. D. 458. 
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‘the Chief Judge, there was consideration for the promise, but the learned 


judges, who made the reference to the High Court, distinctly find that 
there was no consideration, and differ from the opinion of the Chief 
Judge. i 


In the absence of any reference on the question of consideration, 
we must accept the fact as fouud by the Bench, and answer the 
question referred to in the afirmative. 


FULL BENCH 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, Mr. Justice 
Muthusami Aiyar, Mr. Justice Parker and Mr. Justice Shephard. 


Kotta Atchayya, and another ... Petrs. (1st & 2nd Accused)” 
v. o 
Devarasetti Gangayya ve ae * Counter-Petr. (Complainant). 


` Registration Act ILI of 1877, Ss. 77, 7%, 74, 75—Registrar—Court—Crinunal 
Procedure Code, S. 195. 


Held, by the Full Bench, that a: Registrar acting under Ss, 72 to 75 of the 
Registration Act is a court for the purposes of S. 195 of the Code of Criminal 
Procedure. 


Petition under Ss. 435 and 439 of the Criminal Procedure Code 
prayingthe High Court to revise the order of the Sessions Judge of 
Godavari, passed on Criminal Revision Petition No. 9 of 1890. 


The facts ofthis case are fully set out in the following order of 


. reference to the Full Bench passed by Muthusami Aryar and 


Wilkinson Jd. 


ORDER:—tThe counter-petitioner denied the execution of an 
instrument of mortgage which was presented for registration 
to the Sub-Registrar of Rajahmundry by the 2nd petitioner as the 
agent and on behalf of the first in July last. Thereupon the Sub- 
Registrar refused to register the document. The Ist petitioner 
then applied tothe Registrar of Godavari District under S. 73 o 
Act ITI of 1877 to establish his right to have the document re 
tered. That officer held an enquiry as provided - in S. 74 
refused tO register the document on the ground that he w 
satisfied that it had .been executed. On the 10th Octob 


°” 18th October 1891 and 8th Ja 
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the petitioner brought a suit to enforce the registration of the 
document under S. 77, and on the same day, ths counterpetitioner 
complained to the Joint Magistrate that petitioners and five others had 
forged the document and thereby committed an offence punishable un- 
der S. 467, Indian Penal Code, On the 12th October 1880, the Joint 
Magistrate transferred the complaint to the 2nd cass Magistrate of 
Rajahmundry for disposal. On the 19th Novsmber _ the Sub- 
Magistrate held onthe authority of the decision Queew Empress v. 
Sobhanadri,! that the’ complaint could not be enterta‘ned without 
the Registrar’s previous sanction and upon that ground he return- 
ed it to the counter-petitioner for want of sanction. Gn the 2lst 
November last, the Sessions Judge of Godavari. directed the District 
Magistrate under S. 437 of the Code of Criminal Procedure to re- 
open the case and to order the Taluq Magistrase to deal with it 
under Ch. XVIII of the Code on its merits. He chsérvedt that the 
sanction of the Registrar was not necessary and that it was.not compe- 
tent to the 2ndclass Magistrate to distniss the case wishout enquiry into 
its merits after it had once- been taken cognizance of by the joint Magis- 
[66] trate. In support of his opinion thatno sanction of the Registrar 
was necessary, he relied on the decision in Queen Empress v. Tulja2. 
The main question for decisionzis whether the sanction ‘of tks Registrar 
is necessary within the meaning of $.195, CriminalfP-oceduze Code, Cl. 
(c). The answer must depend upon the meaning of the wards, “any 
proceeding in any court in respect of a document given in evidence in 
such proceeding.” It must be in the affirmative if the praper cons- 
truction is that the expression refers to a judicial proczeding-or enquiry 
held before any officer in the course of which the doeumen3 is given 
in evidence. If on the other hand, the person holding the enquiry 
must be a judge presiding over a court ordinarily exercising judicial 
functions as in civil suits, the answer must be in the negative. 

On this question there is conflict of authority. Ta the case of In 
re Venkatachala,® it was held that a Sub-Registrar acting under $S. 41 
of Act III of 1877 is a court, the ground of decision being that the 
general expression court is used in S. 195 in preference to fhe more 
stricted description ‘ Court of Justice’ that the Sub-Registrsr who is 
ally authorized to take evidence under Part VIII of the Resistration 
or certain purposes is a court, when acting under S. 41 of the 
‘ation Act, within the meaning of the Indian Evidence Act, and 
decument under consideration in that cass was given in 


1889) I. L R. 12 M. 201. 2. (1887) I L. R. 12 B. 33... 
8. (1887) I. L. R. 10 M. 154, 
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evidence in a proceeding in which the Sub-Registrar had to determine 
whether the document should or should not be registered. 


So early as 1881, a Divisional Bench of this court held that a 
Registrar acting under Ss. 73, 74 and 75 of the Registration Act was a 
court within the meaning of S. 195, Criminal Procedure Code. Mr. 
Justice Innes observed “ A Registrar is empowered in a legal proceed- 
ing to give a definite judgment on the points mentioned in S. 74 of the 
Registration Act. He is, therefore, a judge and his court is a Court of 
Justice under the definitions of the Penal Code.” [Weir’sCriminaÌ Law 
and Procedure, 3rd Ed. p. 844}. 


In 1888, it was also held in Queen Empress v. Subba,1 that a Sub- 
Registrar acting under 8.34 of the Registration Act 1877 is not a court. 
It was observed that for certain purposes “the Registration Act declared 
that the term “Judicial proceedings” shall include proceedings. before 
[67] registering officers viz., in order to bring those proceedings . within 
the purview of 8.228, Indian Pesal:Code, and for other similar purposes, 
it declared that Registrars are and that Sub-Registrars are not to be 
deemed as courts, that the Registration Act did not constitute 
registering officers courts generally and that S. 84 would ‘be 
unnecessary if the legislature regarded such officers as courts. 


In Queen Empress v. .Sobhanadri,? the question whether 


a Sub-Registrar refusing to register a document of which execution 


was denied was a cours was again raised with reference to the 
dedan of the Bombay High Court in Queen Empress v. Tulja.3 It 
was pointed out in that case that a Sub-Registrar refusing to register a 
document on the ground that its execution was. denied was not a court, 
that there was no conflict in the course of decisions in this Presidency 
and that though the Bombay case was in conflict with the Madras 
decision, in re Venkataghala,® the question whether a Registrar acting 
under Ss. 73, 74 and 75 of the Registration Act 1877 was a court 
did not arisein the case then brought to notice. It will be noted 
that the expression, 7 any proceeding in any court in which the 
in evidence” was construed- in the foregoing 










document is given 


decisions to include a proceeding in which the legislature authorized a 


person to hold a judicial enquiry, to record evidence, and to form 
judgment as to the right of the party to have the document regist 
and that such authorization was accepted as rendering him a ‘co 
1. (1888) I. L. B. 11 M. 3.. 2. (1889) I. L. B.12M. 2 

8. (1887) I. L. R. 10 M. 154. 
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the limited purpose of that enquiry aiii the meaning of S. 195, 
Criminal Procedure Code. 


The decision of the Bombay High Court rests oh two principal 
grounds, viz., that the position of a Soe as a court -is anomalous, 
that both in the Registration Act, S. 84, andin S. 483 of the Code of 
Criminal Procedure, the legislature has declared for what purposes he 
shall be deemed a court and that the decision that he mayalso be deemed 
a court for other purposes is at yeee with the principle, that an 
exeptional provision which is an “‘excrescence ” ón tae general rule 
ought not to be extended so as to derogate from ib. 


That such is the general principle was never doubted by this 
court, the point as to which there is a difference of opinion being 
whether the word “court” in S. 195 signifies any officer authorized 
to receive a document in evidence and to form an opinion as to 
[68] whether there i isa right to claim its registration and thereby to 
make it the source of a jural relation and whether the exceptions 


enumerated in S. 84 are exhaustive. 


A registering officer is expressly declared by &.84 of Act III 
of 1877 to be a public servant as defined 1 in the Indian Penal Code. 
There can therefore be no-doubt that it is his ordinary status. The 
section then specifies two exceptions ; the first has:reference to the 
purposes of S. 228 of the Indian Penal Code and for those pur- 
poses, the Registrar’s proceedings under the Registration Act are 
declared to be judicial proceedings. The 2nd excsption has refer- 
ence to what are known as cases of contempt. For the purposes of 
those cases, S. 84 declared that the Registrar shall be deemed and 
that the Sub-Registrar shall not be deemed a court, but S. 483 of 
the present Code of Criminal Procedure vests a power in the Local 
Government to direct that any Registrar or Sub-Registrar shall be 
deemed to be a Civil Court. There is nothing in S. 84 of the 
Registration Act or in S. 483 of the Code of Criminal Procedure 
to show that a registering officermay not be deemed to be a court 
under S. 74 of the Registration Act for the purposes of S. 195. of 
the Code of Criminal Procedure. That it was not: expressly included 
ong the purposes specified in 8. 84 ig the only circumstance in 
or of the view taken in I. L. R, 12 B, 36, is that circumstance 
elf conclusive ? 













+ the other hand, the words, “as if he were a Civil Court” are 
. 74and they are susceptible of the construction that they 
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signify that he shall be deemed a Civil Court for the purpose of the 
enquiry contemplated by Ss. 73 to 75. 


Again ‘the subject matter of the enquiry is a civil right, a right 
to have the document registered, and to invest with a capacity to 
generate a jural relation under the provisions of the Registration 
Act. The procedure prescribed for the investigation of the right 
is also judicial. The application for registration is required to be 
verified as a plaint, the Registrar is authorized to summon and 


‘enforce the attendance of witnesses and to compel them to give 


evidence and he is empowered to order by whom costs are to be 
paid, such costs are declared to be recoverable as if they had been 
awarded in a suit under ‘the Code of Civil Procedure. In the event 
of registration being refused after enquiry, a suit is permitted to 
[69] be broughé in a Civil Court to obtain a decree directing that the 
document be registered. The intention is to constitute the right 
to have the document registered a civil right, to protect it by 
creating a right of suit, to authorize a judicial enquiry in the first 
instance by the Registrar and to allow a regular suit in the nature 
of an appeal from his judgment when he refuses registration. 


Again the intention of the legislature in prescribing a pre- 
vious sanction by S. 195 is as stated in In the matter of Gyan 
Chunder Roy v. Protap Chunder Dass, to ensure that the person 
resorting to criminal prosecution acts bana fide and not from a vindic- 


tive feeling and not to prevent his adversary from taking any further ' 


legal proceeding which he is entitled to take. The decision that a 
Registrar acting under S. 74 is a court for the purposes of S. 195 is in 
furtherance of that intention. Again, the words used in S.-469 of the 
former Code of Criminal Procedure were “any Civil or Criminal Court.” 
“ Whilst the words used in S. 195 are “ proceeding in any court ” in 
which the document is given in evidence and the difference in the language 
used in the present Code appears to be significant. In Queen Empress v. 
Tulja? the enquiry contemplated by Ss. 73, 75 appears to have been 
regarded as administrative and a reference is made to the case of 
The Queen v. Price.8 

The enquiry distinguished by Mr. Justice Blackburn from 
judicial enquiry was as to whether certain facts existed and whe 
in consequence the event in which a statute cast an obligatio 









1. (1881) LL. R 7C. 968. 2. (1887) I. L. R. 12 B. 3 
| 3. (1871) L. R,6 Q B. 411 at 418. 
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case he compares the language of 15 and 16 Vict., Ch. &7 with that 
of 26 and 27 Vict., Ch. 29, and observes that unde: the former enact- 
ment, the Commissioners had a discretion to decide whs3ther a wit- 
ness was entitled to a certificate of indemnity wherees under the 
latter enactment, they had’ no.such discretion but were bound to 
give a certificate if the witness answered certain questions and 
those answers criminated him. The distinction pointed out appears 
to be between an enquiry as to certain matters cf fact in a case in 
which the Commissioners had no discretion to, exercise and no 
judgment to form, but were enjoined to do a certair thing in a 
certain event asa matter of duty and an‘ enquiry in a case in which 
the legislature authorized them to form a judgment and to grant or 
[70 ] withhold a certificate on that judgment. In the letter case, the 
enquiry was regarded as judicial and this appears to mə a support 
the view taken by this court. 


The question, however, is not free from difficulty. On the one 
hand, S. 84 of the Registration Act and S. 469 of tae Coas of Criminal 
Procedure lend support to the opinion expressed by the Bombay High 
Court which appears to have been concurred in by a Div:sional Bench 
of this court in 11 Madras series. On the other hand, the language 
and the presumable intention of S. 195 of the Codsof Griminal 
Procedure, the definition of court contained in the Evidence Act, and 
the character of the enquiry prescribed by Ss 72 so 75 of the 
Registration Act and several considered decisions in this Presidency 
seem to support the view that the Registrar acting under snose sections 
is a court for the purposes of S. 195, Criminal Proeadure Code. Under 
these circumstances I consider it desirable to refer to the: Full Bench 
the question whether a Registrar acting under Ss. 72 30 75 of the 
Registration Act is or is not a court for the purposas oe 195 of the 
Code of Criminal Procedure. 











M. E. Srirangachariar for petitioners. 


The Acting Advocate General (H. G. Wedderburn) Tor counter- 
petitioners. 


Srirangachariar :—In Weir's Criminal Rulinge p. T it was held 
Innes J. under the old Code, (May 1881), that sanction was neces- 
_In the matter of, the Petition of ardhari Dal is 50 the same 
in 1874. It was decided then that the Sub-Registrar was a court. 





1. (1874) 18 B. L. R. App. p. 40. 
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S. 84 lays down that a Registrar isa public servant. The persent Act lays 
down that a Registrar shall be a court within ‘the meaning of S. 435. 
The legislature approved of ‘the decision in 13 B. L. R. App., 40, 
so far as a Registrar was concerned. In the present Criminal Pro- 
cedure Code the: words used are’ any court’ in S. 195 instead of. 
“ Civil, Criminal, or Revenue Court” in S. 469 of the old Act. The 
object was to extend the class of cases’ requiring sanction. In 
S. 483 we have the words Civil, Criminal, or Revenue, The legis- 

lature therefore made a conscious extension of the old law in S. 195. 

The object was not as might be urged a simplification of the. 
language. 


Muthusami Aiyar J :—Is oe an appeal against the decision 
of a Registrar ? 


£ 


[74] Srirangachariar:—No, but a regular suit is allowed to set 
aside his decision. 


Shephard J :—Do you contend there may be a court which is not 
a Civil, Revenue, or Criminal Court ; 


Collins C. J :—What kind of a eae isa Registrar, is he a Civil 
Court ? 


Srirangachariar :—He is a court, that is all I can say. A court | 
need not necessarily be a Civil, Revenue, or Criminal Court. In S. 435 
of the old Code, the words are “ Civil, Criminal, or Revenue Court.” 
There is a clear distinction made in Ss. 195 and. 483, 


Shephard J: 8. 488 does not make me Sub-Registrar a Civil 
Court. ` E 


Srirangachariar:—The legislature wanted to restrict the power to 
punish for contempt,and they provided that a Registrar ora Sub-Registrar 


_may be treated as a court, if there is a proclamation to the effect by 


the Local Government. In I. L. R, 10 M, 154, Parker and Brandt JJ. 
held that a court is not necessarily a court of justice, and that the Sub- 
Registrar taking evidence under S. 4 is a court. 









Shephard J:—Can you suggest any other case where a court is 


Srirangachariar: -—In I. L. R. 10 M, 154, it was decided that 
might be. Even a Commissioner who is authorized to take evi 
a court. The only doubt thrown on the Madras: view was in b 
I. L. R.12 B. 36. But the view there taken is wrong. I sub 


+ 
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a determination of a jurat relation, even if the power to taze evidence is 
not enough but a powert 0 adjudicate on it is required. A Sub: Registrar 
is a courtt. West J. seems to consider a court means a ‘court of justice” 

and that is in conflict with the view taken in I. L. R.19 M, 154. À 
“court” and “judge” are treated by West, J. as identical, which is 
denied in I. L. R, 10 M, 154. The case in I. L. R. 10 M, 154. is not 
referred to though it was cited. The reason why the case was referred 


to a Full Rench was the, doubt expressed in I. L. R, 12 M, 201 as. tô- 
the correctness of the decision in I. L. R, 10 M, 154. Bat the point 


- really did not arise. It was the case of a Sub-Registrar aad as he had 
no power to take evidence in the case he was evidently not a court. 


Wedderburn:—It is not necessary to goto decisiors since the 
matter is open. S. 483 clearly shows that the legislature didnot consider 
a Registrar or Sub-Registrar a court. The section says thsy shall be 
deemed “a Civil Court,” for contempt. This would be unnecessary if 
either was a court already. The Registration Act also sho-vs the same. 
If the Registrar is a cours, he can act under S. 483 withous any special 
powers being given to commit. S.84 would also be unnecassary. 


: Parker, J:--Why should not 8. 84 exist merely because the Registrar 


is not a Civil, Criminal, or Revenue Court under S. 476 ?- 


Wedderburn :—That is a possible view no doubt; only 26 is difficult 
to see what kind of court he can be if he is not a Civil, Criminal, or 
Revenue Court. 


Muthusami Aiyard :—S. 83 is not conclusive one way or the other, 


Shephard, J:—S. 83 is rather restrictive than enactive. It lays 
~ down that the permission is necessary. 


Wedderburn :—S. 84 further shows the view of the legislature: 
These indications are strong to show that a Registrar is not a court. 


Muthusımi Atyar, J :—The very matter in controversy: shows he 









question is whether he i is not a court when acting under S. 73. 


Wedderburn :—I suppose he is merely declared a court for certain 
urposes. 


Parker J: He is a public servant who can summon wisnesses. If 
is disobedience, there can be no prosecution without sanction. In 
ter offence of giving false evidence, no sanction would: be neces- 
at would be the anomaly. = 


is ordinarily a public servant, He is a court only for certam purposes, ` 


Ato hayya 
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~ be taken as general rules. 
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Wedderburn J :—It is not a case of giving false evidence here. 

Muthusami Aiyar J:—Yes, it is a case of uttering a forged 
document. l 

Parker J :—Take S. 74 where he examines witnesses. 

Wedderburn :—I submit heis not a “court” at all. The word is not 


defined in the Criminal Procedure Code. It may be taken in its ordinary 
signification. It would not do to look into the Evidence Act 


[73] Muthusami Aiyar J-—The Bombay Court overlooks the fact 
that the object is to determine the right to get a document register- _ 
ed which will -generate a jural relation. ' . 

Wedderburn:-~I don’t adopt the arguments of the learned ‘judges. 

I stand on the words of the Act. It does say the Registrar shall be a 
court only for certain purposes. There is no provision for punishing 
for contempt | in the Act fo show he was exercising judicial 
functions. 

Muthusamt Aiyar J:—But these provisions would be unne- 
cessary if he was a court. They are not exhaustive. 


Wedderburn Exapressio wuusest exclusio alterius. 
Muthusami Aiyar J:— See Ss. 72, 75. 


Wedderburn:—That is in my favour. The sections would be 
quite unnecessary if he were already a court. 


Muthusami Aiyar J:—The question is whether he is a court 
acting under Ss. 72, 75. : 


Wedderburn:—-Ss. 74 and 483 of the Criminal Procedure Code 
would be unnecessary. 


- Muthusami Aiyar J:—Is he not to record a,judgment? 


Wedderburn:—_No. As West, J. says exceptions ought not to 


-~ 









Muthusami Aiyar J:—But special provisions ought not to be 
overlooked. The English case referred to in the Bombay case does 
not fully support the proposition you contend for. 


Wedderburn:—-The judges in Gopi Nath v. Kuldip Singh,1 
they differ from the decision in Queen Hmpress v. Batesar Man 
which held the Registrar’s sanction was required. 

L. (1885) I. L. R. 11 C. 696. 2, (1884) I. L. R. 10C 
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Muthusami Aiyar J:—That decision has no en because 
the prosecution was under 8. 82. It was -nct under the Penal 
Code. : 


Wedderburn:—The charge falls under both. I rely on it to 
show in what sense the word court was used. The Ful Bench werd 
inclined to agree with the view taken in.the Bombay Court. The 
Full Bench did not decide the question because the charge was 
[74] under S. 82. There would be no necessity for the eral legisla- 
tion under S. 84 if the Registrar is a court. 


Shephard J:—Clause (a) is in your favour. See Qué2n Empress V. 
Vythilinga.1 

Wedderburn:—No sanction is necessary for offences under 
S..82. 7 


Shephard J:—Was that a cage of false statement.? | 


Muthusami Aiyar J:—In the case of some of the accused. The 
anomaly would be that if made to a court sanct-on is racessary, but 
not if ib is made to a Registrar who is also a court. | 


Wedderburn:—S. 83 lays down provisions as fo proéseutions: by a 
Registrar. -y 


Muthusami Atyar J:—May that not be a resson to: holding the 
sanction unnecessary. 


Wedderturn:—In I. L. R, 11 M, 500, the proseoutian was not 
by the Registrar. From the words of the Registration Act and 
the Criminal Procedure Code the legislature did not intend she Registra- 
tion Act to be a Code except for very special purposes which are easily 
intelligible. : 


Muthusamt Aiyar J.—Does the English case quote by West J. 
support him? 












Wedderburn :—The English case proceeds oa the: Fod that 


the officer concerned had not to form an opinon. 


Srirangachariar (in reply ):S. 75 is necessary, the abject of the 
ection being to lay down how he was to summon witnesess. S. 84 is 
essary to make the Registrar a Civil, Criminal or Revenue Court 
words being used in S. 436. 
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. much increased. The duties of the Registrar on the pointin question 


‘law have been complied with so as to entitle the docume 
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Muthusami Aiyar J:—Could not more apt language have been used 
if it was intended that a Registrar should be a court? 


Srorangachariar :—The Calcutta case (I.L.R, 11 C, 569) is not in 
point. No evidence could be taken there, and no sanction was necessary. 
That is in accordance with the view of this court. S. 77, Registration ` 
Act, says the Registrar’s decision is penelusive if a suit is not 
instituted within 80 days. 


The Court delivered the following 


[75] JUDGMENTS: Chief Justice :—The question referred to 
the Full Bench is whether a Registrar acting under Ss. 72 to 75 of the 
Registration Act is or is not a court for the purposes of S. 1965, Code - 
of Criminal Procedure. 


The facts of the case are fully set out in the order of Reference 
made by -Muthusamz Aiyar and Wilkinson, JJ. 


The question is undoubtedly one of some difficulty as there ig ` 
no-definition of a “court” either in the Registration Act or in either: 
of the Codes. 


By 8. 3 of the Evidence Act, a “ court ” includes all persons except 
arbitrators legally authorized to fake evidence. A Court of Justice is 
defined by the Indian Penal Code, S. 20, and is more restricted in its 


application. 


Are we then at liberty to apply -the definition of “court” given 


- in the Evidence Act to the Registrar acting under Ss, 72 to 75 of the 


Registration Act? It is argued that the definition of ‘court’ given in 
the Evidence Act I of 1872 is framed only for the purposes of the Act 
itself and cannot be applied to Gases under the ‘Registration Act, 
[see Queen Empress v. Tula]. If this argument prevailed the difficulty 
in' holding the Registrar’s enquiry to be onë by a court’ would be 










are defined by Ss. 72 to 75 of the Registration Act and are as follows: 


An application shall be madeto him in writing, and the state- 
ments in the application shall be verified in the manner required by 
law for the verification of plaints. He shall then enquire (1) whether 
the document has been executed, (2) whether the requirements of t 


registration. If he finds the document has been executed and 





à, 





(1887) I. L. R. 12 B. 376. 
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certain requirements have been complied with he shail order the 
document to be registered. 


The Registrar has power to summon and enfcrce_ the. attendance 
of witnesses, he can compel them to give evidenze “as if he were a 
Civil Court,” and he has also a discretion as to the costs. 


It is therefore clear to my mind that the Roegisisrar exercises 
more than mere administrative functions—in she examination of 
[76] witnesses he is bound to observe the rules of evidence, and he is to 
consider the weight and credibility of the evidence and arm his own 
conclusions. The learned judges in I. L. R., 12 B, 37 appeared to 
consider the Registrar’s functions purely administrative and the fact 
appears to have mainly influenced their judgment. 


It appears also that in the former Code of Criminal Procedure 
the words used in 8. 469 were “any Civil or Criminal or Revenue 
Court” whilst in S. 195 of the present Act the wcrds used are “ any 
court.” I assume that it was the intention of tha legislature to give 


the word “court” a more extended meaning than i hadin the former - 


Act. Iam of opinion therefore that Iam entitled to bold that the 
definition of court used in the Evidence Actapplies to the Registrar 
holding an enquiry and taking evidence under the Registrasion Act and 
I therefore answer the question in the affirmative. 


Muthusami Aiyar, J:—For the reasons reccrded iy the order of 
reference to the Full Bench Iam of opinion that the anestion must 
- be answered in the affirmative. 


Parker, J :—-The question referred to the Full Benet is whether 
a Registrar acting under Ss. 72 to 75 of the Registration Act is or 
is not a court for the purposes of $S. 195 of the Criminal Procedure 
Code. The reference has been made in consequerce of zhe decision 
in I. L. R, 12. B, 36,in which.the decision of this court in In re 
Venkat whala, 1 was ‘dissented from. The question therefore for 
decision is in what sense the word “ court” is used in S. 195 Criminal 
Procedure Code. The Code does not contain anv definition of the 
term, and it is used in more than one meaning, in son places as 
isnifying a personal judicial authority and ir others, a place. 
. 852 the same word is used in the two significations but. when 
s signifying a person it does not appear zo be synonymous 
ourt of Justice” as defined in S. 20 of the Indian Penal 
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Code. The term “Court of Justice’ (S. 20 I. P. C.)- necessarily 
denotes a “judge” as defined in S. 19. Now illustration (d) to S. 
19 declares‘ that a Magistrate exercising jurisdiction in respect of 
a charge on which he has power only to commit for trial is nof a 
judge. The explanation to S , 193, I. P. C. makes it clear, however, 
that a preliminary enquiry under Ch. XVIII of the Criminal Proce- 
dure Code is a stage of a judicial preceeding. There is again no doubt 
[77] that a Committing Magistrate is a court within the meaning of 
the term as used in the Evidence Act and a Criminal Court within the 
definition of S. 6 of the Code of Criminal Procedure. He is also refer- 
red to as a court in Sy. 342 to 344 of the Criminal Procedure Code. 


7, The contention therefore that the term “court” in the Criminal Pro- 
_“eedure Code, S. 195, is necessarily indentical with Court of Justice as 


limited in the Indian Penal Code definition cannot be supported. 

In order to ascertain the sense in which the word is used by.the 
legislature in S. 195 it will be useful to compare the present Criminal 
Procedure Code with its predecessor, Act X of 1872. Both the Codes 
have contained provisions for requiring previous sanction to certain 
prosecutions and also prescribing the procedure to be followed when a 
prosecution is instituted by a court suo motu. The sections dealing 
with these matters in the old Code X of 1872 are Ss. 467 to 471. 
Sections 467 to 470 are reproduced in S. 195 of the present Code and 
S. 471 (as to prosecutions instituted by. the court itself) in S. 476 
of the present Code. It will be noticed that S. 468 of the old Code 
declared that a complaint of an offence against public justice when such 
offence is committed before or against any Civil or Criminal Court, 
should not be entertained except with the sanction of the court, where- 
as the corresponding provision in the present Code, S. 195, (b) re- 
quires the same sanction when such offence. is committed “in or in re-: 
‘elation to any proceeding in any court.” The words used in the latter 
Code are therefore wider in their signification. There is a similar al- 
teration in regard to complaints of offences relating to documents— 
compare S. 469, Act X of 1872 with S. 195, Ol. (e) of the present 
Code. But in re-enacting the procedure to be followed when the court 
itself acts we do not find the powers given to “ any court” but to “a 
Civil, Criminal or Revenue Court.” Had the enumeration of the t 
clases of courts, Civil, Criminal or Revenue, been absolutely exha 
of all possible courts, it is only reasonable to suppose the leg; 
would have used the term ‘any court’ as it did in S. 195. 
ence in language leads to the supposition that theré may 
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created and. defined by the legislature on which it was. nos intended to 
confer the powers given in’ S. 476, Criminal Procedure Cade. 


[78] This supposition. appears reasonable when it is remembered 


in what terms the legislature defined the word “court’* for the pur- ` 


poses of the Indian Evidence Act (S. 3) in which enactment the term 
simply means all persons except arbitrators legall¥ authorised tio take 
evidence. In this sense a Commissioner holding an enqrity ‘under Act 
XXXVII of 1850, a Settlement Officer under Act XXVII of 1860, a 
Forest Officer uuder S. 59, Madras Act V of 1382 anc a Registrar 


under Ss. 72 to 75 of the Registration Act are all coms, though it. 


may be, they are not invested with powers tc takesection under 
S. 476, Criminal, Procedure Code as Civil, Criminal or Revenue Courts. 
The proceedings before these officers are judicial in their ckaracter and 
false evidence given before them is punishable under S 193, I. P. O, 
Expls. 2 and 3 —as given ina stage of a judicial proceecing, though 
not given before a Court.of Justice. | 


The view that the term court in S. 195 Criminal Prozedure Code 
was intended to include all persons except arbitratars legalfy authorised 
to take evidence is strengthened when the principle of taat section is 
considered. The restriction was obviously intended ‘to prevent 
prosecutions for acts done or evidence given at the: suit oz disappointed 
or hostile parties and it was intended to protect parties aga-nst reckless 
or groundless criminal proceedings. Sanction is requirelin order to 
etisure that the prosecution should notin such cases be instituted unless 
thers was ground sufficient in the opinion of the proper offcer to justify 
such proceeding ’—Vide remarks of Kernan and Muthusaz-i Atyar, JJ. 
in Criminal Revision Case No. 89 of 1883, (Weir, 3rč Ed., €49) The word 
‘court’ in S. 195 is used strictly with reference to offences of fabrica- 

-tion of evidence and of documents used in evidence, ami therefore it 
seems not unreasonable to hold that the term is used—xe the term 
“ evidence ”—in the same sense as in the Indian Evidence Act. The 

' Registrar is a public servant—S. 84, Act III of 1877; andit would 
seem: anamolous if the legislature had made his sanction a condition 
precedent in case of disobedience of summons [S. 174, 1. P. C.J, or 
efusal to give evidence or to take oath (S. 178) but yet had required 
such sanction for the far graver offences mentioned ir Cl. (b) and 
. 195—alleged to have’ been commitved in relation tox proceeding 
him, which proceeding is a stage of a judicial proceading. 

It was moreover urged before the Full Bench thet the words 

were a Civil Court” in S. 75 of the Registration Act signify 
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that a Registrar should be deemed a Civil Court for the purposes of the 
enguiry contemplated by Ss. 73-75. The argument was that the 
proceedings before the Registrar are judicial, and the enquiry judicial, 
and the right sought to be enforced was a legal right, registration being 
necessary to give legal validity to the document. 


It appears to me there is some difficulty in adopting this 
view. The words “as if he were a Civil Court” would seem to imply 
that the Registrar was not one, and the words have reference only to — 
the Procedure to enforce the attendance of witnesses and compel them 


‘to be examined. If the Registrar can give a definitive judgment upon 


a civil right, he would be a judge within the definition of S. 19 of the 

Indian Penal Code and therefore a “Court of Justice” under S. 20. 

The registration of a document is merely a consequence of the. 
Registrar finding that the document is genuine. But his finding upon 

that point is not a definitive decision which in the absence of an appeal 
can make the matter res Judica ta between the parties. 


In the view I have takon however it is not necessary to decide 
this point. I still adhere to the view taken in In re Venkatachala, 1 to 
which I was a party. Holding that the term ‘ court’ in S. 195 has 
the same meaning as that assigned to it in S. 3 of the Indian Evidence 


Act, I would answer the question referred to the Fuli Bench in the 
affirmative. 


Shephard J :—It is argued as well with reference to the provisions 
of the Registration Act as with reference to certain sections of the 
Criminal Procedure Code that the Registrar acting under S. 72 of the 
Act is not a court within the meaning of S. 195 of the Code. 


Considering first the provisions of the Act, I observe that the 
methods and procedure which a Registrar entertaining an applica- 


-tion under S. 72 is enjoined to follow are precisely those which a 


judge trying a civil suit has to pursue. The application has. to be 
written and verified like a plaint—the Registrar has power. to. 
summon and enforce the attendahce of witnesses and to compel 
F80] them to give evidence ‘as if he were a Civil Court ’>—he also h 
power to adjudicate on the subject of costs. Moreover as is point 
out in the order of reference the subject matter of enquiry is a 
right. The claim which the holder of a registrable instrument 
have that instrument registered may be compared with that of 
entitled to be registered as-a Parliamentary voter. In bothcase 


1. (1887) I, L. R. 10 M. 164, 
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to constitute a certain legal relation, the law requires registration, and 
registration must in the case of dispute necessarily be preceded by an 
enquiry. When itis found thatthe lines upon which that enquiry 
must proceed are those which are followed in. the adjudication of an 
ordinary civil suit, it seems to me that as the public officer who conducts 
the inquiry discharges all the functions of a court, he must also be 

deemed to be a court, unless a clear intention tc the contrary is 
indicated by the legislature.. 


It is said that the language of S, 84 of the Act and also of S. 483 
of the Code indicates such intention. These sections have reference 
to proceedings for contempt for which provision is row made by Ss. 
480 and 482 of the Code. It is argued that, if the Registrar acting 
under S. 72 was a court, there was no occasion for tke provision in §. 
84 that he should be deemed to be a court within the meaning of the 
law relating to proceedings for contempt—and again that there was no 
occasion to confer or the Local Government power to canstitute a 
Registrar a court for the same purpose, as has been done by S. 483 of 
the Code. I confess that I was at first inclined to aceede to this argu- 
ment, but on consideration seeing that in other respects the Registrar 
is in all essentials a court; I am not disposed to give weight to the 
circumstance that the legislature doubted whether the Regissrar was à 
court, or thought it expedient to leave it to the Government to say 
whether he should be ranked as a court, with referenca to a particular 
purpose. I do not think that circumstance can be zonsidəred con- 
clusive to show that the legislature in passing the Registration Act did 
not intend the Registrar to be a court for other purpose than those 
referred to in S. 84. 


For this reason I think that the decision of the court mentioned in 
the order of reference ought to be followed and that the question 
referred to us should be answered in the affirmative. | 

[81] This case again coming on for final hearing on 8th January 
1892 upon perusing the opinions expressed by the Full Bench, the 
Court Wilkinson and Shephard J: J. made the following :— 

ORDER :—The only parties fo these proceedings are. the Ist 
2nd defendants. So far as they are concernec the order of 
Sessions Judge must be set aside inasmuch as the sarction of 
gistrar is required by S. 195, Criminal Procecure Code, for 
secution. The order of December 8rd, 1890, ssaying proceed- 

harged. en 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar, and Mr. Justice 
Handley. 
Thekepat P th il db ae 
Nesbivar am Vittil Ma AVAD } Appellant (2nd Plaintif)* 
* Us ‘ i 
Attuyarath Atti Nangiyar, and others ... Respondents (Defendants). 


[I. L. R. 16 M. 198] 


Landlord and tenani—Discleimer of tienancy in written statemeent—Cause 
of action—Suié to eject. 


_ Where the tenancy did zot legally terminate, and the landlord had no cause 
of action, at the date of the institution of a suit to eject the tenant, the ‘denial of 
the landlord’s title in the written statement in answer to the plaintifs sujt cannot 
entitle him to recover upon his plaint. 


[2 0. L. J. 389=9 0. W. N. 928 R. 11 C. W. N. 661.) f 


Second Appeal against the decree of the Subordinate Judge's 
Court of South Malabar at Calicut in Appeal Suit No. 473 of -1889. 


confirming the decree of the District Munsif’s Court of Kutnad in 


Original Suit No. 632 of 1888. 


Plaintiffs sued to ejeut the defendants from certain lands -which 
were alleged to have been derived-by 1st defendant's karnavan from 
the plaintiff’s predecessor on anubhavam ‘right. The ground of action 
was that, contrary to the termsof the grant, 1st defendant -had alienated 
the lands included in it, and thereby forfeited his rights under the 
grant. Defendants 2to5 claimed under the Ist defendant. The 
Ist defendant denied the plaintiff’s right to the properties and contended 
that-they belonged to her tarwad. The Subordinate Judge of Calicut 
on appeal held that the violation of the clause forbidding alienation did 
not entail a forfeiture, and dismissed the suit. He held also that the 
alienation of [82] one of the items-of property took place more than 
12 years before suit and thesuit was therefore barred by limitation 
with regard to thatitem. Tbe 2nd plaintiff appealed to the High 
Court. 

K. P. Govinda Menon for appellant. 












P. P. Raman Menon for respondents. 
- Govinda Menon:—The defendant has forfeited his 
continue in possession by alienating the property. The 


* B. A. No. 1122 of 1890. ' 
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against alienation is not so repugnant to law as to maka’ the condi- 
tion void, (see Vyankatraya v. Shivrambhat,) 1 and the legislature 
recognizes if in S. 10 of the Transfer of Property Aci, when it is 
introduced for the benefit of the lessor. Moreover the defendant in 
this case has denied the title of the plaintiff. It makes no difference 
that this was done for the first time in the written statement. (See 
S. A. No. 512 of 1890, Chidambaram Pillai v. Sabapathi Pillai.” 


Raman Menon: referred to Vithu v. Dhondi. 


Govinda Menon (in reply) :—No doubt, there it is laid. down that 
where the denial -is in the written statement the plaintiff cannot 
taken advantage of it, as he cannotin that case be said to have had 
a complete cause of action on the date of the institution of the suit ; 
but this principle was not accepted by this court in S. A. No. 512 of 
1890 and in Mayavanjari Chumaren v, Nimini Mayuran.t | 


The Court delivered the following 


JUDGMENT :—Assuming that the rights under the demise 
were forfeited by the alienations made by Ist defendant, these aliena- 
tions were admittedly made more than 12 years before suit, and the 
suit so far as if is based upon forfeiture is barred by limitation. We 
also observe that rent was accepted for several years after the alleged 
alienation. On these grounds, we think the decision ofthe Lower 
Court can be supported. Itis argued for the appellant that he has 
a right to recover, because the 1st defendant denied his title in the 
written statement. It is not shown that there was any: denial of 
title before suit, and therefore the plaintiff had no cause of. action at 
the time of filing the suit. | : 


The cases referred to by the appellant’s Vakil including‘S. A. No. 
512 of 1890 all relate to the question whether a disclaimer of the 
[83] landlord’s title would preclude the necessity of proving valid notice 
to quit. We do not think the disclaimer in the written statement in 
this case can relate back to the date of institution of thé suit, and 
thereby give plaintiff a cause of action which he did not: otherwise 
possess. | ; 


There is no question of notice to quit in this case. “The appeal 
ils and is dismissed: with costs. 


ote.—See Critical Notes, 1 M, L. J. 448. 


(1888) I. L. R. 7 B. 256. 3. (1890) I. L.R. 15 B,.407. 
1891) 1 M L. J. 218. 4, (1864) 2M. H. O. F&.109. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Parker and Mr. Justice Handley. 


Subbaraya Chetti es ... Appellant (Plaintif) 
* | 
Venkatanarasu Chetti and others ... Respondents (Defendants) 


Civil Procedure Code, S. 11—Suit for Of fice—Right to settle çaste disputes., 


A hereditary and exclusive right to settle caste disputes between members of a 
caste is not enforceable in a Civil Court, although members of the caste make : 
voluntary payments of fees for the settlement of such disputes. 


Srinivasa v. Tiruvengada 1 distinguished. 
Second Appeal against the decree of the District Court of Chingle- 


put in Appeal Suit No. 553 of 1890, confirming the decree of the 
District Munsif’s Court of Chingleput in Original Suit No. 313 of 1888. 


The suit was brought for a declaration of the plaintiff’s exclusive 
and hereditary right to the office of Desayee in certaiu villages, for. the 


' recovery of a bell, the emblem of his office, which had been wrongfully 


taken by the 1st defendant, and for recovery of a sum of Rs. 20 
collected by the 1st defendant with the help of the’ said emblem from 
the persons subject to the plaintiff's jurisdiction as Desayee. ‘The 
person holding thé office of Desayee exercised some degree of authority 
over the 18 classes of people composing the right-hand caste, (such as, ` 
oil-mongers, washermen, barbers, daneing-girls, &e.) in the towns and 
villages of a certain tract of country. He settled caste disputes among 
the people under him and punished them by fine and excommunication. 
He attended their weddings and funerals. Besides the forfeitures which 
he appropriated to his own use, he received [84%] voluntary fees and 
taxes and had no other maintenance. The 1st defendant set up his 
own right to the office and denied the plaintiff's right. The District 
Munsif dismissed the suit on the ground that the suit was not cogniza- 
ble by a Civil Court, as the fees of the office were mere voluntary 
contributions, and as 16 would be against public policy to recognize the 
authority of the Desayee to interfere in caste disputes. - His decision 
was confirmed on appeal by the District Judge. The plaintiff 
appealed to the High Court. | 









P. S. Stvaswami Aiyar for the appalt 
K. Krishnamachariar fòr the respondents. 


* §. A. No. 200 of 1891. 24th November 189 
1. (1888) I. L. R. 11 M. 460, 
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Sivaswami Aiyar :—The suit is one for an ofice. The explana- 
tion to S. 11, ©. ©. P., clearly provides that a sult to =a office isa 
suit of a civil nature. The office is somewhat analozous to that 
of a judge. The plaintiff decides all zaste disputes among the classes 
of people who form the right-hand caste. The fact that no fees are 
enforceable is of’ no consequence. In Mamat Rem Baan v. Bapu 
Ram Atai Bura Bhakat, L a suit to establish a right to thes hereditary 
title of musicians to a Satra was held to lie, though the rzht carried 


no profit. 
Parker, J :—There it was said to be a trust for the per-ormance of 
some duties ina temple: 


Sivawami Aiyar:—No. The judges merely put the case of a 
trustee to illustrate the position that an office need noż carry-vith it any 
profits. In Srinivasa v. Tiruvengada? the Calcutta case wæ followed, 
and it was held that a suit would lie-for an injunesion tc restrain a 
person from interfering with a hereditary office in a temcle, which 
consisted in a right to present to certain persons at a certain festival a 
crown and water, the pecuniary benefit of which was somme cooked 
Bengal gram voluntarily offered by the worshippers. The Madras case 
refers also to Krishnasami v. Krishnama,8 where it-is saic to be un- 
necessary to establish loss of specific pecuniary benefis. 


Parker, J.—The case in Srinivasa v. Tiruvengaaa® iss case of 
service in a temple. 


Stvaswami Aiyar :—Offices in temples. are not she orly offices’ 
which need not carry a pecuniary benefit. Everr ofic implies 
the performance of some service. See Sayad Hashim Saheb v. 
[85] Buseinsha.4. The fact that in that case it was a right f certain 
service in a temple makes no distinction in principle. The service need 
not be continuous or enforceable, like the office of a jidge, ~ho need 
not attend court when he has no work. The test of entorceabuity also 
fails when applied to the office of a judge. If a judge works he gets 
his pay; if he does not, he will forfeit his pay ard pernaps his 








Q 


appointment. . 
Handley, J:—You say the Desayee has a right to setde caste 
utes. Can he compel people to bring their disputes befo-a him? 
wise how can you speak of a right? 






(1887) T. L. R. 15 O. 159. 8. (1882) I. L. R. E M. B815 - 
(1888) I. L. R. 11 M. 460. 4. (1888) I. L,R 18 B. -39. 
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Sivaswami Aiyar:—A judge cannot compel people to institute 
suits before him, yet he is said to hold an office. The Desayee has 
aright to prevent other people from infringing upon his right by - 
interfering in those,disputes. Such rights are well known to law. The 
owner of a ferry for instance has no right to compel people to employ 
his boats, but he can prevent others from plying their boats at the 
same ferry ; so in the case of markets. 


Parker, J:— Would it not be contrary to law and policy to prevent 
people going to any one they like to settle their disputes ? 


Sivaswami Aiyar:—No. This hereditary office bas been in exist- 
ence for a long time, and the people must be governed by their usage. 
There is nothing contrary to public policy in people submitfing to the 
jurisdiction of some person by agreement or by usage the determination 
of all casté disputes. There are many questions of caste which the 
courts decline to interfere in. It is desirable that these matters should 
be left to the heads of the caste. And it would be better exercised by 
some definite individual than by any person set up at each man’s 
pleasure. 


Krishnamachariar :—The suit is.for a mere dignity and not for an- 
office, and for a dignity no suit will lie. See Shankara Bin Marabasapa 
yv. Hanma Bin Bhima 


Parker, J -—Tt was a mere dignity there which is not the case 
here. . 


Krishnamachariar :—How can the plaintiff have a right when 
there is no corresponding obligation, when he cannot compel people to 
settle their disputes before him ? . The cases of ferries markets, &c. are 
not analogous. A man acquires the right to a [86] ferry or a market 
or toll by lease from the Government or by some such contract. 


The cases quoted for the appellant are not applicable. They 
relate to charges or trusts for the performance of particular duties in 
temples. The District Judge’s definition of the word office is correct. 
It would be against public policy to prevent people from settling their 
disputes with the assistance of any mediator they choose. 


‘The Court delivered the following. 


JUDGMENT : -We think the District Judge was right in ho 
‘that the suit is not maintainable. The right claimed is the her 









1. (1877) I. L. R, 2B. 470. 
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exclusive right to settle the caste disputes between members of 
plaintiff’s caste. This is aright which cannot be enfo-ced, for the 


caste people cannot be prevented from referring them caste disputes to ~ 


other persons for settlement. Hé also claims as incident+to this here- 

ditary right to collect a fanam a head from the caste people. It is 

admitted that this isa voluntary contribution and 3annot be enforced. 

An hereditary right to do that which any other person hes a full legal 

_ right to do is not a right which the court can declare or =nforce, and 

the allegation that by virtue of such right plaintiff obfins certain 

io voluntary contributions does noti ae it any the nore eriorceable by 
law. 


The case in Srinivasa v. Tiruvengada,! is noa in “point. There 
there was a right to the preformance of certain services na temple. 
The right claimed here is one which, from its nature, depecds upon the 
voluntary submission of the members of the caste, and weuld not be a 


subject for judicial declaration, even in'a suit to which allthe members | 


of the caste were parties which is not the case here. 


The appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Sir Arthur J. H. Collins, Kt. Chief J usfice and Mr. 


Justice Wilkinson. | 
Chinnammal and another _—..._- Appellants | Defencants).* 
a ; 
Venkatachella Nadavan . ... Respondent (Platztif/). 


(I, L, R. 15 M. 421.) 


[87] Hindu Law—Inheritance—Preferential he'r—Bar-dhu—E=ternal auni— 
Maternal grandfather. 


Held that the maternal grandfather is a nearer heir than the nekemu aunt to 
the property of a deceased Hindu. 












Obiter dictum: The father’s sister is a bandhu. 
[8 M. L. J. 18021 M. 268.] 


Second Appeal against the decree of the District Corzt of Trichi- 
poly in Appeal Suit No. 24 of 1889,° modifying the d=sree of the 
itional District Munsif’s Court of Trichinopcly in Uriginal Suit 


me, 


. A, No, 285 of 1891. löth December 1891. 
1. (1888) L. R.11 M. 460. 
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One Kuppusami Naik, deceased, was the last male owner of 
certain property. Rángammal his paternal sunt executed a mortgage 
of the property in favour of the plaintiff in December 1886. After the 
death of Rangammal the plaintiff sued the defendants, the mater- 
nal grandfather and grandmother of Kuppusami Naik, who were in 
possession of the property, for recovery of the mortgage-amount by sale 
of the property. The District, Munsif although he held that Rangam- 
mal was a nearer heir to the property of Kupppusami Naik, dismissed 
the suit on the ground that the hypotheca, was not liable as Rangam- 
mal had only a life-interest. The District Judge gave a decree to the 
plaintiff against the mortgaged property to the extent of Rs. 60 of the 
mortgage-amount, which he held to be a valid charge on the estate. 
The defendants preferred a second appeal to the High Court. 


V. Krishanaswami Aiyar for appellants. 
A. T. Ambross for P. A. D’ Rozario for respondent. 


Krishnaswami Atyar:—Narasimma v. Mangammal! decides that the 
maternal uncle is a nearer heir than the paternal aunt. The maternal 
uncle is a more distant heir than the maternal grandfather, whether 
on the theory of funeral oblations er of connection by particles of the 
same body. It is because he offers oblations to the maternal grand- 
father, or is connected with him, that heis an heir aball. The 
maternal grandfather is therefore a nearer heir than the paternal aunt 
See Sarvadhikari’s Tagore Lectures, pp. 481 to 485. 


Wilkinson J:—Is not the paternal aunt’s sona nearer.heir as 
being connected through the father? Then why not the paternal aunt 
who must come before her son ? 


Erishaman Aiyar :—The paternal aunt’s son may rank high 
among competing claimants of the same class as the paternal aunt’s 
[88] son, the maternal aunt’s gon, and thematernal uncle's son, the class 
of Atma bandhus enumerated.. If does not follow that he is a 
nearer heir. than the maternal uncle, merely because he stands 
nearer than the uncle’s son. Moreover the paternal aunt, if a 
bandhu at all, is more distant than the paternal aunt’s son in the 
same way as the. sister is a more distant heir than the sister’s so 
Lakshmanammal v. Tiruvengada.? 

Again the paternal aunt, if a bandhu, isa woman. And wW 
who are not specially mentioned by texts can`claim to sue 


1. (1889) I.L R.18 M.10. 2 (1881) I. L.R. 5M. 241. 
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bandhus only after male bandhús are exhausted. See Marasinuna v. 
Mangammal 1. k 


I also contend that the paternal aunt is no pandhu stall. There 
is a dictum of Wilkinson J, in that she is a bandhu but: shis is appa- 
rertly dissented from by Shephard J. The whole er-ticism of Mr. 
Mayne against the sister being regarded as a bandhu is aprlicable to the 
father’s sister being so regarded, while none of tke reasons urged. by 
the High Court in favour of the sister applies tic the father’s sister. 
There is no special text in favour of the father’s anes g in favour of 
the sister: And Balambhatta’s interpretation o- “ Bhratarah”’ i. e. 
“brothers” as including sisters cannot ‘apply to tae Sanskrit word for 
father’s brother. ae 


Ambrose :--If the word “brother” may. inzlude “sister” why 
should not “father’s brother” include ‘father’s sister?” I contend that 
the paternal aunt being nearer than the paternal amt’s son is a 
nearer heir. If so they being related on the fathe=’s side to the deceas- 

-ed, are nearer heirs than the maternal grandfathe- rela- ed only on the 
mother’s side. The paternal aunt is a bandhu a3 a sor! gy daughter is, 
Nallanna v. Ponnal.? , o j 


The Court Delivered the following. . 


JUDGMENT :—The only question is—who is the nearer heir to 
the last male owner, his father’s sister, or his mother's ; father? The 
Lower Courts have decided in favour of the fatherS sister on the 
ground that she being related through a male must be held to be more 
closely related to Kuppusami than the defencants, fhe parents of 

- Kuppúsami’s mother, who are related throagh~ a‘ female. It is 
argued here that in virtue of the rule excludirg - females in 
favour of male heir the maternal grandfather has : the preference, 
[89] (Narasimma v. Mangammal.1). On the other side, it is contended 
that the father’s sister comes in under the father’s brother as the sister 
is included in the term brethren. This construztion cf the text of the 
Mitakshara has not been approved by commentators end has been re- 
‘acted by the Privy Council, (Thakoorain Sahida v. Hohun Lall.8). A 
ther’s sister cannot be a gotraja sapinda, because as Soon as a female 












rries she passes into a different gotra, but she is = bandhu and the 
the paternal aunt ranks higher than sny msternal bandhu, 





(1889) I. L. R. 18 M. 10. g. (1890) Z. L. R. 14 M. 149, 
3. (1867) 11 M. I. A. 408. 
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(Mayne’s Hindu Law, p. 641, 4th Ed.) Butit does not follow that 
his mother is a bandhu of the same class. The son takes by his own 
independent merit, not through her, (Mayne’s Hindu Law, 4th Ed., S. 
472). The maternal uncle has been recognized as a bandhu (Gridhari 
Lall Roy v. The ‘Bengal Government,1 and the maternal grandfather 
ranks higher than the maternal uncle, (see Mayne, p. 641, and 
Krishnayya v. Pichamma.2 His right therefore as an undoubted male- 
heir, must prevail over that of the paterhal aunt. The decrees 


of the Lower Courts must be zavera and the suit dismissed with 
costs throughout. 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Parker and Mr. Justice Shephard. 


Subbaraya Mudaliar .... Appellant (Plaintiff).* 
Do 


Kylasa Mudaliar and orhers ... Respondents (Defendants). 
Hindu law—Inheritance—Step-sister’s son—-Bandhu. 


A step-sister’s son is an heir under the Hindu law as a bandhu. 


Appeal against the decree of the eich Court of Coimbatore in 
Original Suit No. 2 of 1890. 


The appellant sued to recover possession of certain properties 
as the sister’s son of a Hindu. who was the last male-holder. The 
defendants contended, inter alia, that the. plaintiff was not the 
sister’s son but the step-sister’s son, of the last male-holder, and 
that a step-sister’s son not being in the line of heirs according to 
Hindu Law, the plaintiff had no right to” the properties claimed. 
[90] The District Judge found that the plaintiff was the step-sister’s 
son of the last male-holder, and dismissed the suit on the ground that 
he was therefore not an heir under the Hindu Law. 


T. R. Ramachandra Aiyar for appellant. 


T. Rama Row, S. Ramaswami Mudaliar, R. Shadagopachariar, 
C. Mahadeva Aiyar and H. Raghavendra Row for respondents. 


Ramachandra Aiyar:—A_ step-sister's son is a bandhu. 


kinsmen sprung from a different family, but allied by funeral ob]: 
are indicated by the term cognate (bandhu), Mitakshara, Ch. 


"Appeal No 40 of 1891. ‘15th December 1€ 
1. (1868) 12 M. I A.448. 2. (1887) I. L. R. 11 M. 
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verse 3. The.word sapinda in the original Sanskrit’ text has been 
translated into “one allied by funeral oblations.” A barmthu, then, is 
a, bhinnagotra sapinda. The.term sapinda is definad by ijnaneswara 
in the Acharakanda. Wherever the word sapinda occurs, sn immediate, 
or mediate, connection with parts of the same body shotid be under- 
stood, (Madras Law Journal, Vol, I, p. 75). Thus s step-sister’s son is 


a sapinda of his maternal half-uncle, and belongs to a different gotra ' 
and is therefore a bandhu. See Amrita Kumari Debi v: Lakhi Nara-. 


yan Chuckerbutty 1 In Mari v. Chinnammal 2 De Aiyar J., 

says that a step-sister is a bandhu. l 
According.to the Dayabhaga and the Mayukha a half-sister s son 

is in the line of heirs, Kokilamoni Dassia v. Manik Shandra Joaddar 8 

and Mayne’s Hindu Law, Ss. 531 and 532. — 
Rama Row Contra: 


I 

= 

‘ 
The Court delivered the following ` i 


JUDGMENT :—The question is whether the pliintiff whose 


mother tg found to have been the step-sister of Ramasimi Mudaliar 
now deceased stands in the line of inheritance to him. 


Tf hö were the son of Ramasami’s sister of she fall bleed: there 
can be no doubt that he would be so entitled, being a Gandhu of the 
daceased. But it hasbeen argued,thata step-sister’s con does not 
stiind on the same footing as a sister’s son, and with regar to the cases 
cited, it is said that they are of no authority in this. Presidency = 

Apart from the cases we are of opinion that the. position of 
the step-sister’s son cannot -be distinguished from ! that of the 
sister’s son. The relationship between the matarnal mele and his 
gister’s son or step-sister’s son is alike that cf sapindas, for in 
both cases there is a common grandfather and “the | relation of 
[91] sapindas arises from connection of parts of ons body.” See Mitak- 
shara cited in Amrita Kumari Debi v. Lakshinarayan Chucherbutty,1 


Mari v. Chinnammal.2 As ‘to the other condition requisite to 











sprung from a different family. It was contended that the decision in 
Mari v. Chinnammal 2 with reference to the positicn of tha step-mother 


s adverse to the present claim. But that contention ig answered by 


. a l n 1 
observation that the exclusion ofa woman :n no way involves 


clusion of her offspring. There are several cases lin which the 


8) -2 B. L. R. 98 at p. 33 (F.B.) 2. (1884) I. L. B. 8 M. EOT at p. 126. 
3 (1885) I. L. R. 11 O. 791. ot, 
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children have rights which ‘their mothers would not haye, Mayne’s, 
Hindu Law, S. 492 see 'Chèlikani Tirupati Rayaningaru v. Rajah: 
Suraneni Vencata Gapala Narasimha Rair Bahadur. . The -obser-: 
vation of Muthusami Aiyar J.,in Mari v. Chinnammal, 2. .seems to show: 
that in his opinion the right of the step-sister’s son must be recognised.: 
Hor thesé reasons we are of opinion that the judgment ‘of the District: 
Judge must be reversed and the suit remanded for trial. Costs to abide, 

the event, f eu. S L 2 x 
e> ` > 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Modala Lakshmi Raghupathi ... . Appellant (2nd Defendant).® : i 
v . : ~ 3g 
Gulla Tirumala Reddi ... Respondent (1st Plaintiff). 
[I D. R. 15 M. 422.) . 
. Hindu Law—Alenatien by widow—Daughter alive—S uit by male TEver sioner 
Held that the presumptive male reversioner can m2intain, a suit to declare an 


alienation of her husband’s estate by a Hindu widow invalid bayond her lifetime, 
although a daughter, who is the immediate reversioner, is alive at the date of suit. 


[F. 7M. L, T. 44, R. 82 C. 62, 338 M. 411. ] 


Seana Tom against the decree of the District Court of Kumol. 
in 1 Appeal Suit No. 2 of 1891, ‘modifying the decree of the District. 
Munsif’s Court of Markapur i in Original Suit No. 47 of 1890 


: This was a suit by the Ist plaintiff the next male reverisioner 
tothe estate of one Appla Reddi.to declare an alienation by his 
widow, invalid, as not having been made for justifiable necessity 
[92] under the Hindu law. Appala Reddi had a daughter alive at the 
date of suit. The Munsif found that no.collusion was proved between: 
the:daughter and the widow, in respect of the alienation. Holding the 
alienation to have been not for justifiable purposes, he gave a decree 
in favour of the plaintiff. The District Judge confirmed the decree on 
appeal following the decision in Bal Gobind v. Ram Kumar 3 in pre- 
erence to the decision in Madari v. Malki £ The 2nd defendant, the 
alience, preferred a second appeal to the High Court. 











S. Subramania Aiyar for appellant. 
` R. Rumga Row for respondent. 
* S. A. No. 1428 of 1891. . 99th February 1892. 


1, (1871) 6 M. E. C. R. 278. 2. (1884) I. L.B.-8 M. 107 
3. (1884) I. L. R. 6 A. 481. 4. (1884) I. L. R. 6A, 4: 
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In addition to the cases which appear in tis Judgment, S. 
Subramania Aiyar referred to the Limitation ‘Act, Ari: 115; Jhula v. 
Kanta Prasad, 1 Mayne’ s Hindu Law p. 169. : 


The Court delivered the following. | - : | 
. JUDGMENT :—The only question arguec - ‘befor us- is whether 
the Ist plaintiff is entitled to maintain the suit ` notwithstanding 
the existence of a daughter of Appala Reddi, the lust male owner, 
and our attention has been drawn to the case reported in Ran 
Anund : Koer v. The Court of Wards®. Thet case decided that the 
party entitled to sue is, as a general rule, the nearest: Teversionary heir ; 
no question then arose as to whether the existene of a daughter, 
while the property was in possession of an widow, weuld bar a suit by 
the next male reversioner. The other decisions to which we are 
referred are those reported at Bkikági Apafi v. ‘eagannath Vithal? 
Madari v. Malkit, Balagobind v. Ramkunar 5, Raghu Nath v. 
Thakuri. The decision in Balagobind, Vv. Bomiimar 5iga clear 
authority against the appellant’ gs contention. We agree with 
the conclusion ab ‘which the learned judges arrived therein, and an’ 
estate taken by a daughter being a qualified heritage, ` we see 
no reason why the existence of, a daughter should bar a suit bya 
reversioner any more than would the existente of o- ‘widows. In the 
` other cases referred to, the point did not arise ‘OE was nòt só fully 
considered:. Such’ suits are allowed ‘for tha purse of enabling the 
reversionér to protect his interest against-alisnatiors made by persons 
in “possession with a limited interest. ` Wə are Df. opinion that the 
appeal must fail and we dismiss it with costs. 


: | 7 al 
[93] iN THE HIGH COURT OF J UDICATUBE AT MADRAS. 
Present :—Mr. J ustice Parker and Mr. Justice A 


P. Shangara Menon MET apas i Appellant (Piangia. 
Ve 
Pudiavittil Krishnan Nair and others... Respondents (Defendants). 


a 
t 


(I. L. R. 15 M. 267. 
Res judicata—Suit by real owner—Prior sult oy benamidar, real own erstand- 
ing by—Presuinption. g : . 


i I v 
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1. (1887) I. L. R. 9 A. 441. - (1884) I L.R. 6A. 498. 13 
so ae BILAI å . : (1384) I. =. R. 6 A. 481. 


Bor H: C. R. 351. ` 3e o Be uenn a, R. & A 16, 


Raghupathi 


Shangara 
Menon 
v, 
Krishnan 
Nair. 


Sherigara- 


Krisian 


i™~ 
ae 


an 


Nair . 


Y 


92° THE MADRAS LAW JOURNAL REPORIS. vot. it. 


_ Meld that a suit to recover property by a person claiming to be the true 
owner is barred by the decision in a prior suit on the same cause of action, 
instituted by the benamidar with the knowledge of the true owner., 


Par cur: It may be presumed that a suit instituted. by the ee was 
instituted with the authority and consent of the true owner. 


(Fol. 21 A. 880 ; 22 B. 672; Exp. 17 M. L. J. 174=80 M. 945 : R. 18 A. 62; 
40. W. N. 288]. 


Second Appeal against the ‘decree of the District Court of North 
Malabar in Appeal suit No. 263 of 1890, confirming the decree of ` the 
District Munsif’s Court of Tellicherry i in Original Suit No. 166 of 1889* 


. This was a suit for the recovery of land alleged to have been 
leased by 1st defendant, the plaintiff's undivided brother, to the 
2nd defendant., The property had stood, in- the name of the Ist 
defendant and.a suit by him (O. S. 610 of 1887) had been dismissed. 
The District Munsif and the District Judge on appeal concurred in 
dismissing the suit as barred by the rule of res judicata, the prior suit 
having been instituted with the knowledge and consent . of the present 
plaintiff. The plaintiff preferred a second appeal to the High Court. 


« 0. Sankaran Nair for appellant. l E 


“y, Ryru Nambiar for respondents. 
es: he E F 
The Court delivered the following : : 


“- JUDGMENT :—0O. S. No. -610 of 1887 was’ instituted byt ihe ist, 
defendant, plaintiff’s brother, who is alleged by plaintiff to have: been. 
his agent, the property which 1st defendant sought to recover in the 
above suit having been purchaséd in. his name benami for plaintiff, 
The question is whether plaintiff is bound by the decision in that case. 
The presumption i is. that the benamidar instituted the suit with the 
authority and consent of the true owner Gopi Nath Ghobey v. Bhugwat 
Pershad, 1 and the Lower Courts have found upon the evidence that 
the suit was instituted with the knowledge of the plaintiff. He is 
therefore as [94] much bound by the decree as if he had himself 
instituted the suit,-and the present suit is barred: as being res judicata, 
The plaintiff stood by and permitted his undivided brother to sue for 
possession. There was nothing to put the person in.-possession upon 
inquiry as to who was the real owner, and it is too late now for 
plaintiff to -bö allowed to recover on his secret. title. The second 
appeal is dismissed with costs. = 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. “hari 
' Present:—Sir Arthur J. H. oe Kt. Chief, Justice and Mr. Range 
Justice Handley. R Aiyangar 
Narayanachariar e ees a i 
n 
Ranga Aiyangar and another ~ . Respondent (Defendant) 


Rent Recovery Act (Madras) VIII of 1965, S.8—S-ut by t.nant—Iurisdiction 
of Revenue Court—Factum of tenancy denied. 
Held i in a summary suit by the tenant to compel tke a to grant a patta, 
the denial of the tenancy by the landlord does not oast hs Jurisdiction of the 
Revenue Court. i ‘ 


Second -Appeal against the decree of the District’ Court of Tinne- 
velly in Appeal Suit No. 180 of 1889 confirming the ‘decision of the 
Head Assistant Collector of Tinnevelly in Summary Suit No. 3 of 1889. 


This was a summary suit by the tenant under 3.8 of the Rent 
Recovery Act to compel the landlord to give a patta. The landlord j 
denied the title of the plaintiff as his tenant. The 'Head Assistant 
Collector held that he had no jurisdiction in th:s suit 3o determine the 
question whether the plaintiff was the defendant’s tenant and dismis- 
sed the suit: The decision was confirmed on appea. ‘by the District ee os 
Judge. The plaintiff preferred a second appeal to the aaa Court. “ie 


R. Shadagopachariar for appellant. i O 
= et ak 


K. P. Sankara Menon for respondent. , 
t 

The Court delivered the following 

JUDGMENT :—The District Judge is ro doust right in hold- 
ing that S. 10 of Madras Act VIII of 186& has teference to pro- 
ceedings under S. 9 only, but it does not, in ouz:opinion, follow 
[95] that in a summary suit under S. 8 the Collectoris debarred from 
adjudicating upon thé question’ whethér me ene of landlord and 
tenant exists between the parties. i 
K 

He is to tr y the case, and the plaintiff's case is that he 1 IS & tonant 
and entitled to a patta which defendant desies. To say that the 
Collector is to ‘hold his hand and make ne furthe; enquiry, merely — 
because the land-holder denies that plaintiff is his tenant, is to put if 
in the -power. of the land-holder always to daprive she tenant of, the 


remedy by summary suit given him,by, S. 8. If upon inquiry the 
* 8S. A No, 1593 of 1889. ý Hth Dasambar t8), 
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Collector finds that plaintiff does not hold the land under the land- 
holder, that may be a reason for dismissing the suit, but the issue 
whether plaintiff is oy is not a tenant of defendant must be properly 


tried and determined on the evidence and not-on the mere word of the 
defendant. 


We must-reverse the decrees of the Lower Courts and remand the 
suit to-the Head Assistant Collector for trial on the merits. 


Appellant is entitled to his costs in this and the Lower Appellate 
Courts. 


- 
w r 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present: at, Arthur J. H. Collins, Kt. Chief so ad and Mr. 
Justice Handley. 


Sab Maun Mull ana another | 
r v. 


The Madras Building company) Pe 
Limited. Respondent (Plaintif.) 


heat (2 2nd Dofdt’ s. representa- 
tives). 


[I. L. R. 15 M. 268,] - 


Transfer of Property Act IV of 1882, Ss. 78, {01—Mortgage—Priority —Negti- 
gence of prior: mortgagee—Parting with title- deeds—Reasonable explanaiion— 
Registration—Constructive notice—Merger of mortgage. 


Gross-negleot, unaccompanied by any element of fraud on the part of a prior 
mortgagee, by whieh a subsequent mortgagee is induced to lend money. to the 


.mortgagor on the security of the property, entitles t he subsequent mortgagee 


under S. 78 of the Transfer of Property Act to priority over the 1st mortgagee. The 
English decisions on the question are not applicable to cases under the Transfer of 


Property Act. 


Allowing the title-deeds of the mortgaged proper; y to remain ir the hands of 
the mortgagor for a period of 4 years without any reasonable explanation for doing’ 
so amounts to gross neglect within the meaning of the rule. 


[96] The prior mortgagee stated that the title-deeds were given back to the 
mortgagor for getting a fresh Collector’s certificate for the property, and that on 
being asked:-subsequently, the mortgagor stated that it was the practice for thef 
Collector to cram the title-deeds.and that he had therefore retained them : 


` Held cane this was not a reasonable explanation for allowing the mortgagor io 


retain the title-deeds for 8 years. 


Where there is no bena fide inquiry for the title-deeds, or reasonable excuse 
for their non-production, the court will impute such fraud to the prior mortgages, 





* Appeal No. 48 of 1890. ` a4th November 1891, 


i, 
l; 
it 
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as is sufficient even under the English deoi isionss to posspone hrn to the subsequent 
mortgages. . A 


Registration of a prior mortgage is sot constructive. notice of it to a 
subsequent mortgagee within the meaning of 3. 3 of the Trancfer of Property Act. 


~v Lakshmandas Sarupchand v. Dasrat, not followec. Gangad hara v. 
Sivarama, 2 followed on the principle of stare décicis. T'he Maras Hindu Union 
Bank v. O. Venkatarangiah 3 distinguished. Observaticis as to whether 
registration of a document ought on principle to constitute not ce of it. 


__ Where the holder of a prior mortgage over proparty subject=o a -puisne encum- 
brance purchases the equity of redemption, and mukes mo declamation at the time’ 
of purehasing it of an intention to keep his mortgage mlive: ' ; 


Quaere : whether it can be considered to be kept alive on: THe ground that if 
would be for his benefit to do so, unless it was so at thetime wren the conveyance 
. r tt 
was executed. a 


[IT Registation—Notice Fol. 27 C. 358; App. 28 C. 790; 15. W. N. 1LR 26 B 
588. ] 2 


[1 T. P. A. S. 78 gross negligence Ap. 7:0. w. N. 11; Dist, 17 M. L. J. 499= 
31 M.T Diss. 18 B. 444° R. 27 B. 462; 6 Bom. L.'R. 1043; 20 XL. J. 979.) 


_ Appeal from the decree of the High Court of Jadicature in the 
exorcise of its ordinary Original Jivil Jurisdicticn mace in- Civil Suit 
No. 8 of 1889. À N of a 


The facts of the-case are fully set out in the follwing judgment 
delivered by Mr. Justice Shephard sitting on ths Orignal Side of the 
High Court : — 


JUDGMEMT :—“ This is a suit upon a merigage i in which, the Ist 
‘defendant i is the Official Assignee representing the sates of the mort- 
gagor and the 2nd defendant another mortgagee of the same property, 
‘and the question arises between the plaintiff and the 2nd defendant, 
i. e., which of the two mortgages is to haye priority.’ A further ques- 
tion is raised by.the fact that the 2nd defendant subsecuently to date of 
plaintiff's mortgage, purchased the property already mortgaged with 
him. The facts of the case for the ` most Dart undisputed 
are these. It appears that the property subject to these. mortgages 
before 1878 belonged to a Mahomedan family. Tiere is a court 
certificate filed in favour of two Mahomedans, deted 14th April 
1874. The representatives of one of these two) Mahomedans 
[97] appear to have mortgaged the property on the 5ta August 1876`to 


1, (1880) I. L. R. 6 B. 168. 2. (1884) I. L; E''8. M. 346. ` 
8. (1889) T, L. R. 12 M, 424. - ` j! 
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Agarchand, the 2nd defendant. The same persons on the 16th 
January 1878 with the concurrence of the mortgagee Agarchand, . 
cohiveyed the ‘property to the insolvent Annie Smith by name, the 
Gonisideration for that conveyance being: the amount due ‘on the. 
thortgage to Agarchand and a further sum of Rs. 3,500 payable 
to the vendors. “These ‘three documents, the court certificate, the 
mortgage to Agarchand and the conveyance to Annie Smith to- 
gether with the Collector’s certificate of 1877 constituted the title- 
deeds at that time and they all appear to have Leen handed over to 
Mrs. Smith in 1878.. The 2nd. defendant says that Mrs. Smith exe- 
cuted two mortgages of the same property in his favor, one in 


February’ and the other in October. These mortgages are not 


proved except by the word of the 2nd defendant and his gumasta. 
The documents themselves are not forthcoming. In May 1878, 
Mrs. Smith obtained a new certificate from tne Collector. On the 
5th of December 1879, she mortgaged the same property to Agar- 
chand—that mortgage is said to have been in consolidation of the 
two prior mortgages of 1878 ; but it is noticeable that there is no 
recital of these prior mortgages. On the 10th of October 1883, 
Mrs. Smith applied to the plaintiff fora loan and her request was 
complied with and money was advanced to her in or about -the 
month of October or later to the extent of Rs. 10,000 upon the ` 


security of a mortgage of the property. On that mortgage, she 


purports to deal with the property as unincumbered and she does 
not disclose Agarchand’s mortgage of 1879. The same day the 


plaintiff took a rent-agreement from her. On- August 1884; 


the plaintiff advanced further money and a further charge ‘Was 
effected to secure it and again a rent-agreement was taken from the 
insolvent. When. advancing the money on mortgage of 1883, the 
plaintiff's officers obtained from the insolvent the three title-deeds 
which I have already mentioned, namely the court certificate, the 
mortgage to Agarchand,, and the conveyance to the insolvent. No 
Collector’s certificate was handed over to the plaintiffs, and no séarch 
was made by the. company’s officers in the Registration office. In 


1886 asuit was brought by Agarchand agiarist the insolvent upon 
his mortgage. The suit was withdrawn on Mrs. Smith consenting 
to sell her porperty which she did by a conveyance of the 19th 


August 1886. Apart from the question whether the plaintiff had 
[98] notice of Agarchand’s mortgage by reason of its registration, it is 
admitted that the plaintiff had no actual notice of Agarchand’s 
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mortgage, and it is equally admitted that Agarcharl when he took 
this conveyance in 1886, had no notice of she pleintiff’s mortgage. 
These are the admitted facts of the case. It is clear from the 
recital that the title-deeds of the property were ‘notin October 1883 
with the person with whom they should natu-ally have been, 
namely with Agarchand, the mortgagee. Wither hs never obtained 
them when the mortgage was executed in his favor or he gave 
them up. The question then arises whezher Hs conduct with 
reference to the title-deeds can be said to amount zo fraud or gross 
negligence within the meaning of S. 7E of -he Transfer of 
Property Act. If there was such fraud or gross negligence, there 
can be no doubt that it was in consequence of thas fraud or gross 
negligence, that the plaintiffs were induced to ad~ance money on 
the security of their mortgage. Now several cases have been cited 
with regard to the question of what constisutes evidence of such 
fraud or negligence as to deprive a first mortgagee of the-priority which he 
ordinarily enjoys. Northern Counties of England Fire Ir surance Company 
v. Whipp, gives a summary of the law on the subject a page 494. It is 
there said that the authorities justify the following conclusion, that the 
court will postpone the prior legal estate to a subsquent equit- 
able estate where the owner of the legal estate aas assisted in 


or eonnived at the fraud which has led to the creation of a- 


subsequent equitable estate without notice of she prior legal 
estate, of which assistance or connivance the orission to use 
ordinary care in enquiry after or keeping  title-Jeeds, may be, 
and in some cases has been, held to be sufficient svidence where 
such conduct cannot otherwise be explained. Ore of the cases 
which that passage referred to is the case ot Hew v. Loosemore.2 
There the law is laid down in these terms—“ that the legal 
mortgagee is not to be postponed to a prior equitable one, 
upon the ground ‘of his not having got in, zhe title-deeds, 
unless there be fraud, or gross or wilful nəgligenze on his part; 
and the court will not impute fraud, or gross or vilful negligence 
to the legal mortgagee if he.has bona fide inquireë for the deeds 
and a reasonable excuse has been given for not delivering 
them to him; but the court will impute fraud, or gross or 
[99] wilful negligence to the mortgagee if he omits =] inquiry as to 
the deeds.” Now the question then is whether there has heen given 
by Agarchand reasonable explanation for his not having these title- 


Eae ea oe ge ey 
1 (1884) L. R. 26 Ch. D. 428. 2, (1851) 9 Hare, 449. 5. 3. 68 E. R. 586, 
18 : l 
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deeds with him. His explanation is that he did obtain the title- 
deeds when his first mortgage of January 1878 was effected in 
his favor, but that he gave them up a month or two afterwards in 
order that Mrs. Smith might obtain a Collector’s certificate. 
He says that she required them for that purpose and-for that 
purpose he gave them to her. She did obtain the Collector’s 
certificate in the month of May and on his asking her to give up 
the title-deeds which she had taken, he was told that the Collector 
had retained them. He got -the new certificate but he never got 
the title-deeds which he had given up in the early part of the year. 
All this happened in 1878 some months before the mortgage, now 
in question, of 1879. As faras the mortgage of 1879 is- concerned, 
it-is admitted by Agarchand that he never had the title-deeds at. 
all. Assuming that it is true that there were these two mortgages 
of which as I have said there is no evidence except his own state- 
ment and that of his gumasta and assuming that on the first mort- 
gage being executed, he obtained these title-deeds, there is -no 
evidence whatever that he ever had the title-deeds in connection 
with the mortgage of 1879. It appears to me to make very little 
difference- whether the case is-one of a man who never had the 
title-deeds, or a man who had them and subsequently gave them 


‘up. In either case he has to show some reasonable excuse for his 


conduct. I must find that the explanation given is not a reasonable 
one and that the 2nd defendant has failed to show that he bona fide 
made inquiries for the title-deeds and that a reasonable excuse for 
not delivering these to him was given to him. It appears to me 
absurd to suppose that the 2nd defendant, an experienced sowcar, 


' çan really have believed Mrs. Smith when she told him, if she ever 


did tell him, that the Collector was in the habit of retaining with 
him the title-deeds which had been lodged with him for the purpose 
of issuing title-deeds for a new certificate. I am therefore 
of opinion that Agarchand has failed to explain satisfactorily “his 
conduct with reference’ to these title-deeds and on the authority of 
cases have cited—I must find that he has been guilty of such fraud 
or. gross. negligence as to entitle the plaintiffs to the benefit of 
S. 78 of the Transfer of Property Act. But another question 
[100] has been raised by the plaintiffs. It is said that the plaintiffs 
had notice of the prior mortgage of Agarchand. If that notice was 
proved as a matter of fact, I apprehend there can be no doubt 
that S. 78 would have no application. It is not proved as a 
matter of fact, but it ig argued that notice is to be assumed, because 
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li 
the prior mortgage to Agarchand was registerec: and might have 
been discovered by the plaintiffs’ officers, had they taken the trouble 
to make a search. It is contended as a matter,iof law that the 
registration of a document conveys a notice 30 all subsequeni 
purchases and reliance is placed on the authority: of some: Bombay 
cases and also on some observations made the case of Ketilewell v. 
Watson. 1 Now as regards the Bombay cases, I am of opinion that 
they do not justify me in holding that such effec-: ought to be given 
to registration. Professedly the opinion of she Bombay High Court, 
in Lakshmandas Sarupchand v, Dasrat, 2 is foundec on its own judg- 
ments and on the doctrine obtained in America.only. Ei is admitted that 
niether in England nor in Ireland is it held taat meb registration can 
amount to notice to subsequent purchasers. Beides the -authority 
of these and other cases referred to in this judgment, shere i is, as far as I 
have learnt, no authority in this country te the effect that. the regis- 
tration operates to give notice to subsequent curchacers. This absence 
of authority appears to me a strong indication that‘'the doctrine does 
not obtain here, and there is further a negative authority on the 
point, in the case referred to in the argunents, Df the 12th volume 
of the Madras Series in which the prior documént was registered 
and yet no point with regard to notice was taken. The other 
case—the English case of Kettlewell v. Watson!, I -m also of opinion, 
has no application to the present facts. That ie 3 ease i in which the 
contest was not between the legal mortgagee and a later mortgagee, 
but between two persons having merely Seattle titles, In that 
state of things, mere negligence on the parts. of one or the 
other would have the effect of turning the scare against him. It 
may well bé- that here in a like case for instance, supposing the 
contest to be between one claiming a lien unpad purchase-money 
and an equitable mortgagee—that omission to arch the -register 
would be imputed as negligence with tke consequence of post- 
poning the claim of the party guilty of it, but ‘i does not follow 
that the party guilty of such omission car be- teated ` as having 


[104] had notice and therefore precluded from astarting the: priority: 


to which he is otherwise entitled. For these reasc-is I must decline 

to hold that in point of law, the plaintiff had notce of Agarchand’s 

. mortgage of 1879. Itis unnecessary. to express any opinion on the 

additional issue, with regard to which the contention on the part of 

the plaintiff was that inasmuch as n wha taking his con- 
1, (1884) L. R.°26 Ch. D. 501. i ` (1880) = Le R. 6 B. 168, 
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veyance was unaware of the plaintiff's mortgage and hopeless of 


realizing his money by his own mortgage, no other intention could be 


attributed to him than that of extinguishing the latter mortgage. 


“ The question must turn on the construction of the last words 
of S. 101 of the Transfer of Property Act and I would only observe 
that if those words demand:the adoption of plaintiff’s contention, it 
would seem to follow that a purchaser with notice under the rule in 


Toulmin v. Steere, 1 ig in a less favorable position than such purċhaser. ” 


“In my opinion the plaintiffs are entitled to a finding in their 
favor on the 1st, 2nd, 3rd and 4th issues and consequently .to a` deeree 
in the terms of the plaint. The 2nd defendant must pay the plaintiff's 
costs.” i - 


Against the ias judgment of Shephard J., the 2nd defendant 
preferred an appeal. | 


` E. Norton and R. F. Grant (with D. Grant) for appellants, 


R. B. Mitchell and K. Brown (with Branson and Branson) for 
respondent. 

The Court delivered the following l 

JUDGMENT :—It is an admitted fact that the three principal 
title-deeds-relating to the property in question in this suit, which should ' 
have been in the possession of the late 2nd defendant as mortgagee 
under a deed of mortgage from Mrs. Annie Smith, of the 5th December 
1879 were in September 1883 in the possession‘of the mortgagor, who 
was thereby enabled to obtain a loan of Rs. 10,000 from the plaintiff 
company on executing to them a mortgage of the property i in question 


dated 15th October 1883, and subsequently to obtain a further sum of 
"Rs. .500 by way of further charge on the same property.. The expla- 


nation which 2nd defendant gave of the title-deeds being out of his 
possession was that be was in possession of them in 1878, having 


obtained them on the, occasion of taking a prior mortgage from - Mrs. 


Smith, but [402] gave them up to her in that year to .enable her to 
obtain a new Collector's certificate i in her name, that such new Collec- 


tor’s certificate was. issued in May 1878 and handed to him but he did 


not receive back the title-deede from ; Mrs. Smith and on „asking her 
for them was told-that they were retained by the Collector, .with which 
answer, he was satisfied and took no further steps to obtain ‘the title 
deeds. We understand from the judgment that the learned judge who 


tried the case did not believe this explanation and we see no reason 


a ru 


1. (1817) 8 Mer. 210 ; s.c. 86 E. R. 81. 
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whatever to differ from him. It is possible thet the-arst part of the 
story is true and that the title-deeds were given up br the 2nd defend- 
antto Mrs. Smith to enable her to get the new Collector’s certificate, 
but we agree with the learned judge that it is incredible shat 2nd defend- 
ant, asowcar of experience, who, on his own admission had had a 
good deal todo with mortgages, and who is well known in this court 
as having been concerned in much litigation sonnecsad with mort- 
gage transactions, could have believed that it was the =ractice for the 
Collector to retain possession of title-deeds handed Jo him on the 
occasion of a new certificate being applied for—not.-to retain them 
temporarily but to keep them altogether—and that 2: should have 
believed this extraordinary statement merely on tha word of Mrs. 
Smith and should never have made enquiries as to its truth at the 
Collector’s office. This part of the 2nd defendent’s sory ‘rests only 
upon the evidence of himself and of his relative and agent Hunsraj 
and we think the learned judge was amply justified ir rejecting it as 
incredible. 


The case is therefore one of a first mortgagee, who allows the 


title-deeds nearly 4 years after his mortgage to be in the posses- 


sion of the mortgagor, and gives no reasorable =xplanation of 
these being so in her possession, and the quəstion' 7s whether ‘he 
is on that account to be postponed to the 2nd mortgagee, the 
plaintiff company. The law under which this question has to be 
decided is unquestionably 8. 78 of the Transrer of Property, Act, 
for inducing the plaintiff company to advance money on the 
security of the property in question took place after the Act came 
into force. That the allowing the title-deeds to be in the hands 
or at the disposal of the mortgagee nearly 4 years after the date 
of his mortgage was gross neglect on the part of 2nd defendant 
in the ordinary meaning of the words can hardly be doubted. We 
[103] think it would be so even if his explanation were believed, and 
q fortiori when it is not believed. Butit is argued that the words 

“ gross neglect” in S. 78 of the Act must be undestood in the 
limited sense in which they are used in the English d cisions on the 
subject, viz., as meahing such gross neglect as :s evicence of fraud 
or complicity in fraud. No doubt the tendency of the 4nglish deci- 
sions and especially since the case of the Norther Couxties of Eng- 
land Fire Insurance Company v. Whipp, 1 where the previous cases 
were classified and summarised, has’ been to refuse 'to-postpone the 


1. (1884) L. R. 26 Ch. D. 482. 
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owner of the prior legal estate to a subsequent equitable incumbrancer 


_ merely on the ground of gross negligence unaccompanied by any 
. element of fraud. We are not prepared however to hold that the 


words “ gross neglect” in S. 78 of the Transfer of Property Act must 
necessarily be read by the light of the English decisions. On the 
contrary the language of the section, “ where through the fraud, 
misrepresentation, or gross neglect, &c.” seems to us to indicate an 
intention to make gross neglect of itself and ‘apart from fraud a reason 
for postponement of the prior mortgagee and this view is strengthened 
by the use of the word “ misrepresentation,” which is not necessarily 
fraudulent misrepresentation. The framers of the Indian Act must 
have considered the English decisions prior to the Northern &¢. Company 
v. Whipp,1 and if they had wished to limit the application of the words 
‘f gross neglect ” to cases, where there was an element of fraud, could 
have done so by appropriate words. And it is in our opinion strictly in 
accordance with the principles of equity that a person who by his gross 
neglect enables another to commit a fraud shall suffer for that fraud. 
We should therefore hold that under S. 78 of the Transfer of Property 
Act, apart from the question of fraud, 2nd defendant, having been guilty 
of gross neglect, in allowing the title-deeds to be out of his posession and 
thereby allowing the plaintiff company to be induced to advance ) 
money on the security of the mortgaged property, should be postponed to 
the plaintiff’s mortgage. 

It may be noted that this was the view of the law taken by the 
Madras High Court before the passing of the Transfer of Property Act 


. in the case Somasundara Tambiran v. Sakkarat Baitan. 2 Tn that 


case, after quoting some Sudder Court decisions on the subject, 
and commenting on the [4104] English cases, and in particular 
the then recent case of Thorpe v. Holdsworth, 3 the learned judges 
quoting the words from that case, “The mere possession of the 
title-deeds by a 2nd mortgagee, though a purchaser for value 
without notice, will not give him priority. There must be some act 
or default on the part of 1st mortgagee to have this effect, ” observe, 
“ We consider this to be a just and reasonable rule to be applied to 


this country. The non-possession of the title-deeds by the lst mort- 


gagee is a circumstance which certainly calls for explanation on his part, 
but it may be explained; and if he can satisfy the court that the absence 
of the title- deeds was reasonably accounted for to him at the time 








i. (1884) È. R. 26 Ch. D. 482. , 2. (1869) 4 M. H. C. R. 869. 
8. (1869) 88 L. J. Oh. 194. 
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when he obtained his mortgage, or that he was subsequently induced 
to part with them upon such grounds and under such circumstances as 
to exonerate him from any serious imputation of nelzgence, he ought 
not lose his priority because the mortgagor may 2fterwards have 
dishonestly handed over the title-deeds to a 2nd mortgagee.” The 
cases upon S. 78 of the Transfer of Property Act, The Madras Hindu 
Umon Bank v. ©. Venkatarangiah! and Damodara 7. Somasundara® 
adopt the same principle though they are professedly based upon the 
English decisions. 


But even on the principle of the English decisions we agree with the 
learned judge that 2nd defendant should be postponzd. The case of 
Hewitt v. Loosemore, 3 quoted in the judgment and wLich has not been 
dissented from in later cases is directly in point. Ther: it was held that 
the court will not impute fraud or gross and wilful regligence to the 
prior mortgagee if he has bona-fide inquired for the xaitle-deeds and a 
reasonable excuse has been given for their non-delivary but otherwise 
will impute fraud or gross and wilful negligence. Hezeon the finding 
of the learned judge in which we concur there was no bona fide in- 
quiry for the title-dees or reasonable excuse for thei- non-production 
and the court therefore will impute fraud or gross anc wilful negligence 
which is evidence of fraud to 2nd defendant ard will therefore 
postpone him to plaintiff. It is argued for appel.ants that the cir- 
cumstances of the case negative fraud on the part ofthe 2nd 
defendant, for it could not have been to his advantage that the title- 
. deed should be out of his possession. As to this it must be said 
that we have very little evidence as to the exact nature of the 
pecuniary transactions between 2nd defendant aad Mrs. Smith; 
[105] and that little only the statements of himself «nd his agent. He 
admitted that he had other money dealings with her besides the mort- 
gage in question. We know from the documents that he had advanced 
money on mortgage of this very property to former cwners of it -and 
joined them in conveying it to Mrs. Smith in January 1878. According 
to‘his own story, he immediately obtained a mortgage of the property 
from Mrs. Smith in February 1878. -Then he takes the mortgage in 
December 1879, and subsequently sues Mrs. [Smith on this mortgage 
and withdraws the suit on her selling the property fo him and she 
conveys it to him by a deed of 19th August 1886. Even then he does 
not profess to have made any enquiry about the title-deeds, for he says 


1. (1889) I. L. R, 12M. 424. 2. (1884) I. =. R. 12 M. 429, 
3. (1851) 9 Hare, 449; s. c. 68 E. R. 586 ` 
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: he first knew of the mortgage to the plaintiff company at the end of 
1887. And this although the conveyance to him by Mrs. Smith (Exh. 
3) contains the very unusual covenant on her part, that she had 
delivered to him “all the title-deeds and other muniments of title in 
anywise relating or appertaining to the said premises.” Mrs. Smith 
filed her petition and schedule in the Insolvent Court in February 1888. 
All their circumstafnees combined with the unexplained absence of the 
title-deeds from 2nd defendant’s hands do in our opinion raise a strong 
suspicion of fraud or complicity with fraud on the part of 2nd defendant 
such as would be sufficient to justfy his being postponed to plaintiff’s 
mortgage even on the principle of the latest Hnglish cases. 


This is of course assuming that plaintiff company had no notice 
of 2nd defendant’s mortgage. It is not alleged that they had actual 
notice, but it is argued that 2nd defendant’s mortgage being registered 
„and registration being legal notice they must be taken to have had 
notice. In support of the contention that registration is legal notice 
we are referred to the cases decided by the High Court of Bombay and 
particularly to the Full Bench decision Lakshmandas Sarupchand v. 

Dasrat,! where the question was fully considered and it was declared 
~ that in Bombay the courts had adopted the rule which prevails in 
America, and had held that registration does-amount to notice to all, 
subsequent purchasers and mortgagees of the same-property. In the 
English and Irish Courts, as admitted by the learned judges of the 
Bombay High Court in the „above case, the current of decisions 
[106] had been the other way, though with an occasional expression 
of dissent from the principal by some of the judges. As far as we 
know the High Courts of other Presidencies have not followed 
the High Court of Bombay in holding that registration is notice. In a 
case Gangadhara v. Sivarama, Turner, C. J. observed, “It has 
not as yet been held in this court that registration is notice.” Under 
these circumstances - we prefer to follow the English and Irish 
decisions and to hold that registration is not of itself notice to 
subsequent purchasers and mortgagees. To hold otherwise might 
have the -effect of seriously disturbing titles created upon the 
understanding that the law here was the law of the English and 
‘Irish Courts. Upon the abstract question of the comparative 
expediency of the one rule or the other we say nothing. Much is to 
be said on both sides. It is for the legislature if it considers that it is 
expedient to make notice one of the effects of registration to so enact in 
express words, as is done in the latest Yorkshire Registration Act, 
~ 1. (1680) I. L. R. 6 B.168. 2% (1884) I. L. R. 8 M, 246, 
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Statute 47 and 48 Vict. Ch. 54. The Indian legislatuze must have been 
aware of the conflict between the English and Irish ccisions and those 
of the Bombay High Court upon the subject, and yet in laying down 
what shall be the effect of registration and non-regisxration they have 
abstained from declaring that notice to subsaquent purchasers and 
mortgagees shall be one of the effects of registration. We think it is 
not in the province of the courts to do that which tha legislature has 
abstained from doing. In the judgment in the case reported in I. L. R., 
12 M. 424, the words occur “ Registration wou.d be aotice to subse- 
quent lenders, but without it how is a prior mortgage to be 
discovered ?” We do not understand that it was intended by those 
words to lay down the rule that registration of itself would amount to 
notice. The 1st mortgage there was unregistered and it was pointed 
out that this was a reasoifor extra caution on the part of the Ist 
mortgagee in parting with the title-deeds, as a sabsequent purchaser or 
mortgagee would not be able to discover the prica mortgage by 
searching the registry. The question whether registraton amounted to 
notice or not was not raised in that case. 


Upon this question Ww: are referred by the learrsd Counsel for 
the appellants to the last clause of the definision o? notice in the 
[107] Transfer of Property Act, S. 3—“ A p2rson & said to have 
notice of a fact when he actually knows that fact, or when, but for 
wilful abstention from an inquiry or search which he ought to have 


made, or gross negligence, ho would have known it &c.” We shall show - 


hereafter when dealing .with another part of the arzument for the 
appellants, that in our opinion the plaintiff company wes not guilty of 
any wilful abstention from enquiry or of gross regligerce. No doubt 
the persons acting on behalf of the company did not make search in 
‘the Registration Office and had they done so taey weuld have dis. 


covered 2nd defendant’s mortgage. It would, have ben more pru- 


dent had they done so but we are not prepared to lay downas a 
general. principle, that non-search of the registry is such gross 
negligence as to disentitle a subsequent purchaser o mortgagee to 
relief, for to do so would be practically to maks regissration notice, 
which for other reasons we have declined to do. In the case 
reported at I. L. R., 12 M. 429, the prior mortgage was register- 
ed and it was held by Kernan, J. that the sudsequent mortgagees 
were not guilty of such negligence as to disentifle then to priority 
over the Ist mort:agee on the ground of his gross negligence. in 


parting with the title-deeds. We do not think that plantiff company 
. 14 
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by reason of the non-search in the Registration Office for incumb- 
rances can, under the circumstances, which we shall consider more 
fully hereafter, be said to have been guilty of wilful abstention 
from a search which they ought to have made within the meaning 
of S. 3 of the Transfer of Property Act. 


It is further argued for the appellants that even if the plaintiff 
company would be disentitled to priority over 2nd defendant by 
reason of his gross. negligence, with regard to the title-deeds they 
themselves have been guilty of such gross negligence as to 
disentitle them to priority. With the matter of negligence in not 
searching in the Registration Office, we have already dealt. It is 
also charged against them that they omitted to inquire for the Col- 
lector’s certificate and that their attention should have been parti- 
cularly directed to the matter of the certificate by the recital in 
one of the title-deeds (Exh.B 3) of the. old Collector’s certificate, 
which if they had asked for they might have got upon the track of 
the new certificate and of 2nd defendant’s mortgage. As to this 
we observe that the same document Exh. B8 which was a conveyance 
by 2nd defendant and some previous mortgagors to Mrs. Smith 
[108] contained a covenant that the property was then (January 1878) 
free from incumbrances. This of itself would divert persons, dealing 
with Mrs. Smith and having no reason to suspect her of dishonesty, 
from inquiry as to incumbrances. The documents which showed a 
legal title in Mrs. Smith being in her possession, the absence’ of the 
Collector's certificate would not of itself be sufficient to arouse sus- 
picion. The company’s agents ascertained that Mrs. Smith was in 
possession of the property and she put them -into possession by 
executing a rent agreement in their favour. Although they might 
have beer more careful we do not think that they were guilty of 
such gross negligence as,to disentitle them to relief: 


We have dealt witb the case on the assumption that 2nd defendant 
was entitled to rely on his mortgage of 1879. It is argued for 
respondent that that mortgage is merged in his purchase of 
1886. ‘In August 1886, Mrs. Smith conveyed the porperty to 2nd 
defendant, the consideration stated in the deed (Exh. III) being 
Rs. 15,000 made up of Rs. 14,291-10-6 due on the mortgage of 
1879 and Rs. 420-5-6 cash. The conveyance says nothing about 
keeping alive the mortgage, on the contrary it appears on the face 
of it to extingusih it, for it conveys the property free from ineum- 
brances and the consideration includes the amount due on the 
hS o 


N 


\ 
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mortgage. Appellant’s Counsel relies on'S 101 af the Transfer of 
Property Act as keeping the mortgage of 1879 ali-e for the benefit 
of 2nd defendant. That section enacts that ~ where’. the owner of a 
charge or other incumbranee on immovable porpersy is or becomes 
absolutely entitled to that property,. the charge or meumbrance shal 
be extinguished, unless he declares, by express words or necessary 
implication that if shall continue to subsist, or such continuance 
would be for his benefit.” Declaration express or implied there 
was none, The mortgage can only be saved from extinction by the 
latter words of the section on the ground that tha, continuance of 
the incumbrance would ‘be for 2nd defendent’s bénefit. We are 
inclined to think that these words must have reference to the time 
when the conveyance was executed and itis not dear that it could 
be said that at that time it would have been for hie benefit that the 
mortgage should not be extinguished. And it is Gubtfal whether 
the mortgage could be considered to be kept aliva: even if it were 
for his benefit to do so in the face of the dead of conveyance which 
seems to extinguish it. We are not sure tkat the: icase might not 
[109] have been decided against 2nd defendant on this ground. But we 
have followed the Lower Court in giving Lim the ‘benefit of the 
doubt on this point and deciding the questioa of ariority between 
his mortgage and plaintiff's. A 


We confirm the decree of the Lower Court end dismiss the 
appeal with costs. 


Tr a 


A 
IN THE HIGH COURT OF JUDICATUEE AT MADRAS. 
ri 


Present :—Mr. Justice Wilkinson and Mr, Justia Shephard. 


Nagamuthu Muthrian and others ...Appts.(Zst. 2nd 3 dtk Defdis).™ 
. . Vv. 
Savarimuthu Ammal 0 ... Respondənt ini. 
(I. L. R. 15 M.`226.] 

Civil Procedure Code, S. 244—Swit by purchaser decree- holesr ue possession— 
Parties. 

Where a prior suit by the plaintiff against A and others ~ras dismissed as 
against A and his representatives, and a decree was passad against the others, and 
the plaintiff purchased the shares of the judgment-debters in certain property in 
execution of the decree, a fresh suit against the representatives.of A for partition 
of the shares purchased -is not barred by S. 244 of the Cole of Onl Procedure, 

[App. 23 A. 846; foll. 19 M. 831; Ov. 28 M. 361 F. B. Disi.'23 M. 181.] 


"S. A. No. 1297 of 1890. 15 th December89-; 
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Second Appeal against the decree of the District Court of 
Trichinopoly in Appeal suit No. 146 of 1888 confirming the decree 
of the Additional District Munsif’s Court of Trichinopoly in Original 
suit No. 559 of 1887. 


This was a suit instituted by the plaintiff as the purchaser in 
execution of a decree. obtained by her ‘ina prior suit, O. S. 324 of 
1884, of # of certain lands, for partition of the ł share. The 
defendants were the heirs of one Chinnamuthu, who was a defend- 
ant in that suit and whose 4+ share had been exempted on appeal 
by the present defendants as his heirs from the charge in enforce- 
ment of which the plaintiff became the purchaser.. The District 
Munsif gave a decree to the plaintiff which was confirmed on appeal 
by the District Judge. š l 

The District Judge observed in the course of his judgment, 
“The objection that S. 244 is a-bar has no force. The plaintiff is 
[110] not now suing as a party but as a purchaser. The execution 
proceedings were finally closed with the execution sale. A third 
party purchasing would have a ‘right of suit, and the mere accident 


-that the party himself is the purchaser cannot deprive him of his 
. rights. On the ground that execution proceedings do not extend 


beyond the confirmation of the sale of the property attached—J rule 
that S. 244, C. O. P., is no bar to the plaintiff’s suit.” 

The defendants 1, 2 and 4 preferred this second appeal to the 
High Court. | i 

N. Subramaniem for appellants. 

S. Ramaswami Mudaliar for respondent. 


Subramaniem:—I contend the suit is not mantainable. The 
question rasied in this suit arises in execution ofa decree between 
parties to the suit in which the decree was passed, S. 244, Civil 
Procedure Code. The fact that a party to a suit becomes a pur- 
chaser in execution proceedings makes no difference. The deci- 
sions (I. L. R. 5 M. 217; I. L. R; 12 M. 454; I. L. R. 13 M. 504) 


are quite clear. 


Ramaswani Mudakar:—I am entitled to sue for possession. 
I sue as purchaser and not as party to the suit. I here claim 
partition which cannot be had in execution proceedings. The purchaser 
of a share in joint properties must sue for partition of the whole, Ven 
katarama v. Meera Labai. 1 
1. (1889) 1. L. R. 18 M. 375. 
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The Court delivered the following 

JUDGMENTS:—Shephard, J:—The only question argued was 
whether the maintenance of the suit was precladed Ey the provisions 
-of S. 244 of the Civil Procedure Code by reason of the plaintiff and the 
defendants having been parties to a prior suit. As fer, as the plaintiff 
is concerned, there can be no doubt that, although it is in the 
character of purchaser at the sale in execution of he: decree that she 
now brings the suit to secure possession of the “and scid to her, she is 
nevertheless a party to the suit, in which the decre was obtained 
within the meaning of S. 244 of the Civil >rocedare Code. The 
defendants also having been defendants in the prior suit, are parties to 
that suit and none the less so, because ultimetely is was as against 
them dismissed while as against their co-defendants wao did not ap- 
peal the decree in the plaintiff's favor renained standing. But 
although both plaintiff [414] and defendants are ‘parties to the 
former suit, Ido not think that the question now raised'is one “arising 
between the parties to the suit in which the deczee waz passed and in 
relating to-the execution, discharge, or satisfaction! of the decree” 


within tho meaning of the section. As betweea the dlaintiff and the 


defendants no such question can arise because there is no decree against 
the defen:lants to be executed, discharged, or satisfied. They are not 
judgment-debtors of the plaintiff. No doubt the resent suit is 
occasioned by the decree-holder’s desire to give offent to his decree, 
and may be said to arise out of the execution of Lis decree But 
in my opinion, regard being had to the lang 1age oz the section, a 
question ‘relating to the execution of the decree’ pre- supposes a 
person, against whom execution is sought, and &nnot arise as 
between the decree-holder and persons, who, as =r as concerns 
execution, are ‘complete strangers. In the present case the 
defendants were dismissed from the prior suit on sppeal. But a 
much stronger case might be put to illustrate the inconvenience of 
giving a larger operation to the section. Fer instance, in a suit 
against two defendants the plaintiff might withdraw zhe suit against 
one with or without liberty to bring a fresh suit and abtain a decree 
against the other. The defendant against whom the ‘suit was with- 
drawn would of course be a party to the suit in which A decree was 
passed. But he would have no concern in the execution’ of the decree, 
and in my opinion-no question relating to the axecut-on could arise 
between him and the decree-holder. If it be ecrrect t! say that the 
object of the section is to put a limit to litigation and en one 
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suit growing out of another, it is clear that in such a case as the one 
put, the section ought not to be applicable. It cannot have been in- 
fended to prohibit suits between persons as between whom no 
adjudication in respect of their right has as yet taken place. | 


In my opinion the District Judge was rightin the conclusion at 
which he arrived and therefore the appeal should be dismissed with 
costs. 


Wilkinson, J—I am of the same opinion. The question is 
not as the District Judge put it whether the present suit is a part 
of the execution proceedings, but whether within the meaning of 
S. 244, Civil Procedure Code, the plaintiff ‘and defendants were 
parties to the suit in which the decree was passed. [412] 
In one sense no doubt they were so, and defendants having been 
alloted their costs in appeal are or’ were entitled to take out 
execution of the decree. But the question at issue between the 
parties in the present suit is not one relating to the execution, 
discharge, or satisfaction of the decreain that suit. The defend- 
ants are not with reference to the subject-matter of the present 
suit judgment-debtors, but occupy the position of third parties, who . 
being in possession of the land for which plaintiff has obtained a 
decree, obstruct delivery to her. If the provisions of S. 244 
applied it must be held that plaintiff could execute her decree 
as against the defendants. But if plaintiffs were to take out execu- 
tion proceedings against the defendants she would bə met by 
the plea’ that there is no decree to be executed, the decree so far as 
defendants were concerned having been quashed. None of the cases 


. quoted in argument apply. in Viraraghava v. Venkata 1 the parties 


were parties to the suit in which the decrees was passed. In Vallabhan 
v. Pangunni, * the parties were the decree-holder and the judgment- 
debtor and in Muttia v. Appasanv, 3 the question was one relat- 
ing to the execution of the decree between the representative of 
the original decree-holder and one of the judgment-debtors, the decree- 
holder having become, as plaintiff in this case has, the purchaser of the 
property. The present defendants cannot in my opinion be regarded 
as occupying any one of these positions. The second appeal fails and 
is dismissed with costs. 


ee ee ee 
1. (1882) I.L. R.5 M. 219. 2. (1889) I. L. R. 12 M. 454. 
8. (1890) I. L..R. 18 M. 504. 
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IN THE HIGH COURT OF JUDICATIRE aT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Subramania 
Aiyar. ac 


Panda Bairagulu and another ... Appellants (Pisintif).* 


/ 


Moparti Venkayya he ... Responaent ( fondant). 
[I. L. R. 15.M. 302.) '- 
Civil Porcedure Code, Ss. 244, 258 —Decree—Uncert -Red adjustment — 
Separate suit for declaration. i 
No suit will lie for a declaration that a decree has been satisfied by private 
I, 


agreement, i 


` -! ‘ 
Per cur: The effect of S. 258 of the Civil Procedure Code & : bo exclude proof 
of an uncertified agreement in execution proceedings, bt not to limit the opera- 
tion of S. 244 as to barring s separate suit. 


[S. 2358 F, 21 C. 437: 81 C. 480; 8 C. W. N. 395; 12 C. W. e 485, Limitation 
Art. 178 R. 110. L. J. 91.] 


[113] Second Appeal agajnst the decree of the das Court of 
Nellore in Appeal Suit No. 267 of 1889, confirming’'the decree of 
the District Munsif’s Court of Ongole in Original Sait No. 111 of 


1889. | : 


This was a suit for a declaration that a dacree chtained against 
the plaintiffs had been satisfied by private agreement. The suit 
was dismissed by the District Munsif as barred by ‘S. 244 of the 
Civil Procedure Code. The District Judge confirmed his decision 
on appeal. Plaintiffs preferred a second appeal to tts; eee Court. 


T. V. Seshagiri Aiyar for ‘appellants. 
C. Ramachandra Row Sahib for respondent 


Seshagiri Asyar:—S8. 244, Civil Procedure Code, is no bar to 
this suit. S. 244, must be read along and construed ‘with S. 258. 
S. 244 says that certain matters shall be disposed CG | in execution 
proceedings. §.°258 says that private adjusbmente': in execution 
proceedings shall not be taken cognizance of by the executing 
court. Consequently in regard to matters which are exempted 
from the jurisdiction of the ‘ executing court, S. :244 has no 
application. That is the view taken in Virarcghava-v. Subbakka, 1 
The question was also considered in Nubo Kishen Mookeree v. Debnath 


Roy Chowdhry, 2 where a suit to stay execution by in-unction, of a 





*. A. Nos. 809 to 811 of 1891. 8rd Febmary 1822. 
1.. (1881) I. L. R, 5 M. 397..(F. B) 2. (1374) 22W., R. 144, 
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decree privately adjusted, was allowed. In Poromanand Khasnabish 
v. Khepoo Paramanick,1the plaint was almost identical with the 
present plaint, except that in that case an auxiliary relief for damages 
was claimed. Subsequent to the amendment of S. 258 all the High 
Courts have agreed in holding that a private adjustment may be made 
the subject-matter of a separate suit. See Sellamayyan v. Muthan, 2 
Pat Dasi v. Sharup Chand Mala, 8 Hukum Chand Oswalv. Taharun- 
nessa Bibi, t Swamirao Narayan Deshpande v. Kashinath Krishna 
Mutalik Desai, and Kalyan Singh v. Kamta Prasad, ®. Tn all these 
cases the question was as to whether a private adjustment had satisfied 
the decree. Those cases where the converse of the present case. 


Subramania Atyar, J:—In those cases the suit was not in the 
present form. There is a Statutory prohibition as regards the 
frame of the present suit: all that was decided in the cases cited 
[114] was that in a separate suit the question as to the satisfaction 
of a decree can be gone into. 


Seshagiri Aiyar:—In the cases cited, as well-as in the present 
‘ease, the question was “as to the satisfaction or discharge” of a 
decree. That point is certainly covered by S. 244. 


- Ramachandra Row Sahib: —S. 244 lays down the rule that 
questions relating to satisfaction ‘of a decree can only be inquired 


-into in execution proceedings. S. 258 “says that even in execution 


"proceedings unless the satisfaction is certified in due form within 
the proper time the court should not take notice of it. The object 
of S. 258 would be defeated if the satisfaction of a decree should 
be declared at any time in another regular suit. The cases cited 
have no application to a suit of this kind. [He was stopped by the 
court. } ` 


` The Court delivered the following 


JUDGMENT :—The suit has been dismissed on the ground 
that.the matter in question, viz., the satisfaction of the decree, is a` 
matter which should be dealt with by the court in exeeution of the 
decree and not by a separate suit. 


It is clear that it is of this nature. The effect of S. 258 of 
the- Civil Procedure Code is only to exclude proof of an uncertified 
, agreement in execution proceedings. It does not, limit the operation 


‘1. (1884) I. L.R. 10 O. 354. 4. (1889) I.L. R 16 ©. 504, at p. 507. 
g. (1888) I. L. R. 12 M. 61. 5. (1890) I. D. R. 16 B. 419. 
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*8. (1887) I. L. R. 14 O. 376. (1891) I. L. R. 13 A. 339. 


1 
¥ 


vou. II THE MADRAS LAW JOURNAL REPORTS. ' 113 


of S. 244. The case in Viraraghava v. Subbažka, 1 ig cited by eee 
the appellant's pleader. This case shows that en action for the breach Venkayya. 
of the contract to certify adjustment of the dəcree may be brought. 
But it is not authority for the position that a suit to declare ‘that a 
decree has been satisfied will lie. The appeal is dism:ssed with costs. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chet Justice and 
Mr. Justice Wilkinson. 


Ammani Kanniammal ... ... Appallant * Plaintif).* 
v. 
Veerasami Naiken and another ... Respondenss (Defendants). 


(I. L. B. 15 M. 486}, 
Evidence Act I of 1879, S. 115—Adoption—Estoppel i 


[115] Held, that a widow, who, representing she hac authority to adopt from Kanniammal 
her hasband, induced the respondent's parents to give him in aloption, and got e et 
him married toa bride of her choice, is estopped from pl3ading the absence of the bch : 
husband’s authority to invalidate the adoption. - 

[R. 80 A. 549=5 A. L. J. 568; 18 M. 146; 150 P. R. 1908] 


- Second Appeal against the decree of the Dist-ict Court of Tanjore 
in Appeal Suit No. 946 of 1889, confirming the Jecree of the 
Subordinate Judge’s Court of Negapatam in Orizinal Sit No, 95 of 
1883. : 


The ndn. a Hindu widow, adopted the 2d respondent 
when aminor, representing to. his parents that she had her hus- 
band’s authority to adopt. In a suit, which came or appeal to the 
High Court, filed by her husband’s reversioners against appellant 
as ist defendant -and 2nd respondent as 2nd defencant, if was 
declared by the High Court that as a fact appellant vas not given 
any such authority by the husband and that the adption of the 
2nd defendant was therefore invalid. Then the lst ~espondent a 
creditor of the 2nd. respondent having obtaired a money-decree 
against the latter attached property admittedly belonging to the 
estate of the appellant’s deceased husband. £ ppollaat put in a 
claim petition urging that as the 2nd respondant’s sdoption was 
declared invalid by the High Court he had no interest in kær husband’s 
property to which she as widow was entitled. The petition was 
* S.A. No. 230 of 1891. E 11tk March 1892, 


1. (1882) I. L. R. 5 M. 397. . 
15 i 
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rejected. Then she filed the suit, out of which the present appeal 
arose, for releasing the properties from the courts attachment. Of 
the several issues raised one was whether appellant was not estopped 
from denying the validity of the adoption of the 2nd respondent. The 
Court of First Instance found. as a fact there was authority and 
dismissed the appellant’s suit. On appeal the Subordinate Judge 
found that there was no authority but confirmed the decision appealed 
against, on the ground that the appellant was estopped from questioning 


the validity of the adoption. 


V. Bhashyam Atiyangar and FV. c. Desikachariar for appellant. 
S. Subramaniem for 2nd respondent. 
P. R. Sumdara Aiyar for V. Krishnasami Aiyar forlst respondent. 


Bhashyam Aiyangar :—Estoppel can arise ‘only in matters „of 
contract. Ina question of adoption which is similar to that of 
legitimacy and which affects the public atlarge, there can _be no 
estoppel. Besides, in this case the 2nd respondent lost nothing 
[146] by the misvepresentation, for, his rights in the natural family 
remained intact, see Srinivasa Ayyangar v. Kuppan Ayyangar.1 


Subramaniem :—On the facts of the case estoppel does arise 
inasmuch as the misrepresentation induced the parents to part with 
their child, who was also married to a bride chosen bythe appellant. 
Whatever the adopted son’s right may be against others the appellant 
can’t be: permitted to question the validity of the adoption. See 11 B, 
H. Q. R, 190, and, I. L. R, 11 B, 381, 


Bhashyam dajang Gi reply) :—The adopted son lost er by 
marrying a bride chosen by the appellant. On the other hand it was 
a positive gain to him that the expenses of the marriage were borne by 
the appellant. 


The Court delivered the following 


JUDGMENT -—-The only question which had to be decided in 
this suit was that of estoppel. It is not denied that the plaintiff 
did represent to the parents of the 2nd defendant in 1876 that she 


' had; the authority of her husband to adopt, that acting upon the 


belief that such representation was true, they gave the 2nd defend- 
ant in adoption and that the plaintiffthen brought up the 2nd - 


| \ defendant as her adopted son, and as such married him to the girl 


i . 1, (1863)1 M. H.C. R. 180. 


x 
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of her choice, and as her adopted son he for yeers performed the 
funeral ceremony of her husband. Having so acted sne cannot now be 
heard to deny that the adoption was invalid. -We have been referred 
to the cases in Sadashiv Moreshvar Ghate v. Hari =loreshvar Ghatel 
and Ravji Vinayakray Jagganath Shankarsett u. Lakshmibaa 2 in 
both of which it was held that the conduct of the person who 
actively participated in the adoption estopped him wom disputing the 
validity of the adoption. It seems to us that this is jest such a case as 
S. 115 of the Evidence Act was framed to meet and we are unable to 
assent to the argument of the appellant’s pleader hat estoppel only 


refers to cases of contract. | | 


This second appeal fails and is dismissed with casts. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


l 
Present :—Mr. Justico Muthusami Aiyar, and ME; Justice Parker. 
Karuppasami alias Kunjapan ...Petitioner (Plaintif : 
Y. i 
Pichu Putter and another ...Counter-petitioners - Defendants) 
[I. L. R. 15 M. 419.) im 


. [1417] Succession Certificate Act VII of 1889, S. 4— Suiz i assignee of heir 


of deceased credivor. 
i 


In an action by the assizn:e of the hoir of a dezease d ceaditor to recover the 
debt : held that a succession certificata must be produced by the plaintiff before 
he can obtain judgment. 


Pur cur : a certificate can be granted in respect of a particular debt. 
Petition under S. 25 of Act IX of 1887,: prayinz'the High Court 
to revise the decree of the Subordinate Judge’s Court of South Malabar 
at Palghaut in Small Cause Suit No. 879 of 1889. oa 
The facts of this case are sufficiently stated in bae following judg- 
ment of the High Court. | | 
C. Sankaran Nair for petitioner. K 










P. S. Swaswami Aiyar for T. R. Ramachindra_Aiyar for counter 
petitioners. 4 
Sankaran Nair:—The assignee of a legal representative is not 
ictly within the terms of S. 4 of the Successinn Certificate Act. 
annot be said to be a person claiming to 26 entitled to the 


of the deceased. There would be much inconvenience in 








C. R. P. No. 229 cf 18£0. Ist “Tarch 1892. 
4) 11 Bom. H. C. R. 190. 2. (1887) I. Li R. 11 B, 381. 
] 
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Pichu Putter. 


“Act VII of 1889; for, a person claiming a debt under an assignment 


' the right to succeed set up by the heir himself. It would fur 
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holding otherwise; for ifthe assignor dies without taking a certifi- 
cate, or if the debt is sold in execution of a decree against the legal 
representative, the assignee or the purchaser will be put to loss 
as there is no provision for the grant of a certificate: to the assigns i 
or purchaser of a particular debt. g 


Sivaswami “Aiyar:—An assignee cannot occupy a better posi- 
tion than an assignor. The object of the Act is to afford protection 
to the debtor and this will-be defeated by the construction contend- 
ed for on behalf of the appellant; for every legal representative 
will find it to his interest to assign all the debts due to the deceased 
and threby avoid payment of the succession duty. There is noth- 
ing in the act to prohibit the issue of a certificate in respect of a ' 
particular debt. . - 


Sankaran Nuir (in reply) 

The Court delivered the following 

JUDGMENT :—This is a petition presented under S. 25 of: 
Act IXõof 1887. As plaintiff in Small Cause No. 879 of 1889 on 
the file of the Subordinate Court at Palghaut, petitioner sued to 


recover from the first counter-petitioner money lent to the latter 
[418] by one Suppammal since deceased. His case was that’ after 


-Suppammal’s death, her adopted son, second counter-petitioner assign- 


éd the debt to him, but it appeared that neither the assignee nor the 
assignor had obtained a certificate under Act VII of 1889. The Subor- 
dinate Judge called upon the petitioner to produce a certificate and 
granted him two months time for doing so. Petitioner, however, failed 
to produce the certificate and contended that as the debtor had agreed 
to pay the debt to him, he was entitled to recover it without producing | 
a certificate. The Subordinate Judge disallowed the contention and 


dismissed the suit with costs. It is argued before us that Act VII of 


1889 is applicable only to the representatives of deceased persons and 
not applicable to their assigns. We think the decision of the Subordi- 
nate Judge is correct. It is not inconsistent with the language of 5. 4 of 











made by the creditor’s heir certainly claims part of the effects 
such creditor. There is nothing in the section to show that 
title derived from the heir is not as much within its purvi 


unreasonable to hold that the assignee is in a better posi 
the assignor. Ifit were so held, the heir might assig 


i ‘ = t 
1 
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due to the deceased person to others and thersby evade the ges 
statutory duty imposed upon him by S. 4. The irsention was to 
afford protection to’ parties paying debts owing tœ deceased per-. 
sons and the construction suggested for the petitioner would. 
frustrate that intention. The’ heir of a deceasec person cannot, 
by his own act, deprive the debtors of the portexdon guaranteed 
-to them by the Act. We may also observe that «| certificate may 
' be obtained under the Act in respect of particular debts due to a 
deceased person as contradistinguished from a prodate or letters of 
administration which create in representatives titE= to recover all 
the effects of such person. Itis.true that the A5 is called the | 
Succession Certificate Act and that it does not reer in terms to 
assigns of the heirsof deceased persons; but it Joes not follow 
that the right of succession is not the primary basig of the claim to 


v. 
Pichu Putter. 


recover the debt when it is made by the assignee cz the heir who 
has to prove not only the assignment, but also the-assignor’s right 
of succession. l l pen 






The petition is therefore dismissed with costs. 


[419] IN THE HIGH COURT OF JUDICATURE AT\ MADRAS. 


H 
Present :—Mr. Justice Muthusami Aiyar and IÆ. J stice Best. 
Saminadha Pandara Sannadhi ... Appellant 2nd (zefendant)*. 
V. 
Muthayya Chettiar = ... Respondent (Pla atif). 
[I. L. R. 15 M- 417] 
Limitation Act S.22—Defendant on record from the beenning—Gr ng of Saminadha 


liability amended—Suit barred on date of amendment—Limitat ar Act XV of iT, Pandara 
S. 22 not applicable. ee 
Where the ground. of liability of a defendant impleaded froxthe begin nin Muthayya 


altered by an amendment of the plaint and the suit would l=-time-barred af éhe Chetti. 


date of amendment keld : that S. ‘22 of the Limitation Act dic 2ot apply and that 


the suit was not barred. . l { 
[Ap. 70. wN. 817 R. 7 C. W. N. 576. ] = S 


“Second Appeal against the decree of tae Subsrdinate Judge's 
Court of Negapatam in Appeal Suit No. 453 of 1390, confirming 
e decree of the District Munsif’s Court of THuturaipundi in , 
isinal Suit No. 80 of 1889. 


he suit was instituted for the recovery of = portion of the 











e-money unpaid, of land conveyed by the nlaintiff to one 
adha, who was a trustee of a temple. efendants were ' 


S. A. No.1035 of 1891. 29th February 





Saminadha 
Pandara 
Sannadhi 


v. 
Muthayya . 


Chetti. 


as defendant, but to alter the ground on which a person alr 
\ defendant was to be held liable, plaintiff accepting the def 


118 THE MADRAS LAW JOURNAL REPORTS. VoL. tI. 


sued as the trustees of the temple after the death of Kylasanadha. 
Other persons were also impleaded as trustees. After the statements 


‘of the defendants were filed, in which they pleaded that Kylasanadha 


purchased the property for himself and not as trustee, the plaintiff 
with the leave of the court amended the plaint and sought to make the 
2nd defendant liable as the personal representative of Kylasanadha in 
his individual capacity. The 2nd defendant contended that at the date 
of this amendment the suit was barred. The District Munsif and the 
District Judge on appeal decreed the plaintiff's claim. The 2nd 
defendant preferred a second appeal to the High Court. 


N.. Subramaniem for appellant.’ 
E. Subramania Aiyar for respondent. 


The Court delivered the following 


JUDGMENT:—The only question is whether the suit is barred by 
Limitation. The plaintiff brought the suit against Ist and 2nd 
defendants as ee of one Kylasanadha Pandara Sannadhi 
the Adhinastapf or trustee of the temple at Vedaranyam stating that, the 
money was{ due on account of certain land purchased by 
Kylasanadha for the benefit of the temple. ist defendant 
having died; the suit was proceeded with against 2nd [120] defendant 
alone as trustee of the temple. He pleaded that there were also other 
trustees Who should be included as defendants alleging at the sume 





‘time that/the property was purchased by Kylasanadha for the benefit 


of his gwn family. Under orders of the District Munsif the others 
named by 2nd defendant were made co-defendants. They also pleaded 
shat Bh property was bought by Kylasanadha for his own benefit, and 
nati {or the temple. Thereupen, plaintiff with the permission of the court, 


arnended the plaint and prayed for defendants 3 to 8 being removed from 


„the suit and for a personal decree against 2nd defendant alone. 


¢ , 2nd defendant then contended that tne suit as amended was 
nee bared and relied on S. 22 of the Limitation Act. l 
We observe that the 2nd defendant was a party on the record 
fråm the very commencement, and the question whether the amend- 
ment ought to have been allowed or not is not an objection taken. 









The effect of the amendment was not to add a new pa 


contention that the purchase had been made on behalf ọ 
family and not on behalf of the temple. 
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Having regard to S. 22 we are of -opinioa that it is not intended 
to apply to a case in which the ground on whish the «riginal defendant 
is sought to be.made liable is merely shifted withcut new persons 
’ being included as defendants, the intention keing rot to take away 
from a person newly brought in as a defendan: the Lenefit which the 
Act would give him were a suit instituted against Lm on that date. 
The decision in Ganpat Pandurang v. Adarjt Dadabk=i,1 lends support 
to this view—See p. 321. 


We dismiss this appeal with costs. 


IN THE HIGH COURT OF JUDICATURE aT MADRAS. 


Presenti—Mr. Justice Wilkinson and Mr. Justice Subramania 


Aiyar. . 
Queen Emprees™. 


Vv. 
P. Sommanna. 
~ [I .L. R. 15 M. 221] 
Indian Penal Code, Ss. 188, 186— Voluntary obstruction, shat is. 


The commission of some overt act of obstruction as disti-suished from mere 
passive conduct is necessary to constitute an offence tnder S 136 of the Indian 
Penal Ccde. 

[121] Petition under Ss. 485 and 439 of the C-tminal Procedure 
Code praying the High Court to revise the Eroceed_ags of the Sub- 
Divisional 1st Class Magistrate of Cuddapat, in Criminal Appeal 
No. 40 of 1891 confirming the sentence of the Ta-sildar 9nd class 
Magistrate of Pullampet in Calendar Case No. 102 of 891. 


In the course of a civil suit on the file cf the District Court of 
Cuddapah, a commission was issued by the court tc have the house 
of the defendant, the present petitioner, searched snd certain pro- 
perty removed. The commissioner read out tke order in front of the 
house, but the petitioner remained inside the House vzith closed doors 
and would not open them. There was also a large crowd collected 
near the house. The commissioner made arrangemetis to force open 
the doors but in the meantime the plainsiff an= the defendant 
(petitioner) compromised the case. Upon the commssioner’s report, 
the District Judge sanctioned the prosecution of the petitioner. He 
was tried and convicted by the 2nd class Magistrai=a of Pullampet 
under S. 188 of the Indian Penal Code. On appeal tks conviction was 


— —__. 


*Or. Rev. Case No. 581 of 1891. 28t2 Janu: -y 1892. 
1, (1877) I. L. R. 3 B. 812. 
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altered into one under S. 186 of the Indian Penal Code by the Sub- 
Divisional Magistrate. The petitioner applied to the High Court for 
revision. . 


The Acting Advocate-General (H. G. Wedderburn) for petitioner. ` 
The Government Pleader and Public Prosecutor (H. B. Povwell.): 


contra. 
+ 

The Court delivered the following l 

JUDGMENT :—The petitioner was convicted. by the 2nd 
class Magistrate of Pullampet under S. 183, Indian Penal Code, 
of resistance to the taking of property by the lawful authority of 
a public servant, and sentenced to two months rigorous imprison- 
ment and a fine of Rs. 200. On appeal the Sub-Divisionil Magis- 


' trate confirmed the sentence, but altered the finding to one of an 


offence under S. ,186, Indian Penal Code, and the only question 
now is, whether the ingredients of the offence have been made 
out. On behalf of the petitioner it.is urged that there was nothing 
more on his part than non-compliance with an order which he was 
not bound to obey. On the part of the Crown it is argued that 
there was active obstruction, and a threatened breach of the peace. 
There is nothing in the judgment of the Sub-Divisional Magistrate, 
to lead us to think that it was the petitioner who gathered the 
crowd, nor on referring to the evidence of the commissioner do we 
think that it can be held that it was through the instrumentality 
[122] of the prisoner that the crowd came together. It would seem 
to have been a very orderly crowd which collected upon hearing that 
an inventory was to be made of all the goods and chattels in the 
house of the principal merchant in the place. All that is found is 
that the commissioner, who appears fo have acted throughoutin a 
very injudicious manner, read out the order and asked the peti- 
tioner to be allowed to carry it out, and that petitioner without 
giving any answer remained inside his house with closed doors. 
We do not think that mere failure to comply’ with the request of 
the commissioner amounts to such obstruction as is comtemplated 
in S. 186. The use of the word “ voluntarily” seems to us to 
indicate that the legislature contemplated the commission of some 
overt act of obstruction and did not intend to render penal mere 
passive conduct. It was not asserted that petitioner barricaded 
his doors or assaulted the -commissioner or took any. active step to 
oppose the execution of the commission. He merely shut himself up in 


i 
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his house and took no notice of the colnmissioner. His object 
apparently was not to obstruct but to gain t.me for the compromise 
which later on in the day was effected. The conviction cannot. be 
sustained and we accordingly set it aside anc the fine if paid will be 
refunded. 


` 


IN THE HIGH COURT OF JUDICATURE AT MADBAS. 
Present :—Mr. Justice Wilkinson and Mr. Jeszice Subramania 
Aiyar. 
Gopalaswami Aiyar > a. .. Appellant (lst Defendant).* 


Arunachella Moodelly ies .... Respondent (Plaintif). 
[I L. R. 15 M. 804.) 

Transfer of Property IV of 1882, S. 68, C1. (b) end (c)— Usufructuary mort- 
gage—Right to sue for mortgage money—Default of wr origagor —Covenant for quiet 
enjoynvent—origagee's possession disturbed by wrongful act of third party. 

Where the plaintiff the holder of 2 usufructtary;mcrégage in which there 
was no personal covenant to pay preferred,a claim objecting to the attachment of the 
mortgaged property in execution of a money decr3e obtained by a third person 
against the mortgagor and the claim was disallowed and the property sold. 

Held, that the failure of the mortgagor to pay up the Judgment-debt which 
led to the sale did not entitle the plaintiff to sue for the money under Cl, (5) of 
S. 68, of the Transfer of Property Act. 

Held als), that there was no failure on the part of the defendant mortgagor to 
secure the possession of the mortgage property to the plaintii without disturbance 
[123] by any other person within the meaning of CI. (c) of 5. 68 of the Transfer of 
Property Act, as that-clause does nob apply to the wrongful acts of third parties. 


Per cur : Covenants for quiet enjoyment however generally expressed must be 
understood as applying merely to the acts of those c.aiming by title. 
[F. 19 A 191; R. 4 0. L. J. 226, 251.) 
Second Appeal against the decree of the Subordinate Judge’s Court 
of Negapatam in Appeal Suit No. 938 of 1883, confirming the decree of 
the District Munsif’s Court of Shiyalli in Orizinal Euit No. 126 of 1889. 


On the 27th May 1882 a usufructuary mortgazs was executed to 
the plaintiff by the 2nd defendant as guardien of the 1st fora sum of 
Rs. 900. The property mortgaged was atiached in execution of a 
simple money-decree in O. S. No. 49 of 1&82 on' the file of the 
Negapatam Sub-Court by one Kolandavelu Chetti and the plaintiff 
preferred a claim on the strength of his morigage. The claim was re- 
jected on the 20th September 1883 on the ground that the plaintiff's 
mortgage was void, having been executed during the pendency of an 
attachment against the property in execution of the decree in 


“§ A. No. 289 of 1891.  -2&th January 1892. 
16 
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O. S. No. 108 of 1880 held by the same Kolandavalu Chetti 
against the lst defendant. The plaintiff brought no regular suit to 
set aside uhis order. The property mortgaged to’ the plaintiff was 
then sold,in execution of the decree in O. S. No. 49 of 1882 and pur- 


.chased by the decree-holder and delivered to him on the 21st August 


1884. The plaintiff brought the present suit for recovery of the mort- 
gage amount on the ground ‘that he had lost his security owing to the 
defendant’s wrong and default. The defence was that the loss of the 
security was due to the plaintiff’s own negligence in not having insti- 
tuted a regular suit to set aside, the summary order. The District 
Munsif held that the plaintiff was not bound to sue to set aside the 


' summary order and decreed the plaintiff's claim. On appeal the Subor- 
‘dinate Judge confirmed the Munsif’s decision holding that the omis- 


sion to file a regular suit did not constitute negligence and that the 
1st defendant had benefited by the execution sale as the proceeds went 


. to satisfy the judgment-debt in O. S. No. 49 of 1882. The 1st defendant 


then appealed to the High Court contending, inter alia, that the plain- 
tiff had been deprived of the security by his own default and negligence 
and not by that of the Ist defendant. 


R: Shadagopachariar for appellant. 
P. S. Sivaswami Aiyar for W. S. Gantz for E 


` [124] Shadagopachariar:—The defendant has not been guilty of 
any default or negligence.. He could not have brought a suit to set aside 
the summary order. But the plaintiff was in a position to do so and 
he failed. The summary order was clearly wrong and could easily 
have been set aside. 

Sivaswami' Ayar :—Under S. 68 clauses (b) and (c) of the 
Transfer of Property Act the plaintiff has a right to sue for the mort- 
gage amount. When the property’ was attached in execution of the 
decree in O. S. No. 49 of 1882, the defendant was bound to pay it off 
and raise the attachment. It was the mortgagor’s default in not paying . 
his decree-debt that led to the attachment and sale. The claim 
preferred by the plaintiff was rejected. The plaintiff was not bound 
to bring a regular suit to set aside the summary order. Suppose the 
plaintiff did bring a suit and the Court of First Instance, taking the 
game view as the court which passed the summary order, dismissed the 
suit, can it be said that he was bound to carry the matter on appeal 
to-a higher court and failing there to the highest court in the land? © 
Where is the limit to be placed to the litigation which it is said the 


plaintiff was bound to embark on ? 
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[Subramania Aiyar, J:—How can you say thaf the eviction was 

the natural and direct consequence of tha defendant’s default ? 

Should not the default be something connecied wish the mortgaged 
premises ?] E 


The eviction of the plaintiff was the natura! result ‘of a lawful order 
by the executing court which again was the consequence of the defen- 
dant’s default. : i 

In Sawaba Khandapa v. Abaji Jotirwv, 1 a mortgagor s default 
in paying the assessment on lands other than those mortgaged led to 
the mortgaged properties being sold and the mortgages who was de- 


prived of his security was allowed to sue for the morey. Itis not ne- 


cessary that the default should relate to the mcttgaged property. 
Again under clause (c) of S. 68 of the Transfe: of Froperty Act, the 
mortgagee has failed to secure possession wishout Cisturbance of the 
mortgagou‘or any other person. , The statute gires an absolute covenant 
for quiet enjoyment. The words of this Ac3 are much wider than 
those of the English Conveyancing Act of 1881 whick. uses the expres- 
sion ‘ lawful interruption or disturbance.’ The Indias, Act would seem 
[125] to give a remedy even if the eviction is made by a trespasser. 
Butin this case it was an eviction in due sourse of law, the result 


‘ 


of a lawful though not legal order. ~ ‘| 
| : ] | 


Shadagopachariar in reply. 
The Court delivered the following a 


JUDGMENT :—The plaintiff obtained a mort- 
gage of certain lands and held: possession of the sane until he was 
ousted by a person who purchased the property in execution of a 
money-decree held by the latter against she Iss defendant the, 


mortgagor. al 


The plaintiff now sues for the recovery o the mortgage- 
me wey. : 

The mortgagor did not bind himself so repey the mortgage- 
amount. The clausa in the instrument of mort .e, relied on by 
the plaintiff, merely provides that, if the mortgage- -money be repaid » 
at the end of any Fasli within the 27th Maz 1886, the mortgagor 


should be put back into possession of the lands. The Subordinate 
Judge was therefore in error in holding that thes was a promise 


i ' 
1 
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The circumstances under which the plaintiff was dispossessed 
were these. Before the lands in question were sold by the court 
the plaintiff preferred a claim based upon his mortgage; but it 
was disallowed on the ground that at the date of the mortgage 
the property was under attachment on account of a decree held 
by another creditor of the present defendant. It is however now 
admitted that there was no sale on account of the debt due under 
the latter decree and that the debt for which the property was 
eventually sold was nota claim enforceable under the attachment. 
S. 276 of the Civil Procedure Code had therefore no application 
to the case. The mortgage to the plaintiff was valid against 
the creditor who subsequently got the property attached and sold 
and became the purchaser thereof. The order rejecting the claim 
was wrong; but the plaintiff took no steps to have it set aside and 
allowed the purchaser to obtain possession of the lands sold. 


bu 


The defendant had nothing to do with the claim put in by the 
plaintiff or the order passed thereon and it is clear that the defen- 
dant was in no way responsible for the erroneous order or the 
plaintiff's omission to question it by a suit. 


It is argued for the plaintiff that the failure of the defendant 
to pay up the judgment-debt which led to the sale, entitles the 
[126] plaintiff to sue for the money under clause ( b) 8. 68 of of the 
Transfer of Property Act. This contention is unsustainable. The 
creditor who held the money-decree had a right to bring to sale 
the equity of redemption possessed by the defendant in the lands 
and the defendant was at liberty to allow such equity to be conveyed 
by court-sale for his debt. The sale thereof could not properly 
have affected any of the plaintiff's rights as Oraga and the 
defendant cannot be treated as having thereby committed a wrong- 
ful act or default whereby the morbgagee was deprived of the 


whole or any portion of his security wita the meaning of clause 
(b) of S. 68. 


The next contention is thatthe defendant failed to secure the 
possession of the mortgage-property to the plaintiff. In support 
of this, stress is laid on the words in clause (c) of S. 68“ without 
disturbance by any other person’ and on the absence in the 


clause in queston of any qualifying provision such as that con- 
‘gained in S. 7 of the English Conveyancing Act of 1881 where 


the covenant is stated to be “against lawful interruption or 


\ 
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disturbance by the person who conveys as beneficial >wuer or any 
other person not being a personclaiming in respect of an estate 
or interest subject to where the conveyance is expressly -made.” 
Though the last part of clause (e) is not as clear as if should be, yet 
we cannot think that the legislature intended co make the mort- 
gagor liable for the wrongful acts of thirl partes. Covenants 
for quiet enjoyment, however generally expressed nust be under- 
stood as applying merely to thé acts of thcse cla ming by title. 
The rule is the same whether the covenant is a covenant in 
law or an express covenant to indemnify not agains; an individual 
named but against all persons. The reazor of ths law is clear. 
For it would be unreasonable to hold that ths granior, could either 
foresee or prevent the tortious acts of stracgers aad the remedy 
against such tortious acts is against the wrong-dosr, (Hayes v' 
Bickerstaff, Vaughan’s Reports p. 118 and ‘Woodfail on Landlord 
and Tenant 14th Edition p. 695). We see no warrantfor thinking 
that the legislature meant to depart from so sound and well 
established a rule. In our opinion the prober ccustruction to be 
placed upon the words ‘any other person’ :n the concluding part 
of clause (c) of S. 68 is to interpret them to msan amy other person 
having a title. 


t 


[127] Upon the facts admitted the mortgage ta the plaintiff was 
binding upon the purchaser who ousted him. It was not alleged 
that the defendant committed’ any breach of the implied contract 
under clause (b) S. 65 in respect of the dezence cot'the mortgagor’s 
title, should the mortgagee’s possession bə unlawfully disturbed. 
Tf the plaintiff placed himself in a positicn whieh precluded him 
from objecting to -his dispossession by the purchaser at the court- 
sale, the defendant was not answerable for such a stase of things. 


We must allow the appeal, reverse the decrees of the courts 
below and dismiss the suit with costs. 


IN THE HIGH COURT OF JUDICATURH. AT MADRAS. 


Present:— Sir Arthur J. H. Collins, Kt. Grief Justice and 
Mr. Justice Parker. 





B. Thiagaraya Sastri and others .... Petiticners (4ceused).*. 
: v. 
G. Krishnasami Aiyar aad ... Countar-Petr (Complainant) 
* Or, Rev. Case No. 600 of 1891. €th Febrrary 1892. Ea 


Gopalswami 
Alyar. 


v. 
Arunachella 
Moodelly 


Thiagaraya - | 


v. 
Krishnasami 
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(8.0.1. L. R. 15 M 214.] 

Indian Penal Code, 8.499; Excep. a Wee of good 
faith. 

Where a certain person alleged to have committed an offence against caste but 
re-admitted by a portion of the community was described as a‘‘Doshi’”’ (sinner) in 
a paper copies of which were circulated generally by the accuse | who were dis- 
sentiente members of the caste: i 


Held, that vhe publication was defamatory and that the acclised had exceeded 
the privilege conferred by; ! exception X to Š. 499 of the Indian Penal Code, by 
distributing promiscuously to all classes of people copies containing the defama- 


tory matter. 
[R. 19 B. 708; 38 M. 67=19 M. L. J. 714.) 


Petition under Ss. 435 and 439 of the Criminal Procedure Code, 
praying the High Court to revise the order of the Presidency Magis- 
trate’s Court, Black Town, Madras, dated 24th October 1891, passed in 
Calendar case No. 16,872 of 1891. 


The facts of this case are fully stated in the judgment of Collins 
C. J. 


The Acting Advocate-General (H. G. Wedderburn) (with © 
Ranganadham Naidu) for petitioners. 


The Crown Prosecutor (W. Giant) (with Champion and Short) for 
counter-petitioner. 


[128] The Court delivered the following 


JUDGMENTS polline C. J:—The accused were sonvictad 
of the offence of defamation, under S..500 of the Indian Penal: | 
Code, and the question I have to decide is whether the evidence 
is sufficient to support the conviction, or whether the accused can 
claim the benefit of any of the exceptions to thesection. The 
accused are Brahmins, and the complainant is also of that caste. 
It appears that one Akhilandiah, a Smarta Telugu Brahmin, went 
to England with his wife and family, and by doing so, committed: 
a caste offence. He was therefore expelled from caste under the 
Shastras, for having committed the sin of crossing the sea. The 
brother-in-law of Akhilandiah associated with Akhilandiah, and 
apparently thereby committed an offence against caste. - He, how- 
ever, petitioned and submitted his case to Chivukuta Krishniah, 
the elected president of the executive committee, and at a meeting 
in February 1891, duly convened, it was resolved that Devala 
Venkatakrishniah should be re-admitied into caste after perform- 
ing certain expiatory ‘ceremonies. The present accused, however, 


ait tet -2 - 
en u 
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objected to this, and in August 1891 they oublistsd a -statement 
setting forth the facts of the case, the grievous results ‘that must 


follow itto Brahmins associated in any way. with parsons interested . 


and naming the complainant as one of the ‘s.nners’ ‘who associated 
with Devala Venkatakrishniah. A number ož copies of this paper 
containing this statement was distributed ‘to the publie by one of the 
accused in the bazaar. The evidence satisfies me that the word “Doshi,” 
a sinner, signifies a person unfit to be associated with and is therefore 
prima facie clearly defamatory. The Acting Advocate-General for the 
accused contends that the accused are protected by tks tenth exception 
to S. 499, Indian Penal Code, “It is not defamation to convey a cau- 
tion, in good faith, to one person against another, pipvided that such 
caution be intended for the good of the person to whom it is conveyed 
or of some person in whom that person is interested, or for the public 
good.” The Crown Prosecutor, however, pomts out that although 
 Devala Venkatakrishniah was ve-admitted to zaste in February 1891, 
the statement complained of was made in August: 1891, and that 
the defamatory matter being published ard scatsered broadcast 
amongst the people generally, it was noz dona” in good faith, 
and that the accused being admitted by only a faction of the 
Brahniins, had no right to act in the way they did. To bring the 
case within Exception X of S. 499, Indian Penal Code, it must be 
[429] proved that the accused intended, in good faith,’ to convey a Cau- 
tion to one person against another, that such cautior i: was intended for 
the good of the person to whom it was conveyed, " ‘or for some per- 
son in whom that person was interested, or Or the’ ‘public good, and 
that the caution should be conveyed by proper means. ' The defa- 
matory statement was in this case distributed indiscriminately. It 


cannot be said that it was necessary to cattion every Pariah who’ 


received a copy of the statement against associating with certain 
Brahmins, or to inform all Madras that the complainant was a 
“Doshi.” It must also be borne in mind that:Devala Venkata- 


krishniah had been re-admitted into caste by, at least, a portion of | 
the Brahmin community, and it would be intolerakle to allow a few 


‘dissentients to circulate defamatory statements about a person 
because they believed that in a caste dispute a wrong conclusion 
was arrived at. I believed that there was an ‘utter | ‘absence of good 
faith in the proceedings the accused ckose to" take, that the 
manner -in -which the publication was made . was unnecessary 


and in excess of the purpose for wkich ths pr ‘ivilege was 
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allowed, and therefore not protected. In The Queen v. Sankara,1 
the Guru ‘of N published a notice declaring N to be an outcaste 


. and sent by post a registered post-card of similar purport toN. It 


was held by Turner C. J. and Muthusami Aiyar J. that the mode of 
publication adopted by the defendant, z.e., sending the notice ona 
post-card, vitiated the privilege and indicated a conscious disregard of 
the complainant’s legal right, and. that therefore legal malice had been 
made out, and the defendant was guilty of defamation. See also 
Williamson v. Freer? and Somervill v. Hawkins.38 It is not suggested 
that the publication was for the public good. As I find that the accused 
did not act in good faith, none of the exceptions to S. 499 of the 
Indian Penal Code, can protect them. I hold therefore that the 
conviction was right, and I would dismiss the petition. 


Parker J :—.I am of opinion that the circulation of the warning 
to members of the caste would certainly be privileged, and here it was 
admitted that there was no malice. The evidence however, shows 
that six hundred copies of Exh. A were struck off and promiscuously 
distributed to all classes of people in the bazaar. Such a mode of 


- publication would destroy the privilege, since the communication 


would be made to persons who had no corresponding [430] interest 
in it, and the mode and extent of the publication would be more injurious 
to the complainant than necessary. Itis then urged by the Acting 
Advocate-General that all castes are interested that the Brahmins who 
frequent the temple should not be contaminated, but on reading Exh. 
A carefully, I do not find it alleged that others than Brahmins were 
unable to eat the food offered, because some of those to whom chits bad 
been granted were “sinners.” The Magistrate finds (paragraph 12) 
that the question only affects the Brahmin class of the Hindu commu- 
nity, and is not one in which the general public is interested. That 
finding on revision must be accepted. For these reasons, I agree 
that we should not interfere with the conviction and dismiss the 


i 


petition. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Subramania Aiyar and Mr. Justice Best. 
Thandavan Chetti and another ... Appellants (Qnd & 4th Plaintiffs).* 
H i 


Valliammai and others ... Respondents (Defendants). 
y [I. L. R. 15 M. 336] - 


\ * A. S. No. 99 of 1891. 15th February 1892. 
1, i) I. L, R. 6 M. 881. 2. (1874) L. R. 9 ©. P. 893. 8. (1851) 10 C. B. 588. 
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S.18—Res Judicata— Instrument conveying morales E E E Wand T hoty 
of registration— Suit for movables—Admissibility of instrument— Registration Act, © tty 
S. 49—Civil Procedure Code. a a Vallismmai: 


Where certain disputed claims in succession to the estateof a dna person 
were compromised and the defendants executed aninstrumert tothe plaintif by 
which 1/8 of the movable and immovable properties ™m disptite were conveyed to 
the plaintiff, but the instrument was not registered: o 4 


Held in a suit upon the annt to recover merely tha share of the mova- 
bles that the instrument was. admissible in evidence, though it could not be used to 


Poy 


affect the immovable properties. bad 


A decision that a will was genuine in a prior suit between’ the same parties to 
declare the will a forgery, doesnot operate as res: judicati ‘$0. as to prevent the 
plaintiff questioning the validity of the will pleaded by the-defenda nt in bar to 
the pluintiff’» ‘recovering’in a subsequent suit upon the instrument a portion of 
the properties disposed of by the will, the causes of action im a two cases being 
different. : 

[19 M. L. J. 998—4 M. L. T. 354 ur. 26 M 760) . 
Appeal against the decree of the District Court f Trichinopoly in 


Original Suit No. 40 of 1888. f 


sa a 


in the following 





The facts of this case are sufficiently seb out 
judgment of Subramania Aiyar J. 


[131] N. Subramaniem for appellants. | ; eo 


respon dent. 


B. Panchapagesa Sastri for 2nd respondent. 


The Court delivered the following l : 


J UDGMEN TS i Sriram Aiyar J: —One Poramasivan Chetti 
„died on the 27th December 1887 leaving him surviving, his divided 
brother, the lst plaintiff, his widow, tke 1st defendant, and his 
daughter, the 2nd defendant. The plaintiffs 2 ard 4 are .the sons of the 
1st plaintiff, who died after the institution of the suit. 


The case for the plaintiffs i is that the late 1st plaintiff was entitled, 
according to the custom of the caste, to succeed, to the exclusion j 
of the 1st defendant, to the properties. left : by Paramasivan ` 
Chetti, that on his death, disputes arcse between the late 1st 
plaintiff, and the 1st defendant respecting ‘his’ properties, that 
through the mediation of certain persons, the disputes were settled 
and the terms of the settlement were embodied in an agreement 
executed between the 1st- paren and the Ist and 2nd defendants 

17 


Thandavan 


3 


Chetty 


v.. 
Valliam mai. 
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‘ou the 28th December 1887, that according to the said agreement the 
Ist plaintiff became entitled to one- third of the movable properties and 
certain immovable properties left by Paramasivan. This suit is to 
recover the plaintiff's one-third’ share of the movable properties. 


It was contended by the dehaotsataat that the agreement sued on 
was obtained from her by coercion, that there was no consideration 
for it and that it was not receivable i in evidence. The custom alleged by 
the plaintiff was -also denied and the 1st defendant claimed the whole 
estate of Paramasivan. as his widow and also under his will. 


In O. S. No. 12 of 1887, the late plaintiff sued the first defendant 
for a declaration that the will set up by her was a’ forgery. It was 
held by the Court of First Instance as ‘well as by the High Court on 
appeal, that the. documént impeached was genuine. 


This decision, the District Judge held, in the present case, 
estopped the plaintiffs from’ questioning the validity of the will. He 
further held that the instrument of compromise was void for 
[132] want of registration and was without consideration. He 
dismissed the suit and the plaintiff's appeal. 








I shall rst deal with the objection that as the document sued 
on was noy registered it was void. It was urged that the transac- 


tion evidenced by the document was indivisible and therefore the ` 


plaintiffs/ gould not be permitted to reply on the document or use it 
in evidénce in respect of any part of the transaction in question.” 


ape think this contention is unsustainable. S.-49-of the Registration 


Act fays down that no aocument required to be registered by S. 17 
shall, unless eae registered, ” ‘affect any immovable property com- 
prised therein,” or “be recéived as evidence of any transaction 
ffocting such one ” The object of the law is obviously to 
prevent documents which ‘ought to be, but are not, registered, from 
affecting immovable ‘property only. There does not seem to be 
any warrant for’ supposing that if a document relating to both im- 
movable property and movable property is not registered as requir- ; 
èd by! law, then the document becomes wholly inoperative, not - 
taking.. effect even as regards the movable property comprised 
therein. The words of the section are, the very reverse of 
what one would expect the, legislature to use if it was intended to 
render an unregistered document falling within the provisions of S. 49, 
‘nadmissible as evidence for any purpose whatever. On the other hand 
the.terms of the section clearly imply that it was not so intended. 


4 
í 
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The decision in hahaa ve Kamesward,-selied on forthe 


respondent when taken with the facts of ‘the casé, B, I think, not in 
conflict with my view. The document in thas-case -vas in reality a 
deed of gift of movable and immovable, properties secuted in 1886. 
There was, no doubt, also an arrangement for a partiion, not a parti- 
tion on the footing of a pre-existing right‘but a parition to carry out 
the gift made under the document'`itself. The cours: in that case said 

“there can be no such thing as a- partition apart fron this document,” 
and in effect held that: the document coulc not b=‘looked at for any 
purpose whatever and that the transaction was: void for want of 


registration. 


ni 
‘ 
t 3 


In Mattonginey — Dossee v. Ramnarain Sadkizan,? the argument 
of indivisibility was urged and accepted in [183] cet of a hypothe- 
cation bond for money lent. But the coctrary view was taken in 
Rrishto Lall Ghose v. Bonomalee Roy. Ic the order referring the 
question for the decision of the Full Bench i ia Ulf: gunnissa Elahijan 
Bibi v. Hosain Khan * Wilson J. drew atsentiot to the divergence 
between.. the views expressed in the cases in I. L R, 4 C. 83, 
and I. L. R. 5C., 611 just referred to. He explained that accord- 
ing to tne decision in I. L. R. 4 C. 83 the word ` ‘trensaction” in §. 49 
meant “the whole bargain : ” whereas, according ` 50 the opm of 
the judges who decided the case in I. L. R. 5 C. 61i ib meant "“ not the 
bargain but that term of the bargain. which aFects lend. "The judges 
who formed the Full Bench, decided that the tr construction was 
that -no document should be received in evidence of ‘any transaction sv 
far as it affected land and that the view they took of the séction render- 
ed it: unnecessary to consider whether the docsiment of the kind 
then in question embodied one single transaction jor might properly 
be said to contain more. The same view has žen taken by this 
court after the Registration Act of 1871 ,came into- force, Stri Sesha- 
thri Ayyengar v. Sankara Ayen, ° + Jagapra V. Čatchappa, 6 Achoó 
Bayamah v. Dhany Ram, oaol be relied oni as that decision 
procesded on the clause “ no instrument ' requirəd by S. 17 to be 
registered shall be received in evidence in any ‘evil proceeding mm 
any court unless registered ” which existed in S. 49: of Act XX of 1866, 
but nothing corresponding to which is to be Zound =’ ‘the present S. 49. 
Now, in dealing with the question of indivisibility!of contracts, the 
rule laid down in the Bishop of Chester v. Joan Frelind, Ley, 79, must 


-{, (1889) 1.L.R. 18 M. 281. 2. (1878) 1L.R. 40.83. 8. (1379) I. L. R. 6. C. 611. 
4, (1888) I. L. R. 9. C. 520. -5. (1878) 7 M.H.C.R. 296. 68.1882) 1.L.R. 6 M. 119. 
= 7, (1869) 4 M. H.C. R. 878. l 
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be-borne in mind. There Hutton J, said that “ when a good thing and 
a void thing are put together in the same grant, the law makes such: 
construction that the grant shall be good for that which ‘is good 
and void for that which is void. ”.For guidance in the practical — 
aplication of this principle, ` perhaps (adopting the language of a 
writer of auth ovity) no better rule can be given than that if the 
part which is`xvoid. be in its own nature separable and divisible 
and there bet no express stipulation or necessary implication which 
makes that which is void and that which is good absolutely one 
thing, and that which is void may be regarded not as-a condition 
going to the essence of the contract, in such a case that which is 
[134] good may be taken as distinct from-that which is’ void, (Parsons 
on Contracts, 7th Ed., Vol..I, p. 493.) ‘Construing the document in 
question with reference to these principles I am of opinion that it 
is admissible i in evidence in support of the plaintiff's claim to the share 
of the movable propérties comprised therein. 


The next question argued was whether the plaintiffs were entitled 
to. question the validity of the will left’ by Paramasivan Chetti. The 
District Judge seems to me to be in error in considering that the plaintiffs 
were estopped by the decision in O. S. No. 12 of 1887 from raising 


such a contention. The infringement of right complained of in that 


suit was that the 1st defendant put forward a fabricated document as the 


‘genuine will of her husband ; whilst the infraction complained of in con- ' 


nection with the matter under consideration at present, is, that Parama- 
sivan himself purported to disposeby his will of property which, according 
to the alleged custom of the caste, he could not alienate. “This latter 
case was not in my opinion matter which ought to have been -made a 
ground of attack in-the former suit, A llunni v. Kunjusha,! Konerrav v. 
Gurrav. 2 Therefore no question of estoppel arises. 


In consequence of the yiew taken by the District J udge, he 


excluded the evidence which the parties were prepared to produce 


upon the main issues in the case. I would therefore set aside the 
decree of the Lower ove and remand the suit for disposal accord- | 
ing to law. 


ert yen 


Besi, J:—I concur in finding that the suit -is Ge barred by 
the previous suit, O. S. No. 12 of 1887,' and also that the agreement 


. sued on is nob inadmissible, in consequence of its non- -registration | 


as evidence in support of the claim for the movables, which alone 
are sought to be recovered in this suit. 
-N 1 (1888) 1, L. R. 7. M. 264. 2. (1881) I. L. R. 5 B. 589 at p. 5 


\ 


VOL. II, |= THE MADRAS LAW JOURNAL REPORTS. ' 133 


S. 49 of the present Registration Act rerders an. unregistered 
document inadmissible as evidence of any- transaction affecting 
immovable property, which is the kind of property expressly men- 
tioned in the preceding clause and referred to as“ such property” 
in the clause in which its non-admissibilty as, ! evidence ` is 
declared. Cf. Stri Seshathrt Ayyengar v. Sankara. ijen 1 and 
Guduri Jagannadham v. Rapaka Ramanna,? in thelatter of which 
cases the decision of the [185] majority of the Full Bench in Achoo 
Bayamah v.. Dhany Ram, is referred to but not followed because (as is 
remarked) “the new law has explicitly adopted the doctrine which 
the late Cheif J ustice of this court believed to ke’ der:vable from the 
old,” namely, that the object of S. 49 was “solely to: prevent instru - 
ments from being of legal force for any of the >urposes which 
make registration compulsory under S. 17.” This last decision was 
also followed in Jagappa v. Lutcheppa £. None of these cases are 
noticed i in the judgment in Lakshmamma v. Kameswarxa 5 which pro- 
ceeds moreover mainly on the ground mat the transaction evidenced 
by the document then in question was “one and indivisible.” Such, 
however, is not the case here. The partition af movebles now sought 
to be enforced can be effected quite independently ofthe immovable 
properties which are also included in the agreement. 


The decision of a Full. Bench of the Jalcutta High Court in 
Ulfatunnissa Hlahyan Bibi v. ‘Hosain Khan, & is also i in accordance 
with the decisions in? M. H; C. R. 296 and 848 and I. L. R. 5 M. 
119. 


I agree therefore in finding that want of registration is no bar 
to the admissibility of the agreement sued on as, aoe for the 
purposes of the suit. 


As to the question whether the suit is rex judiczta by the 
decision in O..8. No. 12 of 1887, it is.to be cbhserved that the 
object of that suit was merely to get a declaration that the will was 
not genuine. The property was not then saed for and it cannot be 
said that plaintiff ought in that suit to have questioned the validity 
_ of the will in case of its being found to be genuine. ` 


I concur therefore in setting - aside the Lower Gourt’s decree ‘and 
remanding the suit for disposal according to law. 
L. (1873) 7. M. H. O. R. 296. . (1882) L L. R.5 M. 119. 


2. (1874) Ibid p. 348. 5 (1889) L L. R. I3 M. 281. 
3. (1869)- 4 M. H.0. R. 378. 6. (1888) I. L. RBC. 520. 
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_ The costs -hitherto incurred will be provided for in the neereg 
to be passed by the Lower Court. 


[136] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and Mr. 
Justice Wilkinson. 


Natha Varadaiah and others...Appts. (8rd, 4th, 8th & 10th Defts.)* 
v. 


Venkatasubbiah and: others ...Respdts, (Pif. and 1st and: 2nd Defis.) 


Hindu Law—Alienation by mother with en of reverstoner—Treatinent as 
co-parcener—Rights of purchaser. i 


Held, that an alienation made by the mother of the last male owner with the 
consent of the then immediate male reversioner cannot be questioned by a person 
born subsequent to the alienation though he may be a nearar reversioner. 


Held also, where a person has been treated by an owner of property as a 
co-parcener, so aS to lead the public to think that be had as much right to the 
property as such owner, an alienation by him after the latter's death cannot be 
questioned by the heir of the latter. 


Appeal against the decree of the District Gout of Nellore in 
Original Suit No. 13 of 1889. 


The plaintiff E as the sisters son of one Venkatachalam 


deceased, who was the last male owner, to set aside certain alienations 


made by the mother of the deceased as not binding upon him after 
her death. The 1st defendant was the mother of Venkatachalam and 
the 2nd defendant was her brother and also the father of the plaintiff. 
After the death of Venkatachalam the 1st and 2nd defendants executed 
a mortgage of the properties which had descended from Venkatachalam 
in favour of the 3rd and 4th defendants in the year 1881. Defendants ` 
8 and 4 obtained a decree upon the mortgage and the mortgaged 
properties were sold in auction to defendants 8 and 10. The plaintiff 
was born: subsequent to these proceedings. There were also certain 
private alienations in favour of defendants 5 to 7. The contending 
defendants pleaded that the plaintiff had no right to question the 


alienations which had been made by the Ist defendant with the con- 


currence of the then immediate male reversioner, the 2nd defendant, 
that the 2nd defendant was an Illatom son-in-law and as such jointly 
entitled to the properties with the deceased Venkatachalam, and 











= A Se No. 158 of 1890. : llth December 1891. 
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that the alienations by the 2nd defendant could not be questioned. 
The District J udge held that the plaintiff, though born subsequent 
[137] to the proceedings, was entitled to question the atienations, and 
that the 2nd defendant had no right to the properties. a8 an Lllatom 
son-in- law and decreed the plaintiff's claim. Defendants: 3, 4, 8and 10 
appealed against this decree to the High Court. 


C. Ramachandra Row Sahib for appellante. 


{ 
i 
i 
| 
T. V. Seshagiri Aiyar for respondents. ! 


Ramachandra Row Sahib:—I submit the alienations are valid. 
They were made with the consent of the maternal . uncle who was not 
merely the-nearest reversioner then, but also afte: the death of the last 
male owner. Thesister’s son is more distant. His right to succeed 
was recognized long after that of the maternal tncle in: Girdhari Lal 
Roy v. Government of Bengal,1 and the aliexations cannot therefore 
be questioned by the sister’s son. Moreover an alienation made. with 
the consent of the then nearest reversioner, even though a nearer 
reversioner may have come into being at the date of the death of the life 
owner, is perfectly valid and passes the whole esiate. See Nobokishore 
Sarma Roy v. Hari Nath Sarma Roy, 2 The Collector of Masuli- 
patam v. Cavaly Vencata Narrainapah, ® Raj Lukhee Dabea v. Gokool 
Chunder Chowdhry,!- Again, as the sister’s husband af: the last male 
owner, the consenting reversionet ‘was an Illaiamn son-in-law. They 
were both one family. They put the property together and he succeed- 
ed toall the properties. At all events they lived together as co- 
parceners, and.they dealt with the property as such. Strangers who 
dealt with them on that footing should not be prejudiced. The property 
would be the 2nd defendant’s by survivorship and he -Was a party to 
the alienation. The plaintiff therefore cannot impeach ‘it. 


Seshagiri Aiyar:-—The question is whether the’ maternal uncle 
is a nearer heir than the sister's son. It is argued that the right of 
the sister's son was only. very lately recognised, whereas the maternal 
uncle has all along been recognised as an heir.. There was no’ conflict 


at any time between a sister’s son and the masernal: uncle. In the 


pedigree of Bandhus given by Mr. Mayne, the sister’s son is given the 
3rd place, whereas the maternal uncle takes the 9th place. Further the 
sisters son will be the owner’s own kindred, whsreas a maternal 


unele is the mother’s kindred. , 


1. 1 Beng. L. R. (P. C.) 44 3. ` 8 M. I. A. 500 atip. 529 P. 228.- 


.2. (1884) I. L,R 10C. 1102. . 4. 18N. I, A, 209 a6 p. q28, / 
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The 2nd point argued is that the maternal uncle was the near- 
est reversioner when the alienations were made and a reversioner 
[138] born subsequently cannot question alienations made with the 
consent of such recoversioner. In the first place, the maternal uncle 
was not the nearest reversioner. The sister of the owner was then 
alive. Whatever position the. sister may take in competition with 
the sister’s son, it is evident that she comes before the maternal 


‘uncle. It is no doubt true that Mayne does not give her a place in 
the pedigree. At that time the sister was not recognised as heir. 


The very fact that it was considered very doubtful whether the sister 
should not supersede the sister’s son is a strong point in my favour. 
As I said before, the sister is a man’s own ‘kindred which the maternal 
unele is not. 


Wilkinson, J:—Butin this case the sister was the wife of the 
maternal uncle and she tacitly aequiesced in the alienations made with 
her husband’s connivance.. 


Seshagiri Acyar :— There is no evidence that she was a consenting 
party to her husband’s dealings with the property. Moreover in 
Ramphal Rai v. Tula Kuari, 1 and Madhan Mohan v. Puran Mal, 2 
it has been held by a Full Bench that a more remote reversioner can- 
not by his acqueiscence to the acts ofa limited owner defeat the rights 
of a nearer reversioner subsequently born. Mr. Mayne after examining 
all the authorities in paragraph 592 comes to the same conclusion. As 


- regards the 10 Calcutta case the Chief Justice- dissented from the 


judgment of the Full Bench and expressed his adherence to the views 
of the Allahabad judges. Lastly there is no evidence as to the T llatom 
right set up or as to the necessity for the loan. 


The Court delivered the following 


JUDGMENT :—Admittedly the minor plaintiff, the son of the 
2nd -defendant was not born in 1881- when the mortgage which is 
now impeached was executed by the Ist and 2nd defendants. The 
last male owner was Venkatachalam, The Ist defendant is the 
mother of Venkatachalam and the 2nd defendant besides being 
the brother of 1st defendant married the sister of Venkatachalam. 
He ‘was the nearest male heir on the death of Venkatachalam 
and had been for many years living in co-parcenary with Venkata- 
chalam and managing’ his affairs and the affairs of the family. 
After the death of Venkatachalam, he continued to manage the 


i- (1888) I. L. R.6A 116, ` 2, (1884) 1. L. R. 6 A, 288, 


l 
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affairs of the family, and the patta for the landi was transferred 
to his name jointly with the mother. It seems to us ‘that the con- 
veyance by the mother who only had a life estate with the consent 
-[139]} of the immediate reversioner conveyed an absalite estate, and 
that it cannot be questioned by the plaintiff, who was born subsequent 
to the conveyance, even though he might, as sister’s son, be entitled 
on the death of the 1st defendant to succeed in preferenze to his father 
‘the maternal uncle. Moreover the judge has found. and we think 
rightly, that Venkatachalam treated the 2nd defendant 25 a coparcener 
and that his position in the family has been such as to laad the public 
to think that he had’as much right to the property as : Venkatachalam 
himself. Under these circumstances 2nd defendant’s slienation of the 
property after the death of Venkatachalam cannot be questioned by 
his son, who, the judge finds, has been put forward ky, his father to 
cheat the alienees who took bona fide. We reverse the: decree of the 
Lower Court so far as appellants are concerned and d=iniss the suit 
as against them with costs, The memorandum of atjections is not 
pressed and is dismissed with costs. 


, 1 


IN THE HIGH COURT OF J UDICATURE AT EADRAS, 
(I. L. R. 16 M. 81.] 


Present:—Sir Arthur J. H. Collins, Kt., Chief Justico and Mr. 
Justice Parker. 


K. Strinivasa Aiyangar and others. ee (Plifs.)* 
v. 
Sriman Shadagopa Strinivasa Swami, alias _ 
Vangipuram Ranga Chariar ... Respondent (Deft.) 


Civil Procedure Code, 8. 689.—Suit against ‘trespasser —Declor ation—Oonse - 
quential relief—Specific Relief Act I of 1877, S. 42. 

Held, that S. 589, O. P. C., confers a right of suit against trustees which did 
not previously exist and it is not applicable to a suit brought by parsons interested 
in & religious institution to eject a trespasser from the office of rustee. l 

Held also, that a suit fora mere declaration that the defendant i is not the 

duly appointed head ofa Muti will not lie as itis competent tc she plaintiff to 
ask for a consequential relief that some duly qualified person, be appointed by the 
court and that the Mutt andits properties be handed over to es person so 
appointed, the defendant being ejected therefrom. 

.[F. 21 M. 406;-R. 21 A. 187 ; 24 Bom. 170=1. Bom. L. R. G4 87 Bom. 95= 
14 Bom. L. R. 941; 8.0. 789; 22M. 117=8M.L. J. 190; 20.1.4. 481; à 19 
J. 772 Dist. 26 M. 450). | E l 


Appeal against ihe decree of the District Court of Chingleput i i 
Original Suit No. 23 of 1888. 
* Appeal No. 85 of 1891 


6th April 1392. l 
18 
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This suit was instituted by certain disciples of a Mutt with 
the sanction of the Advocate-General under S$. 539, Civil Procedure 
[140] Code, fora declaration that the defendant was not the duly 
appointed successor of the deceased head of the Mutt and for appoint- ` 
ment by the court of a duly qualified disciple to the headship of the 
Mutt..The District Judge dismissed the suit on the ground that S. 
539 is applicable only to cases in which the person sued is a trustee and 
not to a case in which the suit is brought against an alleged trespasser - 
whose title fo manage is denied and who if he is without title cannot 
be guilty of a breach of trust. The plaintiffs applied to the High Court. 


C. R. Pattabhiramier for appellants. 


C. Ramachandra ‘Row ee and R. Shadagopachariar for 
respondent. 


Patiabtramier, after stating the facts referred to the ae 
authorities:—Appeal No. 199 of 1887, unreported; Thackersey Dewraj 
v. Hurbhum Nursey,1 Jawahra v. Akbar Husain,2 Jan AU v. Ram 
Nath Mundul, 3 Bhundal Pandé v. Pandol Pos Patil.4 Lutifunnissa 
Bibi v. Nazirun Bibi, § Hira Laly. Bhairon, 6 Raghubar Dial v. 
Kesho Ramanuj Das, 1 Kalidas Jivram v. Gor Parjaram Hiri, 8 De 
Hart v. Stevenson, 9 Wilson’s Practice of The Supreme Court, p. 175, 
The Oriental Bank Corporation v. Gobind Lall Seal,10 S. A. Nos. 1323 
and 1324 of 1886 ; Lewin on Trusts, 8th Ed., S. 927; Subbayya v. 
Krishna, 14, Appeal No. 182 of 1888 unreported, on the question of 
Court fees, Chockalingapeshana Naicker v. Achiyar!2 Omrao Mirza v. - 


„Hones. 18 


Ramachandra Row Sahib in addition to the cases above cited 
referred to the following authorities:— Wajid Ali Shah v. Dianatul-lah 
Beg, 14 Ganpatgir Guru Bholagir v. Ganpatgir, 15 Delroos Banoo Begum 


v. Nawab Syud Ashgur Ally Khan, 18 Sonachella v. Maneka 17 
Appeal No. 121 of 1889, unreported Srinivasa v. Venkata, 18 
Lakshmandas Parashram v. Ganpatrav Krishna, 19 Vishvanath 


Govind Deshmane v. Rambhut, 20 Appeal No. 66 of 1891, unreported 
Adamson v. Arumugam., 21 


1. (1884) I L. R. 8 B. 482, 11. (1890) J. L. R. 14 M. 186 
9, (1884) I. L. R. 7 A. 178 at pp: 182, 188. 12. (1875) I. L. R. 1M. 40. 

3. (1881) I. L. R.8 6.8 13. (1884) I. L. R. 10 O. 599, 
4. (188-) I. L. R. 12 B. ai 14. (1885) I. L. R. 8 A. 31. ° 
5. (1884) I. L. R. 11 C. 38. 15. (1878)I. L. R. 3 B. 280. 

6. (1888) I. L. R.5 A. 603. 16. 15 B. L. R. 167. 

7. (1888) I. L. R. 11 A. 18. 17. (1885) I. L. R 8 M. 516 

8. (1811). I. L. R. 15 B. 309 18. (1887) I. L. R. 11 M: 148 
9. 1. Q. B.D. 318. 19. (1884) I. L. R. 8 B. 865. 

40. (1898) I. L.- R. 9 0:604 20, (1890) I. L. R. 15 B. 148 
2 91. (1886) I. L. R. 9 M. 463, | 





| 


VOL. il. THE MADRAS LAW JOURNAL ee : 139 


[141] The Court delivered the following : 


JUDGMENT :—The plaint in this suit wae filed with the consent 
of the Advocate-General under S. 539, Civil Procedure Code, and asks 
for two reliefs, (1) fora declaration that defendants not the duly 
appointed successor to the late head of the Mutt who disd on the 10th 
August 1888, and (2) that the Court will fill up. she vacancy by 
appointing a duly qualified disciple of the late Jheer ae ‘his successor. 
It is admitted that the defendant is in possessicn of tha Mutt and its 
properties. The learned judge in the court below dismissed the suit on 
the ground that s. 539, Civil Procedure Code, does not apply to suits 
brought against a trespasser. Against this view it 1% argued that 
plaintiffs have a right to sue whether the sanction of she Advocate- 
General is given or not, and that it is necessary that the ‘court should 
make an appointment of a successor to the late Jheer in order that there 
may be some one qualified to give religious instruction to tie disciples of 
the Mutt and clothed with the rightful authority to su. to eject the 
trespasser and to recover the Mutt and its properties. ' It appears to 
us that this suit is not of the character to whichS. 539, Civil 
Procedure Code, was intended to apply. That section merely enables 
two or more of the general public, having an interest in a trust and 
having obtained the consent of the proper officer to sue tke trustees to 
enforce the better administration of the trust. It thus canfers a right 
of suit against trustees which did not previously exiss, and is not 
applicable bo -a suit brought by the disciple of a Matt with the 


real object of ejecting a trespasser, which right ct, suit must 


have existed quite independently of the enactment ož $S. 539. In 


` addition to the unreported case (S. A. No.. 194 of 888) relied 


on by the learned judge we may refer to the -decisions in 
Vishvanath Govind Deshmane v. Rambhat,! and Giyane '‘Sambandha 
Pandara Sannadht v. Kandasami Tambiran,? from hich it is 
clear that S. 539 does not apply to suits brought egainst tres- 
passers. It is then urged that the two plaintffs have.. substantial 
individual interests of their own,and have a right to zue for the 
reliefs asked for even though the consent of the Advocat=.General be 
regarded as an unnecessary formality. It appears to us biat it is not 


necessary to determine in. this suit whether the provisions at S. 80 of the 


Civil Procedure Code apply. Assuming that the two plaintiffs can sue 
alone without [142] joining other disciples ‘tinder the provisions of S. 
30, the present suit must fail under S. 42 of the Specifis Relief Act, 


1, (1890) I. L. R. 15 B. 148. ’ 2. (1886) I. L. B.10M. 87 Ei at p. 506, 
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inasmuch as the plaintiffs do not seek the sosedi relief to which, 
on their own plaint, they would be entitled. On the facts stated by 


_ them they are entitled to ask that some duly qualified person be appoint- 


ed as the head of the Mutt and approved by the court, and that the Mutt: 
and its properties be handed over to the persons so appointed, the 
defendant being ejected therefrom. A similar course was approved 
by the High Court in Appeal No. 10 of 1887 (Ganjam), and is evidently 
necessary to avoid multiplicity of suits. We think that the fee fixed 
in the District Court was too low, and will allow Rs. 50. Upon these 
grounds we confirm the decree of, the court below and dismiss this 
abpen! with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(I. L. R. 15 M. 414.) 


Queen Empress. * 


: v. 
J. W. Hayes. 
J. W. Hayés : Accused (Petitioner). t 
«v. 
Reverend C. W. Christian ... Complainant (Couwnter-Petr). 


Indian Penal Code, S. 500—Privilege —Statement by accused person—Malice 
—Ordinary course of trial. 


, A defamatory statement made maliciously by an accused person not in the 
ordinary course of trial, though during the progress of it, is not privileged. The 
accused who was defended by counsel, defamed the complainant while - he was 
giving evidence in the witness-box, The defamatory statement was not made for 
the purpose of cross- -examining the complainant, or in defence to the charge 
against the accused : 


Held, the statement was not privileged. 
Per cur: a defamatory statement made bona fide in the course of a criminal 


trial is absolutely privileged and cannot be made the subject of civil or criminal 
proceedings. : 


[R. 17 B. 573 ; 86 M. 216=28 M. L. J. 89; 1 Weir 589.] 


Appeal against the sentence of the Court of the 1st Assistant to the l 
Resident and Justice of the Peace, Mysore, in Criminal Case No. 1 of 
1891. x l 

> P.R. Sundara Aiyar for appellant (petitioner). 
| . Complainant (counter-petitioner) appeared in person. 


` > Gr. Apl. N. II of 1892 and + Cr. Rev. Gase No. 16 of 1892, 1st March 1892. 
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[448] Sundara Aiyar:—The only questions whether the’ 
accused was privileged in using the words-or not ? I “submit he. was, 


because they were spoken in the course of the trial. : 


Collins, C. J:—Was this gentleman at the time: in the witness -. 
box ? l l 


Sundara Aiyar:—Yes, he was in the witness- box at the time | 


` these words were used. hos 
Collins, C. J :—Sworn ? 
Sundara Aiyar :—Yes. 


Collins, C. J:—Was he conducting his own ` | ’ paso, or was he 


represented by counsel ? a | 


Sundara Aiyar :—He was represented by counsel. 


Collins, C. J :—What difference does that maka? According to 
your version, a man charged with a crime may aceus any other person 
of any crime on earth. Can you show me any aoa in Bngland, 
or any other civilised country for that ? | 


Sundara Aiyar :—The ground on which the Magistrate convicted 
was this, that the accused was not, at the time, making any statement 
as an accused person, nor were the words spoken used by the accused 
in his defence, nor did they form any part of the written statement 
tendered by him, and the accused, at the time, was: under trial for using” 
words utéered on a differnt occasion, for a different. purpose. I submit 
it was a statement made by the accused as an accused person. The. 
only thing necessary to make his statement that of =n accused pérson 
is that he should be, ` in fact, an accused undergoirg his trial for an 
offence. The statement was made in answer to ‘an allezation made by the 
complainant which affected the character .of the acévsed, just before he 
was sworn. ` ae i | | 


Collins, C. J:—These courts, are they conducted with any regu- 
larity, are any forms observed ? If so, the accused penne attack the 
prosecutor. 


Sundara <dAiyar :—Munster v. Lamb is-conclusive and lays. 
down that a party is absolutely privileged in the statements 
he makes. The case itself related to .an advocate. : -Ån .advocate_ 
is privileged because of the party. The contention in Munster v.. 
Lamb, 1 was that t although the party had very large [174] privileges, , 
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the same could not be said with regard to the advocate, who should be 
far more guarded and careful than the party himself. 


Collins, C. J:—As long as the advocate represents the party has the 
party any right to speak ? Does he not delegate all the privileges he 
possesses to the gentleman who represents him ? 


Sundara Aiyar:—No doubt, he is unable. to represent his own 
case. 


Collins, O. J:—Suppose Mr. Hayes was in court, we should not 
hear Mr. Hayes, because you represent him as his professional adviser, 
and any thing you might say would be privileged, but supposing Mr. 
Hayes, who delegates all the privileges he possesses to you, made 
some disparaging remarks about the complainant, would he be also privi- 
leged ? He has no power to address the court. He puts the case in the . 
hands of ‘an advocate. : He may appear by advocate or Vakil, or in per- 
son; if he appears by advocate or vakil, his mouth is stopped. 


` Sundara Aiyar :—If he makes a stalonicut. he does SO aS an ac- 
cused person. ` 


Collins, C. J: _N o court would grant him relief, supposing an ad- 
vocate appeared for him. 


Sundara Aiyar:—In the mofussil, we often find parties making 
their statements after the pleader has done. 


Collins, C. J:—It does not say much for the Vakils in the Mofus- 
sil. 


Parker, J:—Here Mr. Hayes broke’ in, without any occasion, 
without asking the leave of the court to speak. 


Sundara Atyar:—Any statement Mr. Hayes made, he made as 
an accused person. There was. no provision of law preventing a 
party addressing the court when once he had engaged a pleader or 
advocate, no doubt the court was not bound to hear him, but 
the question here is not whether the court was bound to hear him, 


‘or whether the party had spoken with the consent of the court, but 


whether having made a statement it was not made by him as an 


_ accused person. The same proposition was found laid down in 


Dawkins v. Lord Rokeby,1 a case wgainst a witness, in which it was 

ruled that no action for slander lay against a judge, [145] witness or 

party, for words spoken in the ordinary course of any legal proceeding. 
1. L L. R. 8 Q. B., 255. 
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Collins C. J:—-You suppose any party can go intc the witness box 
or, if called as a witness, and can make any statemens he pleases and 
be privileged. This is a case where a gentleman is in the witness box, 
and he accuses another gentleman, ‘while in the bex, of cheating at 
Hyderabad. Is that privileged ? The words in the c=se cited are “ for 
words written or spoken in the ordinary course.” Fsency what would 
happen, if this could be so ? Every witness that came into the box, 
although the accused might be represented by counsd. might use the 
foulest language. 


Sundara Aiyar:—Such a person would be guilty of contempt of 
court, for which the court could punish him. The question was whether, 
in the interests of justice, a party in the position of a vitness or an at- 
torney should not be absolutely privileged ? It might, or it might not 
be, in this case, that Mr. Hayes made a statement, properly or impro- 
perly, but the question was whether it was not in the :nterest of pepole 
who were honest, who made statements bona fide, although in the posi- 
tion of an accused, théy should be absolutely protected ? The question 
whether “ Mr. Hayes’ mouth was noted for its usual lors of truth ” was 
absolutely irrelevant to the case, That statement was made by Mr. 
Christian and the statement made by Mr. Hayes was-in answer to it. 
In the ordinary course, that statement would come within the rule, 
seeing it was provoked by a'statement of the prosecutor. It had 
been held by the Privy Council, that the same rale:should apply in 
this country as in England, Baboo Gunesh Dutt Sing2 v. Mugneeram 
Chowdhry. } z 


if 


Collins, C. J:—This is not a case of a man defendizg himself. 


Sundara Aiyar:—The rule laid down in both, L. R.8 Q. B. 256 
and 11 Q. B. D. 588 in regard to witnesses and parties, was in the same 
terms. In Hinde v. Baudry, 2 also, the Madras High Court held that the 
rule which applied to England should also apply out zere. In that 
“ease it was held that it did not matter even ifthe statement was 
malicious. , The accused was acting in good faith. The Magistrate in 
the present case’ said no attempt had been made 30 prove good 
faith; but it was on the prosecutor to prove, there was not 
[146] good faith but that there was malice. That was’ aid down, last, 
year, in Jendure v. Delmeg 3. The Allahabad High Court, however 
held a different view in Abdul Hakim v. Tej Chandra’ Mukerji, 4 As 


—_—— — 


`- 1.11 B. L. R. 821 at P. 328. - 8. (1891) A. O. 78 =x P. 79. 
2, (1876) I. L. R, 2 M, 18. _ £, (1881) I, L, RB A, 815 
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' tó counsel, the rule had been laid down that he was privileged, 


= whether the statement made was correct or incorrect. See Sullivan 
_v. Norton. 1 


Parker J:—My. Hayes might have been called upon for a state- 


, ment and if he had then said this, he would probably have been 


privileged, but if a person condescends to abuse while a case is 


going on, would that be PETERO Mr. Hayes simply burst- out 
“into abuse. 


„Sundara Aiyar:—It was a statement in answer to another 
statement, and came within the rule. If Mr. Christian’s statement 
was relevant,—and its intention was that he wanted to influence the 


mind of the presiding Magistrate to show that Mr. Hayes was nota 


man of the highest character and he might make a defamatory 
statement—the statement made in reply would be privileged. 


Collins, C. J:—But this wis something apart from the case 


altogether. He was appearing by counsel, and himself abused a 
witness. 


Parker, J:—If it had been said of Mr. Christian in cross- 


examination, if might have been relevant then. 


Sundara Atyar:— Sullivan v. Norton t laid down the rule with re- 
gard to parties and advocates. The rule was evidently intended to 
apply where a party was not a witness, and here he was represented 
by an advocate, and in such a case if he had any claim to privilege, 
this came within it. It was astatement relevant to the case, provoked 


' by-the statement made by Mr. Christian, and the decisions in Eng- 


land and here were ta the effect that any statement, made in the 
course of a case, was privileged. In the present case, more particularly, 
it would be privileged, because it was provoked by the statement of 


- the prosecutor. 


Collins, C. J :—That is always provided it is in the ordinary 
course of the case. 


Badan J:—The question whether it is relevant would depend 


.-, upon whether it. was made at the proper time and on the proper 





occasion? : ` 
z t = ` - . f ee 
oe da 1. (1884) I. L. R. 10 M. 28. 
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[147] The Court delivered the following 


JUDGMENT:—The appellant Mr. J. W. Hayes. a barrister by 
profession, appeals against a conviction for defamatior under S. 500, 
Indian Penal Code. 


It appears that on 2nd September 1891, Mr. Hayes as prosecuated 


for defamation, the complainant being Mr. Christian whc is described as 


being a Minister of the Gospel. Mr. Hayes was represeated by counsel 
and when Mr. Christian was in the witnessbox, Mr. Heyes said to him 
you cheated people at Hyderabad and had to leave bhu ministry.” For 
using this expression Mr Hayes was prosecuted before he Court of the 
lst Assistant to the Resident of Mysore aad convicted under S. 500, 


Indian Penal Code. Mr. Hayes through his counsel admitted that he’ 


used the defamatory words complained of but contended that being an 
accused person he was privileged. It is argued befce us that -an 
accused person is absolutely privileged as to any staten ənt he makes or 
any words that he utters during the progress of the cass and that no 
proceeding can be taken against him either civilly cr criminally for 
any defamatory statement that he makes, and a number of English 
cases are cited in support of that proposition, Muzster v. Lamb, 1 
being especially relied on. The utmost extent to wnich the English 
cases go is that “No action of libel or slander lies whethar against judges, 
counsel, witnesses, or parties for words written or spolen in the ordi. 
nary course of any proceeding before any court or trikunal recognized 
by law,” see Dawkins v. Lord Rokeby. * Although weare not bound to 
follow the English cases cited, yet we fully recognizethe great impor- 
tance of allowing the utmost freedom to counsel, partEs and witnesses 
during the progress of a case and if the counsel fur’ Mr. Hayes or 
Mr. Hayes if he had been defending himself had asked. Mr. Christian in 
cross-examination whether in consequence of cheating people at 
Hyderabad he had not been turned out of the ministry, the question 
could not have been made the subject of a civil actÐn nor could any 
criminal proceeding lie for defamation under S. 500, Irdian Penal Code. 
It must be borne in mind that in India Act I of 187% gives the court 
power to decide whether the witness shall be comzaelled to answer 
questions affecting the credit of such witness by inju=ng his character 
and the court has also power to prevent any question being put to a 
witness merely for the purpose of giving him annoyan:.s. See Ss. 146 to 
152 of Act I of 1872. 


1. (1888) 11 Q. B. D. 588. 2 (1878) L, R.3 Q. B. 255. 
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[148] In the case before us it is not contended that the words are 
trueand it appears that Mr. Hayes at the time he uttered the words was 
not defending himself, neither was he called upon by the presiding 
Magistrate to answer or explain the charge made against him. Mr. Hayes 
therefore although appearing by counsel chose to interfere during the 
examination of a witness and to make grossly defamatory remarks 
respecting the character of such witness. It cannot therefore be said 
that Mr. Hayes used the words complained of in the ordinary course of 
any legal proceeding. We think therefore that even under the English 
cases cited the occasion on which Mr. Hayes used the words was not 
privileged. Mr. Hayes is however charged under S. 500 of the Indian 
Penal: Code and we hold that the words are clearly defamatory and 


‘therefore fall within the section. We hold further that the occasion 


was not privileged, that the words were not uttered in good faith but 
maliciously and that Mr. Hayes is not protected by any of the excep- 
tions to S. 499, Indian Penal2Code. We therefore dismiss the appeal 
and confirm the conviction and sentence. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Pregent:—Mr. Justice Parker and Mr. Justice Shephard. 
Mahomed Abdul Khadir and others...Petitioners ‘(Defendants).* 
oe Y. 


Meera Sahib Markoyer and others...Counter-Petrs. (Plaintiffs). 
[I. L. R. 15 M. 222—232 weir 174] 


Criminal Procedure Code, S. 418—Documents not in evidence—Prosecution, 


‘Where certain documents had been filed but not given in evidence : hzld it was 
not competent to the court to order the prosecution of a person who put in the 
documents, for forgery. 


% 
Held also, that the High Court can interfere in revision and guash the pro- 
ceedings of such court even though no final order directing the prosecution has 
been passed. 


[R.82 A. 74=6 A. L. J. 9883100. L.J. 56414 C. W. N. 330; 5 M. L, J. 


'226 : Exp. 20 M. 839=7 M. L. J. 811: Diss. 12 P. R. 1897 ; 2 weir 177.] 


Petition under Ss. 435 and 489 of the Criminal Procedure Code, 
praying the High Court to revise the order of the District Munsif 
of Paramagudi in Register Case No. 1 of 1891 and to stay further 


proceedings in the said Register Case No. 1 of 1891. 


In an original suit on the file of the District Munsif of 


` Paramagudi the defendants filed certain documents along with the 





= Cr. Rev. Case No. 528 of 1891. 15th January 1892. 
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[149] written statement. After tlie examination of someet:the witnesses 
the suit was disposed on the oath of the- plaintiffs as- regards some 
of the dufendants. The plaintiffs charged the - defendants with the 
forgery of these documents and applied to the Distcict Munsif ‘to 
order the prosecution of the .defendants. -The -D-strict Munsif 
thereupon issued summonses and warrants against them. They 
applied to the High Court to quash the pean ‘of the District 
Munsif. 


E. Norton for petitioners. 
C. Mahadeva Aiyar for counter-petitioners. - 
The Court delivered the following 


JUDGMENT :—The District Munsif sino “to be ‘acting 
under S. 478 Criminal Procedure Code. The words “any, such 
offence” relate to offences referred to in S. 195, and ‘such of those 
offences as fall under Ss. 453 and 471 of the Indien Penal Code 
must have been committed by a party to any proceeding in any 
court in respect of a document given in evidence in stch proceeding. 


In the present case a decree against defendants Z to 3 and 5 has 
been passed upon the oath of the plaintiffs. The suit as against 4th 
defendant is still undisposed of, and the documents alleged to be 
forgeries have been put into court but are not yet gien in evidence 
inasmuch as the suit has not been tried. ' 


It is not competent to the court to go sayong the record, (Zamindar 
of Sivagiri v. The Queen, 1 


We have no doubt as to the power of the High Court to interfere 
on revision. See I. L. R. 7 C. 730,t 


t 
4 


The proceedings of the District Munsif must be =t aside and the 
present prosecution dropped. | 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar, and Mr.’-J ustice Parker. 


- Alapati Narasayya and others. Appellants (38rd, Atk & 5th Defts.) * 


V. 3 
Mullapudi Venkayya © a. Respondent (Plainta). 
*O. M. A. No. 180 of 1890 _ —-- 1st Maroh 1892. 
1, (1882) I. L. R. 6 M. 29 t The reference is wrong. 


- Abdul . 
Khadir a 


a V L iS y 
Meera Sahib 


Narasayya 
v » 
Venkayya. 


148 THE MADRAS LAW JOURNAL REPORTS. VOL II 


Hindu Law—Stridhanam—Inheritance—Maiden daughter—Succession to 
mother’s stridhanam inherited by maiden daughter. « 


[150] On the death of a maiden daughter who had inherited her mother’s 
stridhanam her brother succeeds to the property. 


Per cur : a maiden daughter inherits -her mother’s stridhanam as full owner. 


Appeal against the decree of the Subordinate Judge’s Court of 
Ellore in Appeal Suit No. 293 of 1889 presented against the decree 
of the District Munsif’s Court of Tanuku in Original Suit No. 399 of 
1888. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. 


M. E. Srirangachariar for appellants. 
M. O. Parthasaradhi Aiyangar for respondent 


Srirangachariar :—Plaintiff claims as heir to his maiden sister 
property inherited by her from her mother whose stridhanam it was. 


The Mitakshara defines all property which comes to a woman as 
her stridhanam and prescribes a special rule of descent except in the 
case of sulka. This definition the courts have pronounced too broad, 
for property inherited from males has been decided to be not such and 
in such estates women only take a life estate in Madras, (P. Bachiraju 
v. V., Venkatppadu, 1 followed in several rulings). The Privy Council 
also have decided to the same effect. See Yaynavalkya, II, 143 and 144, 
Vignaneswara is wrong in extending this term stridhanam to properties 
inherited, Bachiraju v. Venkatappadul and Sengamalathammal v. 
Velayuda Mudali.2 


The cases decided are all in respect of properties inherited 
from males, but there is one case, Sengamalathammal v. Velayuda2 
where the property was inherited by a woman from her mother. It was 
here a competion between the husband of the deceased and her surviv- 
ing sister, both sisters having been held to have taken as co-heirs 
of the mother. All that this case decided was that not being the 
deceased’s peculiar stridhanam property husband was no heir, 
There is no decision as to the rule of descent of stvzdhanam inherit- 
ed by a woman. In property inherited from females wcemen take 
an absolute estate. The rule of descent here is not laid down in 





‘any authorities recognized in Southern India. So, the principle 


1, (1865) 2 M. H, C. R. 402. 2. (1867) 8 M. H. Ç. R. 812. 


4 
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[154] laid down by Mr. Justice West in Vijiarangamzt al v. Lakshuman 
et al,1 and by the Chief Justice at p. 260 should beiollowed, that the 
deceased should be taken as a male and descent tracjd accordingly. In 
that case plaintiff's nes is the father of the deceésed, and a nearer 
heir. 


Parthasaradhi Aiyangar :—There is direct ‘authority on the 
point. The deceased was a maiden and to her p-operty descent is 
expressly provided for, Mitakshara, XI, 30, citing 3audhayana, also 
Smritht Chandrika, IX, 35, p. 185, 2nd Ed. a Aiyar’s 
‘translation. 


Matiisand Aiyar J:—Where do you find fhe text cited in 
Baudhayana ? Does it appear in the part relating to stridhanam or is 
is it a general rule ? 


-  Srirangachariar :—The text is not to be found. in Baudhayana, 
in any existing edition or in Narada. See Mayne’s' Hindu Law, 4th 
Ed. p. 733. 


Muthusami Aiyar J:—If Baudhayana’s text is -ut of the way, 


the father is the nearer heir. 


Parthasaradhi Aiyangar :—Descent must be „traced to the 


mother. After the maiden daughter’s death, the mother’s next heir, - 


the plaintiff, must succeed. 


Muthusami Aiyar J:—That can be only if the maiden daughter 
- took a life-estate. But you concede she took an abso-ute estate. 


Parthasardhi Atyangar :—However, there is the express authority 
of the Mitakshara and the Smirithi Chandrika. 


Muthusami Aiyar J:—Their opinion is based upor a supposed text 
of Baudhayana. 


Parthasaradhi Atyangar :—We have nothing to do with the correct- 
ness of the citation. The Mitakshara-is itself sufficient authority. See 
also Mayne’s Hindu Law Ss. 566, 573, 574 and 627. 


* 


The Court delivered the following . 


JUDGMENT :—The property in dispute was’ the stridhanam of 
plaintiff's mother who died three years ago, leavir.g her surviv- 
ing, plaintiff a soni a maiden daughter since ‘deceased, 2nd 
defendant her father, 3rd to th defendants her. : brothers, and 


1, (1871) 8 B.H. C. R. 244, 


PARASTS 


Vaukay7a: 


Ngrasa yya 
v 
Vankayya. 


450 ' THE MADRAS LAW JOURNAL REPORTS. VOL. II 


‘Ist defendant her maternal uncle. Both:the courts below held 
[152] that on the death of the plaintiff’s mother the property devolved 
on his sister, and the question for determination was whether the 
plaintiff was the heir of his maiden sister. The District Munsif held 
that the rule of succession applicable to this case was the same as 
that which would be applied if the last holder werea male instead of a 
female, and that the plaintiff was no heir as his father was alive. 


On‘ Appeal however, the Subordinate Judge was of opinion 
that as a female the plaintiff's sister took but a qualified heritage 
and that upon her death the last full owner’s heir was her heir. 
On this view of the law he considered that the son, the plaintiff, 
was his mother’s heir and setting aside the decision of the District 
Munsif remanded tbe case for disposal with reference to the other 


issues which had not been tried. For the appellant it is contended 
‘that the decision of the Subordinate Judge is bad in law but we 


are not prepared to accede to the contention. As regards the 
property of a maiden daughter the Mitakshara lays down a special 


rule of succession in Chapter II, Section XI, 30, and explains that 


her uterine brothers shall take her head ornaments and other gifts as 
well as property inherited by her. Vignaneswara yogi refers to a text 
of Baudhayana as saying “ the wealth of a deceased damsel let the 
uterine brothers themselves take ; on failure of them, it shall belong to 
the mother or if she be dead to the father.” As pointed out by Mr. 


‘Mayne in S. 618 of his treatise on Hindu Law (4th Edition) this text _ 


is cited in all’ the commentaries. It was held in the Shzvaganga caset 
that the property inherited by a maiden daughter from her father 
would passe on her death to his and not, to her heirs, for, her 
succession is only a case of interposition between the Jast full male 
owner and his next male sapinda. But when a daughter succeeds to her 
mother’s stridhanam she is as much a full owner as her mother and 
it is her heirs and not her mother’s heirs, as erroneously observed by 
the Subordinate Judge, who are entitled to take. But his decision 
is in accordance with the special rule of succession laid down in the 
Mitakshara, and the other commentaries as regards succession to 
property inherited by a maiden daughter from her mother or other 
than a maleowner. This appeal cannot therefore be supported and 


‘ig dismissed with costs. 


\ 1.: (1868) 9M. I. A 548. 
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[1453] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Narasimma Chetti = ... Appellant (Faintif). ” 


Surianarayaua Aiyar and another ... Respdis, (1st . 2nd Defdt). 


Reve.vue Recovery Act II of | 1864, S. 42—Rerenue sule—Perpeiual lease— 
Incumbrance. -7 


A perpetual lese is an incumbrance within the meaning of 3. 42 of Act’IT of 
1864. The fact that the Collector does not declare it invalic does not debar the 
purchaser at a revenue sale from claiming the estate free ofthe incumbrance- 


Second Appeal against the decree of the Distric- Court of Salem in 
appeal suit No. 150 of 1886 reversing the decree of the District Munsif 
of Krishnagiri in Original Suit No. 265 of 1885. * © 


The facts material for the purposes of this: report are briefly 
as follows:—The plaintiff ‘claiming to be a permanent lessee of a 
Mittah village sued to enforce acceptance of pefta and execution 
of Muchilka by the Ist defendanta tenant. The plaint was subse- 
quently amended under the orders of the High Dourt, by a prayer 
being added for a declaration of the plaintift’s ‘tle with regard to 
the village, and of the terms under which _st defendant was 
holding the same. The defendant pleaded, inter aza, that the village 
was sold for arrears of revenue and purchased by’2nd defendant, and 
that the plaintiff’s -vight as lessee was destroyed by the sale. The 
Distiict Munsif held that the permanent lease sek up-had not been 
proved, and that even-if proved, it ceased to existon account of the 
revenue sale. His judgment on the latter questiom was as follows :— 


“Ss. 31, 32 and 41 lay down the law as’t» how far contracts 
made by the defaulter with his tenants will be Ending on the pur- 
chaser. S. 33 read with S. 41 clearly states that leases for a lower 
rate than the usual rate of assessment will not be binding on the 
purchaser except under special circumstances. “Vas this provision 
made inthe interests of the land-owner? I thnk not. The object 
of the legislature clearly was to prevent the ‘:and-owner by any 
act.of his from diminishing the value of what stsodas security for 
-the Government revenue. If the plaintiff’s lesse were. held valid 
againstthe purchaser what would be the value of the Mittah ? The 
[154] sum which the purchaser would be entitled to collect would be 








* §. A. No. 885 of 1891. `` 20th Jely 1892. 
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Rs. 40 or 50 less than the revenue payable by him, .and the value 
of the Mittah would be several hundreds of rupees-below zero. 


“ The section states certain circumstances under which such 
leases may be made. The plaintiff has neither alleged nor attempt- 
ed'to prove any such circumstances. The usual rate of assessment 
originally fixed by the Government, i. e., 14 annas per acre, Rs. 160 
and odd for the whole village as is apparent from Exh. III. The 
lease therefore set up by plaintiff is far below the usual rate of 
assessment and is therefore prohibited not only by the express word- 
ing of Ss. 33 and 41 of Act II of 1864 but also by the obvious 
intention of the legislature in enacting those sections. I find on this 
issue that the plaintiff's lease even if held proved cannot prevail 
against the right of the 2nd defendant as purchaser from ‘the 
revenue sale.” 


| The District Judge on appeal disagreeing with the Munsif held 
the permanent lease, proved, but agreed with him that the lease was 
void as against the auction-purchaser. 


Plaintiff appealed to the High Court. 
T. R. Ramachandra Atyar for appellant. `` 
S. Subramaniem for respondents. 


Ramachandra Aiyar:—A permanent lease is not destroyed by a 
revenue sale. The Collector might if- he pleased have declared it 
disadvantageous to the estate and avoided it on that ground, but.he 
has not done so in this case. It is only incumbrances that are void as 
against the. auction-purchaser’s rights, S. 42 of Act II of 1864. A 
permanent lease, is clearly not an incumbrance. 


Subramaniem :—Land is the security for the payment of the 
public revenue, S. 2 of Act II of 1864. Public revenue is the first 
charge on the land. Everything that is a hindrance to the realisa- . 
tion of the revenue must be subordinate to the rights of the pur- 
chaser. This is involved in the decision in Palani v. © aramasiva, 1 


See also S. 12 of Reg. XXV of 1802. S. 42 of Act IT of 1864 expressly 


lays down that a sale for arrears of revenue passes the estate free of 
allincumbrances. Incumbrance is there used in the larger meaning of the 


‘term, 7. e., any impediment or clog. Mr. Wharton defines it to mean, inter 


alia,‘ any claim.’ The only rights that are saved are those expressly 


rr ny tcc 





1. (1890) I. L. R, 18 M..479. 
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referred to in Ss, 32 and 41° of the Act. [155] Herethe rent provided 
is less than the faisal rate, and less even than the revenue due on the 
land. If such leases be upheld against the purchaser, End-owners could 
easily defraud the public revenue by letting out their lends on perpetual 
tenures at apepper corn rent. Although itis true tee Collector has 
power to declare such leases invalid, his action in mot doing so can- 
not effect the rights of the Government and of the purchaser. 


Ramachandra Aiyar:—lf the rent reserved is less than the public 
revenue, the purchaser may perhaps recover from the.Essee the faisal 
revenue on the land, but that is no reason for invalidating the lease. 


The Court delivered the following 


JUDGMENT:—It is next contended that the judge is in error in 
holding that plaintiff’s perpetual lease is not binding or the purchaser 
in that it was granted for a sum below the faisal asse: sment and the 
proportional revenue payable on it. 


A perpetual lease is in our opinion an encumbrence within the 
meaning of Act II of. 1864. It creates an under-tenure which diminishes 
the value of the estate. - 


As for the contention that the permanent lease in question fell 
under S. 32 of the Act, as there was no declaration bz the Collector 
of its being valid, it must be upheld. We are of opmion that the 
absence of the declaration by the Collector is immårial ` and will 
not preclude the purchaser from avoiding it on the ground of its 
being an encumbrance under S. 42. We are of opmion therefore 
that the decree of the judge must be upheld for the reasons stated 
above. This second appeal is dismissed with costs. - 


IN THE HIGH COURT OF JUDICATURE AT ITADRAS. 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Chinnagandham Ammanna and others...Appellacis (Defts.)* 


Ve 
Tota Gurumurti and others ...Respondeæezts (Piffs.) 
[I. L. R. 16 M. 64.3 : 
Mortgage by conditional sale—Suiit for foreclosure and Posseszon—S uccession 
Certificate Act VII of 1889, S. 4—Pending suit. 


J 
[156] Held (1) that a mortgagee by conditional sale is en-itled to sue for 
possession along with foreclosure, though the mortgagor had k=ən in wron 
* B. A. No 920 of 1891. 19th July 1892, 
20° 
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3 Ammanna possession of the mortgayed property, subsequent to the Bele of mortgage and for 
donni , more than 12 years before suit. 

steel . (2) that the plaintiff need not producea Succession Certificate under Act VII 
i of 1889, where the suit had been instituted befora the Act came into force. 


(8) and that in a suit by the heir of the mortgagee for recovery of the mortgage 
money by sale, no succession certificate was necessary if there was no,personal liabi- 


lity to pay. 
[R. 16 A. 259 F. B.; 6 M. L. J. 294; 21 M. 826; 29 M. 77.] 


Second Appeal against the decree ofthe Subordinate Judge of 
Cocanada in Appeal Suit No. 118 of 1889 reversing the decree of the. 
District Munsif of Peddapore in Original Suit No. 158 of 1888. 


The facus of this case are sufficiently set outin the judgment of 
Muthusami Aryar, J. 


C. Ramachandré Row Sahib for appellants. 
M. Venkataramiah Chetti for respondents. 


Ramachandra Row Sahib:—The mortgagors have been in unlawful 
possession for more than 12 years. Theright to possession is barred. 
Moreover under S. 86 of Act IV of 1882 the mortgagee is not entitled 
to a decree for possession. 


2ndly the plaintiffs cannot get a decree without producing -a 
succession certificate under Act VII of 1889, S. 4. 


= Venkataramiah Chetti:—Art. 147 applies and not Art. 144. 
S. 87, of Act IV of 1882 states expressly that possession may 
be directed to be given by the decree. In the case of a mortgage 
by conditional sale a suit of this kind may be brought. See 
Venkatasubbayya v. Venkayya. 1 


No succession certificate is necessary as the suit was ‘pending 
at the date when the Act came into force, S. 6, General Clauses 
Act, and Javanmal Jitmal v. Mukta Bar. 2 This court has taken the 
same view in C. M. A. No. 29 of 1890, 1 M. L. J, 602. The suit 
is brought by the sons to recover a debi due to the joint family. As 
this is a case of survivorship and not of succession the Act does not 


apply. . 
Ramachandra Row Sahab, (in reply) :—S. 87 of Act IV of 1882 
se only supposes cases where the mortgagor is in lawful possession as 
_ [467] a lessee for instance. -The General Clauses Act does not apply 
"as this is no case of vested rights being devested. The Madras sase 








ye amamamaeaaaaaaaammammocsso 
~ 1. (1891) I. L. R. 16-M. 280. - - 2. -(1890) I. L. R. 14 B. 516. 
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relates to an iato for execution as to which g 4 of Act Vil of 
1889 uses different language, i. e. ° proceed upon an application.” ~~ ° 


oy OP P ii 


The Court delivered the following 


JUDGMENT: Muthusami Aiyar, J:—On the Sth March 1891, 
appellant’s father executed a mortgage in favour of respondent’s father. 
The instrument of mortgage Exh. A. purported to place the mortgaged 
property in the mortgagee’s possession and providec for the usufruct 
being applied first in liquidation of the stipulated intezest and then in 
reduction of the principal debt. It contained also a ecvenant to repay 
the balance within four years and then proceeded to state that in 
default of payment on the due date the mortgagor W238 to give up the 
mortgaged property to the mortgagee as it was sold to_him. The plaint 
stated that though the mortgagor placed the mortgagee in posses- 
sion yət the former-unlawfully resumed possession -n 1874 without 
repaying the mortgage debt and prayed for a decree sithəer for sale or, 
foreclosure. It was contended on appellants’ behalf tkat the mortgage- 
debt was discharged and that the suit was barred by limitation. On ap- 
peal the Subordinate Judge of Cocanada found that the Gabt was not paid 
off and passed a decree for foreclosure observing that the suit was nof 
barred by limitation. Hence this appeal. It is firt urged that the 
suit is governed by Art. 144 of Schedule II of the Limiation Act: The 
transaction evidenced by Exh. A. is a mortgage by way of conditional 
sale as defined in S. 58, Cl. (e) of Act IV of 1882, and the plaint prays 
also for a decree for foreclosure. The suit is governed by Art. 147 and 
not barred by limitation. The plaint alleges that the mortgagee was 
dispossessed in 1874, while the svit was instituted ix 1888, But it 
must be remembered that the suit was brought to recover possession 
not on the footing of the usufructuary mortgage but ky reason ‘of'the 
foreclosure decree which it claimed under S. 67 of Act ZV of 1882. It 
is not necessary that plaintiff should be in possession o” the mortgaged 
property while he claims a decree for foreclosuz. Though a 
mortgage by conditional sale is generally accomparied by transfer 
of possession, yet it is not always the case. It is a‘so’ clear from 
S. 87 that a decree for foreclosure may. contair a direction for 
delivery of possession when necessary. The contention therefore 
that respondents lost their right to claim forecle=ure by not 
[158] recovering back possession on the footing of th= usufructuary; 
mortgage within twelve years from the date, of dispossession cannot e 
supported, ' 
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It is next contended that the respondents are not entitled to 
obtain a decree without producing a certificate as required by Act VII - 
of 1889. I am unable to accede to this contention either, as the suit 
was instituted before Act VII of 1889 came into force. The general — 
rule as stated in Wright v. Hale, 1 and in Kimbray v. Draper, 2 is that 
when an enactment takes away a vested right, it does not apply to 
existing rights, but when it deals with procedure only, it applies to an 
action pending as wellas future. In Suri Row v. Chellayyamma’ 
it was held that the Act did not apply to an application to execute 
a decree which was pending at the date of the passing of the 
Act. In the case before us the plaintiffs had a vested right toa 
decision in the suit already instituted by them in accordance with 
the law as it existed when the suit was instituted, and that right 


would be curtailed if the Act subsequently passed were applied to it. I -` 


may also observe that the decree appealed against is for foreclosure of 
the mortgage and not for payment of a debt. The suit would be bar- 
red if it were regarded as a debt and the direction to pay in six months 
contained in the deeree is given not to fix a personal liability for the 
debt but to enable defendants. to save their right of redemption or to 
prevent its extinction by foreclosure. 


This second appeal cannot be supported and I would dismiss it 


with costs. 


Best J (concurred). 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—-Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


The Secretary of State for India in 
Council represented by the Collec- Appellant | (Defendant). t 


tor of Malabar. 
Y 
Parapraven Bavotti Haji ... >  ..-Respt. (Plaintif’s representative) 
[I. L. R. 15 M. 818] 

Madras Forest Act V of 1882, 8.6—Burden of proof —Possession—Presumption 
rising from possession—Onus shifted by proo f of prior possession —Suits agains 
overnment. : 

[159] Held by Muthusami Aiyar and Best JJ. (1) The presumption of title in, 


A 


A ICN Se a ee ee eee ae 
1. (1861) 6 H. and N 227 2. (1868) L. R. 3 Q. B. 160. 
4 3, (1891) I. M. L. J, 602. 
i + S. A. No. 838 of 1888, and February 1899. 


\ 


VOL. II. THE MAURAS LAW JOURNAL REPORTS. 157 


proof of prior possession in the adversary, such prior possession: raising a pre- 
sumption of title in fovour of the adversary;(2) when possession = proved to have 
continued up toa certain time, it will be presumed to. continue ratil dispossession 
or cessation of the possession is proved; (8) a person suing to esteblish his right to 
land against the Crown is entitled to prove it in the same way a: in a suit against 
a private individual, and is not bound to prove possession for 60 years; (4) 
there is no presumption in Malabar that forest land belongs to taa Crown. Secre- 
tary of State v. Vira Rayan, | referred to 


Per Muthusami Aiyar J. (1) where a party who claims to hzve been in posses- 
sion for 60 or 70 years is proved to have been in possession frorr 1820, it will b> 
presumed that the possession extended to a much earlier peried-than 1820, unless 
there is some circumstance in the evidence to ‘establish that orginated st a 
particular time; (2) in claims under Act V. of 1882, the burden vf proof is on the 
claimant in the first instance. 


_ [Forest Act S,86 Burdon of Prof; R, 19165; 31 M. 1; 7 M. L. T 1328. 
Limitation Act 149 of 20 M.L.L. p. 66.] ' 


Second Appeal against the decree of the District Court of North 
Malabar in Appeal suit No. 374 of 1887, reversing tle decision of the 
Court the of Forest Settlement Officer, Kanot, in Claim case No. 108 of 
1885. | | 


The facts of this case are sufficiently stated in the following Order 
_of the High Court dated 30th April 1890 :— 


The Acting Advocate General (H. G. Wedderburn) and the 
Government Pleader (Æ. B. Powell) for appellant. 


W. S..Ganty, E. Norton, and K.P. Sankara vo for respondent, 
The Court passed the following 


ORDER :— Best, J:— Thes is an appeal by the &cretary of State 
for India; represented by the Collector of Malazar, against the 
decision of the District Court of North Malabar allowmg the claim of 
one Ponnampilath Parapraven Kunhamed Haji to =ertain lands, of 
which it had been intended by the Governor of Madras in Council 
to constitute a reserved forest under the 3rd and fcllowing sections 
of Madras Forest Act No. V. of 1882. A Forest Ssastlement officer 
was accordingly appointed and, it is to be presum=4, proceeded as 
required by S. 6 of the Act, when the aboven:med Kunhamed 
(now respondent) came forward claiming to be the owner of the 
land in question. The Forest Settlement officer thereupon enquired 
into the case, and though he was not satisfied wisi the evidence 
adduced in support of the case set up for Government, viz., that 


1, (1886) TL R-9M 174 
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the: land’ in question belonged tothe Kanot Nambiyar and was 
[160] escheated to Government, rejected the claim of the present 
respondent on the ground that he had failed to establish his title, the 
burden ot proof being on him and not on the Government, as the latter 
occupied the position of defendant in the case. 


On appeal, the -District Judge reversed the decision of the Forest 
Settlement Officer, remarking that though there was an absence of 
proof of jenm title on the claimant's part, there was sufficient evidence 
to justify the conclusion that his family had been in uninterrupted 
possession for more than 60 years, while on the other hand no escheat 
was proved. 


The first ground now taken on behalf of the Government in the 
second appeal is that the District Cuurt erred in throwing the bur- 
den of proof on the present appellant; and that as the respondent 
had-failed to prove his ttle to the lands claimed by him, his claim 
was rightly dismissed by the Forest Settlement Officer. . 7 


Ido not’ think it necessary for the disposal of this appeal to 
consider the. general question on whicb side the burden of proof 
lies in cases of this kind; for, even assuming it to be on the claim- 
ant (respondent), I think he has proved a sufficiently lengthy pos- . 
session to shift the burden on to the opposite party. The document- 
ary evidence adduced by him in support of his possession and 
enjoyment of the property in question is found by both the Lower 
Courts to be genuine; and there is in these Exhibits IX to XLI enough 
proof of possession of different parts of the property in question by 
the respondent’s family for a period of 60 years, i.e., from 1820 to 
1880 when the respondent admittedly ceased to exercise rights of 
ownership in the property “owing to objections made by Govern- 
ment officers to his meddling with the land.” The District Judge’s . 
finding of the claimant’s family’s possession for 60 years is, no 
doubt, arrived at by taking the period from the Malayalam year 
988, ż¿.e, 1813, mentioned in Exh. IX asthe date ofa previous 
lease, whereas, as has been pointed out by the appellant’s counsel’ 
there is‘nothing in Exh. IX to identify the previously leased pro- 
perty therein mentioned with. any portion of the property now in 
dispute. Consequently 1820, Malayalam year 995, is the date 
from which possession can be held tobe proved by Exh. IX; but 


‘when such possession is proved by the other documentary evidence 


to have continued till 1876, I do not see why it should be considered 


+ 
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[4614] to have ceased then or at any ‘time priot to 1880, when was 


admittedly passed the order prohibiting the claimant’s cterference with ` 


the land. In the absence of proof to the contrary, it is to be presumed 
that the possession of land proved to have extended fram 1820 to 1876 
continued till the prohibitory order of 1880, and so, if she period does 
not fall short of 60 years. Moreover, the finding is not that the posses- 
sion commenced in 1820, but merely that ib is proved ` ‘zo have existed 
from that time. Bu‘ is it necessary,on the part of the Gaimant to give 


positive evidence of possession for 60 years ? As has bæn pointed out . 


by the respondent’s Counsel, the period of 60 years prescribed by Art. 
149 of the Indian Limitation Act applies only to stits | ‘ by or on 
behalf of the Secretary of State for India, ” whereas the contention in 
the present case that the burden of proof is on the respondent i is- rested 
on the very circumstance that the latter and not the Secretary of 
State is the pldintiff in the suit. If so, it is not a-suit “by or on 


behalf of the Secretary of State ” and therefore tae period of 60. 


years prescribed by the Indian Limitation Act ag inapplicable. 
On the other hand, if the suit where to be held to be ‘one by or on 
behalf of the Secretary of State and the burden of prof held to be 
on him, as plunieff, it must undoubtedly fail: as both the Lower 
Courts have found that the escheat alleged has ie been proved— 
Exh. A being clearly worthless as evidence of the ‘alleged escheat. 


l 


The presumption of ownership from the fact of |-possession can- 
not be held to prevail where, as in the persent case, the possession 
of the appellant is found to have commenced only in 1880, when 
was issued, the order prohibiting the respondent ‘tom interfering 
with the plaint property. The finding that the ‘raspondent was 
in possession even till 1876 (which is within 12 years prior to the 
commencement of this litigation) is sufficient to Shift’ on to the 
appellant the burden of proving title. Moreover ‘in the District 
of Malabar and in the tracts administered as art thereof, the 
presumption isnot that forest lands or the property of iho Grown: 
Secretary of State v. Vira Rayan. 1 


It is true that, as contended by appellant, no E docu- 
mentary or oral, has been produced by respondent c= the exercise of 


[462] acts of ownership by him or his family over’ ‘tha: 4 hills noted in 


the margin. *. Considering that the appellant denied tae respondent's 
claim as a whole. I do not think that the mere fact ofhis not having 


ee 


1:- (1886) I. L. R.9M.176at179. ` * Vanancheri. Bllarad'Afutead. Cheekkti, . 
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taken objection to each item separately can be held to be tacit, admis- 
sion that all the property included within the boundaries, specified in 
the claim put in by the respondent constituted one single estate. On 
the other hand, itis quite intelligible that the respondent failed to 
adduce evidence in support of his claim to these particular lands under 
the impression that the whole of the property in question was to be 
considered as a single estate, and that it was sufficient if he adduced 
evidenc e of his possession‘of a different portion of such entire estate. 
He should, I think, be afforded his an opportunity of proving that these 
lands were also in possession till 1880, or that theyare so situated as 
to justify the finding that they also belong to him. For 
this purpose, a plan is required showing all the lands includ- 
ed within the boundaries given in the claim petition (which 
is treated as the plaint in this case) in which map should be 
shown nominatim each and all of the lands thesubject of this claim, 
and also (with reference to para, 6 of the memorandum of second 
appeal) any hill or land within these boundaries not claimed by 
the respondent. Further evidence may be adduced on either side 
before the District Judge, who will be required to consider the same 
together with the plan above referred to and submit his finding 
as to possession by respondent of' the four hills, Vanancheri, Ellarad, 
Mutrad and Chekkeri in question, within two months after the 


. receipt of this order when seven days after posting of the finding 


in this Court will be allowed for filing objections. 


Muthusami Aiyar J :—This is one of those second appeals which 
relate to a considerable tract of forest land in Malabar. The contest 
in this case is as to the claimant’s title to the property in dispute. 
Both the Lower Courts concur in finding that the claim of escheat 
set up for the Crown has not been proved. They also agree in 
thinking that the claimant has. proved adverse possession from 1820, 
to 1876. Differing however from the Forest. Settlement officer, 
the District Judge finds further that the claimant has made out 
title as against the Crown by proving more than 60 years’ posses- 
sion. The question for consideration in the second appeal is whether 


_ the decision of the Lower Appellate Court is correct. 


[168] The first question argued before us is as to the burden of - 
proof. I see no reason to doubt that it lay on the claimant in this | 
„case to prove his title in the first instance. The tract of land in dispute 
was constituted by the Government into a reserved forest under 

\ 


\ 
\ 
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Madras Act V of 1882, and a notification was publizhed to that effect 
in 1886. Land at the disposal of Government for that-purpose i is defined 
in the act to include all unoccupied land. The claimact himself admit- 
“ted that since the Malayalam year 1055 (1880) h= ceased to be in 
possession owing to the objections taken by officers of Government 
to his meddling with it. Whether the Government “as since actually 
in possession through its officers or only excluded the claimant from 
possession in 1880, the land was unoccupied for six year's at the date 
of the proclamation within the meaning of the Aci. so as to cast the 
onus of showing title in the first instance on the clamant. 


The next question urged upon us is that the finding on the 
question of title is one which we ought to accept -with reference to 
provisions of $S. 584 of the Code of Civil Procedzre. The finding 
by the Court of First Instance is that from the Malavalam year 995 
(1820) to 1876, the claimant has exercised a continuous ‘series of 
acts of ownership in regard to some one or other of these hills. 
Referring to documents IX to XLI and the recital in document IX of 
a prior lease of 1813, the Lower Appellate Court observed that it was 
impossible to escape from the conclusion that the cla mant’s family had 
more than 60 years’ uninterrupted possession of the -hills which they 
claim. The first objection taken to this finding is that Ex. IX, dated 
1820, which is the earliest document in evidence is n=ither proved nor 
legally admissible. It purports tobe the counterpart CEa lease more than 
60 years old and comes from proper custody, and botk the Lower Courts 
have considered it to be genuine. Moreover, no obj=ction was taken, 
to its reception in evidence in either of the courts below, and there is 
other evidence in proof of acts of subsequent -anjoyment. This 
objection must be overruled. E 

The second objection to the finding is shat ike recital of a prior 


lease of 1813 in Exh. IX is no evidence of such lé=se. A reference 


to the document shows that it is doubtful if the plots men- 
tioned in it as the subject of a prior lease or not different from 
those demised by the document, and there is nothing on the record 
[164] to show that they are included-in the property now in litigation. 
Again, such recitals are only evidénce of reputation in the case of 
public or general rights, and the objection taker in appeal must 
prevail. There are, however, four presumptions waich arise in favor 
of the claimant from the proved possession of hie family from 1820 
to 1876 and which materially - support the finding of the judge. In 


the first place, the prior possession of the claimant's family raises 
‘ 21 . 


the ds 
Hoarebady 
of State for 
India. 


ala ye re Derr. . 
Bavotti Haji. 


162 THE MADRAS LAW JOURNAL REPORTS. ° VOL, It. 


The a presumption of title in its favor. It is true that the Forest Settle- 
Bens for ment officer refers to evidence showing that the Government inter- 
ae aes rupted the claimant’s possession in 1877 and was in possession from 
Bavotti Haji. 1880 and that the judge does not apparently dissent from that view. 
ce 7s It is clear, however, that the possession of the Government falls 

short of 12 years, and as both courts find that its claim of escheat 
is not proved, the presumption of ownership arising in favor of the 
Government from present possession is met. by the presumption of 
ownership arising in favor of the claimant from prior possession, 
In Doe vy. Cooke,! the plaintiff showed a presumptive title arising 
out of tewenty-three years’ possession, and the defendant set 
up a later possession of 10 years. It was held in the absence 
of proof of title on either side that there was presumption against 
presumption which threw on the defendant the burden of establishing, 
if he can, a title of a higher description. 


+ 


Another presumption in favor of the claimant’s title arises from 
the fact that though Exh. IX shows that his family was in possession 
in 1820, yet it does not show that it commenced ; in that year only. In 
a case like this in which he claimed that his family had the jenm title 
for 600-or 700 years or from time immemorial, there will arise a pre- 
sumption that the possession of the family extendud to a much earlier 
period than. 1820 unless there is some circumstance in the evidence 
to indicate that the possession originated at a particular point of time. 
Though Act V of 1882 throws the onus of proof on the claimant in the 
first instance, yet it does not disable him from proving his title against 
the Crown i in the same way in which he is entitled to prove it ina suit 
between party and party nor take away from him the benefit of 
presumptions arising in favor of his title from possession. In the 
Singampatti case,2 * possession was proved only until 1818 and for less 
[165] than60 years, and yet it was held by this court that there was 

- sufficient proof of title. Again, there isthe further fact that though the 
claimant’s possession was interfered with in 1877 and his right of: 
possession was disputed, yet he was not actually dispossessed until 
1880 when he was finally prohibited from meddling with the lands in 
dispute. This again favours the contention that until he was wholly 
dispossessed, his possession must be taken to have continued. Further, 
it was observedin The Singampatti case? there’ was no presumption in 








. * Confirmed by the Privy Council, See I. R.15 M. 101. 
1. (1881) 7 Bing. 346, g.c. 181 E. R. 184. 
2. (1886) I. L. R, 9 M, 286. 8. (1885) I. L.R 179, 
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Malabar that forest land belonged to the Crown. Foz these reasons, 
I do. not think thatthe second objection can be ‘suppozted. 


The third ground of objection is that the L:strict Judge has 
dealt with the several hills in dispute as if they formed together 
one estate and referred to no common characteristisinor peculiarity 
in support of his procedure. This objection wculd ba valid in 
regard to these hills as to which there is no reliable avidence of prior 
possession from which title can be presumed. On tha view that prior 


possession is prima facie evidence .of title unless it is met by proof of 


title on the part of Government, I am unable to uphoE: the contention 
that 60 years’ possession must be proved as r2gards =ach of the lands 


in dispute unless there was some common characterissic with reference 


to which possession of some hills may be treated ag the possession 
of all. } 


i - | 
The next objection-is that as regards the four hits mentioned in 
the fourth ground in the memorandum of second appeal, there is no 


~— 


evidence of prior possession. There is no docunsntary evidence” 
regarding any of them, and the judge has expressed mo opinion as to 


the weight due to the evidence of witnesses 4 and 5, Which is said to 


refer to Mutrad hill. I concur in the order propos=1 by my learned ` 


- 


colleague in regard to the four hills. 
i 


With reference to. the 6th ground of objection mentioned in the 


memorandum of second appeal, it is desirable to haveia plan showing | 


with precision the boundaries comprising the hills ir tegard to which 
the claim is recognized. 7 i. 


i 
i ' 


For these reasons, I concur in the order proposed by my learned 
colleague. ss = 


[166] [On the finding being returned. ] . ! 


\ 


The Court delivered the folowing, | : , 


* JUDGMENT :—The finding of the judge ‘is that 
not proved that he was at any time in possession of any of the four 
hills now in question and that none.of these hills is gc connected with 
those found to be the claimant’s as to justify a finding that these hills 


”| Py 
“He claimant has 
| 


also belong to the claimant. 
These findings have been objected to, but on looking into the 
evidence we find they are correct. 
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The result is that we disallow plaintiff's claim to these hills, 2.e., 
Vanancheri, Ellarad, Mutrad, and Chekkeri and to this extent modify 
the decree of the Lower Appellate Court; while we uphold the decree 
in so far as it concerns the rest of the property claimed in this suit. 

Each party will bear his own costs of this appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :——Mr. Justice Wilkinson and Mr. Justice Subramania 


fl. L. R. 15 M. 889.] 
Iyyanki Venkata Subbarayudu ... Appellant (1st Defendant).* 


Uv. 
Koppula Kotaya Naidu and others ens. (Pifs. & Eo i 

Purchase by pleader—Onus probandi—Alienation of trusi —Compromise—S wit 
to set side sale—Fraud—Civil Procedure Code, Ss. 444, 331. 


Held that a pleader who istustructed to obtain the permission of the court 
and bid on behalf of the execution-creditor at a sale-:in execution of a decree is not 
under an actual incapacity to purchase on his own account, but the onus lies 
heavily on him to prove the transaction free from all suspicion on account of the 
fiduciary and confidential situation in which he stands in the matter. 

Per cur : he should give his client information of his intention to bid on hisown 
account and obtain the court’s permission. Greenlaw v. King, 3 Beay. 61 approved | 
and followed. 

A charge of fraud against a purchaser’ is not one that a judgment-debtor is 
bound to make before confirmation of the sale under S. 311, Civil .Procedure Code, 


when the purchaser is not a party to the suit, nor the representative of a party. 


A razinamah by which a trustee of a temple relinquishes his trusteeship is not 
valid, as a trust cannot be the subject of transfer. Rajah Vurnah Valia v. Ravi 
Furmah Kunkt Kutty, I. L.R.1 M. 285 followedt But Cf. Nilakandan vy. 
Padmanabdha, 1 


[R. 28 A. 478; D. 28 M. L.J. 134512 M. L. T. 269. ] 

[167] Appeal against the decree of the District Court of Kistna 
in Original Suit No. 23 of 1890. i 

The facts aro fully set out in the following judgment of the 
High Court :— i 

R. B. Mitchell and P. V. Ramasami Raju for appellant. 

C. R. Pattabhirama Aiyar for respondents. 

The Court delivered the following 


* AS. No. 100 of 1891. 12th February 1893. 
1. - (1890) -I. `L. R. 14M. 158 at p. 158. 
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JUDGMENT :—This is an appeal from the ` decree of the 
District Judge of Kistha in Original Suit No. 2E of 1890. The 
appellant is the Ist defendant, a first grade pleacer, who became 
the purchaser in court suction of the Village of Devarapalli. The 
plaintiff as trustee of the temple of SriranganayaEaswami sues to 
set asido the sale alleging fraud on the part of the lst defendant, 
The District Judge found that 1st defendant’s purekiise was tainted 
with fraud, and set aside the sale. 


The first question is whether the Ist plaintiff is the Dharma- 
karta of the temple, and as such entitled to maintain the suit. The 
village of Dəvarapalli originally formed part of the Zamindari of 
Vallur, but in July 1847 it was assigned by the then Zamindar in 
favor of lst plaintiff’s grandfather Koppula Seetasa Naidu, as an 
` endowment of the temple of Sriranganayakaswami, which had been 
erected by Seetaya Naidu. The village was sub-divided from the 
Zamindari, and a peishcush of Rs. 541 fixed for it by the Collector, 
and the village was handed over to Seetaya Naidu on his agreeing 
to pay the peishcush. He was succeeded by his sen Pattabhirama- 
swami Naidu on whose death the village was registered in the name 
of his widow Subbamma, and his nephew Koppula’ Kotaya, the Ist 
plaintiff, In 1881 the Zamindar of Vallur instituted a suit (Origi- 
nal Suit No. 52 of 1881) against Subbamma and: ‘Koppula Kotaya 
fo. establish his right as Dharmakarta. In June 1881 there was. a 
razinamah decree in favour of the Zamindar, the, defendants . relin- 


quishing their rights to the Dharmakartaship of tke temple and to | 


the village of Devarapalli. It was argued. in the Lower Court that 
the transfer was invalid, but the District Judge, | ‘without actually 
deciding that the transfer was invalid, found on fhe evidence that 
the transfer was'a mere paper transaction nomizally executed to 
salve the pride of the Zamindar, that the actual. management of 
the temple and its endowment, the village of Davarapalli, never 
[168] passed out of the hands of the Koppula family and he therefore 


held that the objection taken to plaintiff's righ: to maintain the 


suit could not be supported. KA 


E 


[After setting out some of the facts i in suppo=: r that finding 
the judgment proceeds:— | E i 


The plaintiffs, being members of the Ea in which the 
tursteeship of.the temple is hereditary, and in virtu=of their position 
as trustees, the Ist plaintiff was incompetent to delegate his offic 
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or his duties, and the transfer of 1881 was therefore invalid. The 
Privy Council have held in Rajah Vurmah Valia v. Ravi Vurmah 
Kunhi Kutty, 1 that a person holding a religious trust is incapable 
of transferring it, and the ruling has been followed in many cases of 
this nature. The transfer being invalid, the Zamindar acquired no title 
by the razinamah decree of 1881, and the plaintiffs are entitled to treat 
it as a nullity and to sue as Dharmakartas. 


It is then argued that the fraud with which plaintiffs charge 1st 


~ defendant ought to-have been set forth in the petition which ist 


plaintiff put in under S. 311 of the Civil Procedure Code, that having 


"had his opportunity of setting aside the sale on the ground of fraud, 


and failed to take advantage of it, the court is now precluded from 
dealing with it. In support of this argument reliance is placed 
on the case of Siva Pershad Maity v. Nundo Lall Kar Mahapatra,?. 
That case however is not in point, for there the question was whether 
a suit will lie on the ground of fraud, notwithstanding the provisions 
of S. 244, That section has no application to the present case, as the 
1st defendant was neither a party nor the representative of a party to ` 
the suit. The legal objection to the charge of fraud cannot therefore 
be sustained. l 

The .nezt question is whether the fraud of the 1st defendant has 
been made out, and whether under the circumstances of the case, the 
sale should be set aside. .We concede that fraud and dishonesty are : 
not to be assumed upon conjecture, however probable the conjecture 


may appear, but that fraud must be affirmatively made out. The 


facts areas follows :— - 


In Original Suit No. 972 of 1884 the present 2nd defendant 
obtained a decree against the Zamindar of Vallur (3rd defendant). 
[169] the 1st plaintiff, the father of the 2nd plaintiff, and 4 other 


- members of the Koppula family, on a mortgage executed by 1st’ plain- 


tiff as Dharmakarta. The decree rendered the property liable. The 
village was attached and advertised for sale for llth March 1989. 
The 1st defendant, who for the last 20 years has appeared as pleader 
for the family of 2nd defendant, represented her in the suit, appeal 
and execution proceedings. He applied for and obtained (on 11th - 
March 1889) leave to bid for and purchase the mortgaged property 
on behalf of the judgment-creditor. On the day of sale the 3rd 
defendant’s pleader applied for an adjournment for one week in 


1. (1876) I.L. R 1M. 285. 2. (1890) I. L. R. 18 Ġ. 189. 
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order that he might discharge the decree debt. Without giving ETA 
notice to the other side, the Munsif ordered the sale to be stayed Kotaya. 

for eight days, and granted 3rd defendant a certificate under 

9S. 305. Later onin the day the lst defendant applied for a recon- 
sideration of the ev parte order, but consented to an ‘adjournment 
for seven days. His petition was rejected. Nothing further 
was done until June when a fresh proclamation of sale was issued 
and the 29th. July fixed for sale. That the 2nd defendant was 
not kept informed of what was going on is apparent from two 
letters which Ist defendant received on his return from . Madras 
about the 27th July. One was from 2nd defendant’s son-in-law 
asking the date of sale, and whether 3rd defendant had paid the 
money and urging the Vakil to see that some one bid on behalf of the 
2nd defendant, so that she might receive the full amount of her 
decree. The other was from 2nd defendant herself (dated 25th July) 
enquiring whether the sale had taken place, stating that the money 
was urgently needed, and telling him to obtain permission to bid 
for her. On the day of sale 3rd defendant’s pleader applied for an 
adjournment onthe ground that terms of compromise were under 
consideration, and that the people in the town did not know of the 
auction. It is evident and, considering the denial of the Ist 
defendant as to the receipt of a letter on this day from 2nd defendant, 
significant, that 1st defendant also applied for an adjournment, for the 
order of the court runs thus, * At the request of both parties the sale 
is ordered to continue for fivedays.’’ On the 3rd August 3rd defendant's 
pleader again applied for an adjournment of the sale. His application 
was opposed by Ist defendant and the sale proceeded. First defendant 
bid Rs. 1,250 on behalf of the judgment-creditor. The bidding 
[170] was then taken up by Sama Sastrulu who had been secretly in- 
structed by 1st defendant to bid for him and he bid 1275 Rs. There 
were only 2 other bidders, neither of- whom has been called as a 
witnees and the village was at 7 P. M. knocked down to Sama 
Sastrulu for Rs. 5,010. On the 31st August the 3rd defendant's 
pleader and on the 4th September the Ist plaintiff’s pleader put in 
petitions objecting to the sale on various grounds. On the 3ist 
October Ist defendant as Vakil for Sama Sastrulu put in a petition 










maintaining the validity of the sale. Witnesses appear to have 
been examined; for on the 4th November 2nd defendant’s son-in- 
law gave evidence, and stated that he had instructed lst defendan 
to agree to the sale being set aside as the defendants offered t 
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‘Shinai decree-amount. On the 10th November the 1st defendant entered 


5 Ka 












into correspondence with the 3rd defendant, who expressed great 
pleasure at receiving a letter from 1st defendant, and invited him 
to'come fo Bezwada on the 17th and see him. First defendant 
went and returned with a letter from the Zamindar to his. Vakil 
directing him to withdraw the objection petition. This was done 
and on the 22nd November orders were passed confirming the sale. 
The same day Sama Sastrulu put in a petition stating that he had 
purchased on behalf of 1st defendant and asking that sale certificate 
se issue’in lst’ defendant's name. 


‘The fraud charged against the 1st defendant consists (1) in his 
failing to act according to the instructions of his client on the 3rd 
August and in his pressing on with the sale in ordar to purchase the 
village himself, .(2) in his preventing bidders from being present at the 
sale by falsely representing to them that the sale had been adjourned, 
and (3) in his stifling enquiry by causing the 3rd defendant to 
withdraw his petition for cancellation of the sale. 


(After finding the lst and 8rd charges proved the judginent 
proceeds :—) 


On ‘behalf of the appellant it is argued that the decision in 
Alagwisami v. Ramanathan,) covers this case, that appellant pur- 
chased qua Vakil and then he did not occupy any fiduciary position 
with reference to his client, his duty being only to see that the village 
did not sell for less than the amount of her decree’ and that having 
secured that he was at liberty to ae on his own behalf, 


[171] All that the court held in the case of Alagirisami v. Rama- 
nathani was that a Vakil was not an officer of court within the 
meaning of S. 292 of the Code of Civil Procedure, and that purchase 
of property in court auction by a Vakil of the plaintiff was not illegal 
as being prohibited by S. 299. 


In England the law treats the mortgagee (as to any benefit 


acquired by him at the expense of the mortgagor, and by taking 


advantage of his position as mortgagee) as one ina position ana- 
logous to that of a person standing in a fiduciary relation. Conse- 
quently, the solicitor or agent of the mor tgagee is under the same 
restrictions as the principal, so far as any acts done by them on 


. = 


-1 (1886) I, L. R10 M. 111. 
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behalf’ of the principal are concerned. Hence the rule that pur-’ 
chase at a court sale by a mortgagee directly or through his agents 

without the leave of the court is liable to be set aside by the mort- | 
gagor. The Law is the same in India (Act II of 1882, S. 90 and . 


S. 294, Civil Procedure Code). But the English law goes further 
and makes a purchase by the solicitor or agent of the mortgagee 
for the benefit of the solicitor or agent himself voidable, Martinson 


y. Clowes, l? and Guest vy. Smithe. 2 The general rule of equity is that . 


aman cannot place himself in a situation in which his interest conflicts 
with his duty. The cases show that that principle is-acted upon 
whenever a preson occupying the position of solicitor tc a mortgagee 


acquires a benefit, however honest the transaction may be in itself, on, - 
the ground that it is often very difficult, if not impossible, to . find: 


out how the advantage was gained, see Greenlaw v. King, 3. 


There being no legislative enactment bearing on ‘the present -` 


question and no decided cases having been pointed out, we think 
that we must decide according to the rules of equity and good 
conscience. The lst defendant had as the agent of the mortgagee 
or judgment-creditor obtained leave from the court to purchase on 
behalf of his client. We are unable to agree with Mr. Mitchell 
that he was only authorized and required to raise the bids so as to 


secure the amount of the decree. We think that he was bound, if 


possible, to purchase the village on behalf of his client. That being 
so he deliberately placed himself in a position in which his interest 
was in direct conflict with his duty. It was his interest to get the 
village knocked down to himself at as lowa price as possible and 
his conduct showed an utter disregard of his client’s interests and 
[172] of the duty which he as the Vakil for the mortgagee binding for 
her at the sale’ owed to the mortgagor. In the case above referred 
to, Alagirisami v. Ramanathan* the Vakil purchased in his own name 
and was not instructed to purchase for his client, and in these respects 
the present case is clearly distinguishable. In the case of Greenlaw 
v. King the Master of the Rolls, said, “The question is not whether 
there was fraud or no fraud, but whether the-court will permit 
a person standing in the fiduciary and confidential situation in which 
B was, to make himself an interested party in the very transaction 
‘which he as trustee was bound most vigilantly to superintend.” 
The words appear to us to apply most aptly to this case. We 


— 





1. (1882) 21 Ch. D. 857. 2. (1870) 5 L. R. Ch. 551. 
3. (1840) 2 Beav. 49; s.c. 19 E. R. 19. 4. (1886) I. L. R. 10 M. 121, 
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do ‘not say that the pleader was under an actual incapacity to 


‘purchase but we think that the rule which the court should impose 


upon persons in his position is that the onus lies heavily on them 
to prove the transaction free from-all suspicion and we do not think 
that the 1st defendant has done that. He should have given his 
client information that he intended to bid, and have obtained the 
permission of the court a of acting, as he did, in an under- 
hand manner. 

For all these reasons we think that the sale must be set aside. 
We do not understand the finding of the judge. on the 5th issue. 
There ig no evidence to show that the income of the village has 
been improved, recently by the extension of irrigation, and that an 
income of Rs. 1,500—2,000 may now be expected. It lay upon 1st 
defendant to prove that the sum of Rs. 5,010 was a fair price and 
we do not think he has shown that. The appellant is clearly liable 
for mesne profits and we shall not interfere with the order of the 
Lower Court. i 

The sale amount must be refunded by the 2nd and 3rd defendants 
who are 8rd or 4th respondents. The. 3rd defendant only will pay | 
interest at 6’per cent. on the money drawn by him from the date of 
receipt to date of repayment. With this modification we confirm the 
decree of the District Judge and dismiss the appeal with costs. 


[173] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and Mr. 


Justice Handley. 
Naramelli Rama Kurup es ... Appellant (Plaintig)* 
Y, 


Valiarampath Parkum Shekkedath et Respondents (8rd, Ist & 
hangott Sridevi Amma and others. 2nd (Defendants.) 
[I.L.R.16M, 290]. 
"Civil Procedure Code, 8. 311—Fraud—Declaratory decree 


Where 2° judgment-debtor purchases property at a court-sale benami in the 
name of another, a suit by a third person fora declaration that the judgment- 
debtor was the real purchaser and that the nominal purchaser has no title is 
precluded by S. 817 of the Civil Procedure Code: although the purchase was made 
benami in order to defraud the judgment- -debtor’s creditors, Courts are bound to 


_ carry ¢ out the provisions of 8. 817 irrespective of any fraud on the benamidar’s 


part in setting up his own iad Kanizak Sukina v. Monohur Das, 1 dissented 








*S, A. No. 479. of 1891. 29th April 1892, 
1. (1885) I. L. R, 12 cal, 205. 
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A kanom-tenant having denied the title of the plaintiff landlord, and alleged 
that he was holding under another, the latter was made a party at the instance of 
the plaintiff. The suit being decided in plaintiff's favour and the decision being 
confirmed in separate appeals preferred by the rival landlord and the tenant, the 
plaintiff preferred a second appeal against the decision in the rival landJord’s appeal 
only, but made the tenant also a party to it. 

Held that the tenant’s name mustbe struck off and the second appeal dismissed 
as against him, as he was nota party to the appeal in the lower Court, against 
which the second appeal was presented. 

Quaere : whether, in the circumstances, the plaintiff could claim a mere decla- 
ration of his title as against the rival landlord. 

(Fol. 21 A. 288 Diss. 21 C. 519 R. 17 M. 282; 20 M. 347; 20 M. 362; 9 M. 
L. J. 298]. l 


Second Appeal against the decree of the District Court of North 


Malabar in Appeal Suit No. 89 of 1890, reversing the decree of the 
District Munsif of Pynad in Original Suit No. 61 of 1889. 


The facts of this case are sufficiently set out in the following judg- 
ment of the High Court. 

V. Bhashyam Aiyangar and K. P. Sankara Menon for appellant. 

C. Sankaran Nair for lst respondent. 


The Court delivered the following 

JUDGMENT :—If/ is the case for all parties that the land sued 
for originally was thé jenm of Thekkedath Nair. Plaintiff's case is 
that it was demised to 1s defendant’s tarward in 1088 (1862-63) on a 
kanom of Rs. 65, that the jenm right was sold in 1883 in execution of 
a decree pind the Thekkedath Nair and purchased by Raman 
Nambiyar, from; whom it was purchased by [174] plaintiff. Hence 
plaintiff sues to’ redeem the kanom and recover the land from Ist 
defendant and his tenant 2nd defendant. 


First defendant denies that he holds under the kanom sued on, 
and alleges that prior to the purchase by Raman Nambiyar the jenm 
right of the Thekkedath Nair had been sold in execution of a certain 
decree against the jenmi and purchased by Sridevi Amma a female 
member ef the tarward of the Thekkedath Nair, reserving a kanom 
right of Rs. 325 in favor of 1st defendant, which was subsequently 
renewed for Rs. 525. Sridevi Amma was made 3rd defendant and 







supported lst defendant. 
The Munsif found that the purchase by 3rd defendant was made 
jn 3rd defendant’s name with funds supplied by her tarward in order to 


Rama rue 


Sridevi. 
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i Rama Kurip - defraud the creditors of the tarward. Plaintiff agreed to redeem the 
ata _kanom of Rs. 325 set up by Ist defendant, and the Munsif accordingly 
” decreed for surrender of the plaint lands by defendants to plaintiff, on 
his paying Ist defendant the kanom amount Rs. 325, and that 1st and 
8rd defendants should pay plaintiff’s costs. 3rd defendant appeal- 
ed to the District Court in appeal No. 89 of 1890 and Ist defendant in 

Appeal No. 117 of 1890, 2nd defendant did not appeal. . 


The District Judge in Appeal No. 89 of 1890 concurred ‘in the 
‘finding of the Munsif as to the nature of the purchase by 3rd defendant, 
but held that the suit was barred by S. 317 of the Civil-Procedure Code 
and accordingly passed ‘a decree in that appeal reversing the decree of 
a of the Munsif and dismissing the suit, but without costs. In appeal 
No. 117 of 1890 the District Judge for the same reasons as in Appeal 
‘No. 89 of 1890 reversed the original decree and dismissed the suit 
without costs: Both appellate decrees were passed on the same day. 


In Second Appeal No. 479 of 1891, plaintiff appeals against 
the dectee in Appeal: No. 89 of 1890 making all threo defendants 
‘respondents. lst and 2nd defendants’ names must be struck off — 
the record as respondents, as they were no parties to the appeal, out of 
which this second appeal arises. Plaintiff has not appealed against | 
the decree in Appeal No. 117 of 1890. The suit therefore stands 
dismissed without appeal against lst defendanf\.and plaintiff cannot 
obtain the only relief ‘he sought, viz., a decree \for redemption on: 

7 payment of the kanom amount to lst deferdant. This seems 
[175] sufficient to dispose of this second appeal ; for even if we were 
of opinion that the District. J udge was wrong in is ‘view of the effect : 
of S. 317 of the Civil Procedure Cods we could not give plaintiff the . 

i decree he asked for. But it is urged that, 3rd defendant having been: 
i made a party at the instance of plaintiff, and plaintiff having asserted as 
against her that her purchase was made benami for the tarwad she 
theretore could not defeat plaintiff’s title. Plaintiff was at least entitled 
as against her to a declaration to that effect. We doubt ‘whether stich 
a declaration could be made in this suit; but assuming for the sake 
of argument that it could, we think that S. 317 would clearly be a bar 
to plaintiff's obtaining it. Treated as a suit against 3rd defendant for ` 
a declaration that her purchase was made benami for her tar wad, the 
case comes exactly within the very words of the section. Itis a suit 
“against the certified purchaser on the ground that the purchase was 
“made on behalf of another person” and the section says that such a 


at 
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suit shall not be maintained. We cannot agree with the decision in 
Kanizak Sukina vy. Monohur Das, 1 which seems to us to contravene 
the cleat meaning of the section. It is not in our opinion a sufficient 
veason for carrying out the express terms of the section, that to do so 
would be to allow a fraud to be perpetrated. The person in whose 
name a purchase has been made for the benefit of, and with the money 
of, another, of course commits a fraud in claiming the property as his 
own. Nevertheless the law says that a suit shall not be maintained 
against him on the ground that the purchase was benami and thus 
provides that his fraud shall prevail. The object of the section, we 
consider, was to put a stop to benami purchases al execution sales, and 
this object can only be carried out by enforcing it in all cases without 
regard to consequences. In any view, therefore, we think the second 
appeal must fail and we dismiss it with costs. 


There is nothing in the memo of objections and we dismiss it 
with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice Wilkinson. 


Kanagappa Thevan SA ... Appellant (Plaintif).” 


v. 
Sokkalinga Thevan and others... ...Respdts. (Deftds. 1 to 4), 


[176] Civil Procedure Code, S. 559— Adding parties in appeal—Lstoppel. 


Where the 1st defendant preferred an appeal against a decree in favour of the 
plaintiff, making him the sole respondent, held that it was competent to the 
appellate court under S. 559, Civil Procedure Code, to make defendants 2 to 4 


also respondents, after the expiry of the appeal time, as they were strongly 
interested in the result of the appeal. i 


Where the purchase-money of property sold by the plaintif was payable in 
discharge of a’ prior mortgage-debt upon the property, and the plaintiff had induced 
the purchaser to execute a fresh bond to the original mortgagee upon which a 
decree was obtained, held that the plamtiff was estopped from setting up his own 
fraud in respect of the fresh bond and ‘disputing the validity of the decree 
obtained „thereon. 


Second Appeal against the decree of the Subordinate Judge’s 
Court of Kumbakonam in Appeal Suit No. 499 of 1889 reversing the 
decree of the District Munsif of Tirutaraipoondiin Original Suit No. 
34 of 1889. 


= 5. A. No. 1090 of 1890. 28rd February 1892. 
1. (1885) I. Ù. R. 12 C. 204. 
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The plaintiff had executed a hypothecation bond in 1877 in the 
name of Ramasami Dikshitar as the partner of a firm consisting of the 
Dikshitar' and one Venkataswami Pillai. In 1881 he sold the 
hypothecated properties to defendants 2—4, on the agreement that a 
portion of the purchase-money was to be paid by them to the 
mortgagees. “Venkataswami alone obtained a mortgage bond Exh. A. 
from the 4th defendant in 1882 in lieu of the mortgage-debt which the 
plaintiff owed to the firm, and which defendants 2—4 undertook to pay.: 
The plaintiff who got this mortgage executed in favour of Venkataswami 
got from him a receipt Exh B. that the plaintiff's bond was 
‘discharged. Venkatasami assigned the 4th defendant’s mortgage in 
favour of the 1st defendant. 


Ramaswami Dikshitar sued in Original Suit No. 295 of 1885 
the plaintiff and defendants 2—-4 on the bond of 1877 and obtained a 
decree, the plaintiff allowing it to proceed ex parte. Neither Venkata- 
swami nor the ist defendant was sought to be made a party to this 
suit. The Ist defendant then sued in Original Suit No. 856 of 1886 
upon the 1st defendant’s bond Exh. A assigned to him by Venkata- 
swami and obtained a decree. The plaintiff now brought this suit to 


have the decree in Original Suit No. 56 of 1886 set aside, and to recover 


from the defendants 2—4 the amount of the unpaid purchase-money 
of his lands with interest. The District Munsif gave a decree for the 
plaintiff against the properties. 

[177] The 1st defendant alone appealed to the Subordinate Court 
making the plaintiff alone'a party respondent. The Subordinate Judge, 
under §.-559 Civil Procedure Code, added defendants 2—4 as respond- 
ents and reversing the Munsif's decree dismissed the suit with costs. 
The plaintiff preferred this second appeal to the High Court. 


C. R. Pattabhiramier for appellant. 
V. Bhashyam Aiyangar for respondents. 
` The Court delivered the following 


JUDGMENTS :— Wilkinson, J :—Two questions have been raised 
for determination in this appeal. The first question is whether the 
Subordinate Judge rightly exercised the discretion vested in him by 
S. 559 of the Civil Procedure Code, by adding the defendants 2-4 and 


. making them respondents in the appeal presented by the 1st defendant. 
‘The other question is whether the Subordinate Judge was right in 


holding that plaintiff must look to Venkataswami alone for relief, 
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With reference to the first question I think that defendants 2-4 were 
rightly added as respondents, for there can be no doubt that defendants 
9-4 were interested in the result of the appeal presented by the Ist 
defendant, and that they were likely to be affected by the result of the 
suit. The suit was instituted to obtain a declaration that the transfer 
of a certain mortgage executed by the 4th defendant to one 
Venkataswamy Pillai and the decree obtained thereon by 1st defendant 
against defendants 2-4 in Original Suit No. 56 of 1886 were not bind- 
ing on the plaintiff, and to recover from defendants 2-4 and on the 
security of the property sold to them, the sum of Rs. 1,000. The 
District Munsif, though he found that the prayer to set aside the 
decree in Original Suit No. 56 of 1886 was just and proper, gave the 
plaintiff a decree of Rs. 671-2-0 against defendants 2-4, and directed 
that in default of payment within 6 months the property conveyed to 
‘them by plaintiff should be sold. This very property had been mort- 
gaged to Venkataswami Pillai, and Ist defendant his assignee had in 
Original Suit No. 56 of 1886 obtained a decree against defendants 2-4, 


for Rs. 671-2-0, the property mortgaged being rendered liable for his - 


claim. It is evident that defendants 2-4, although they had not appealed 
against the decree were deeply interested in the questions which had 
to be determined and that the decision would affect their interests 
very materially. The fact [178] that an appeal by them was time- 
barred does not affect the question because the discretionary power 
conferred on the appellate Court is not limited by any provision of the 
Limitation Act, Manickya Moyee v. Baroda Prosad Mookerjee 1. 


With reference tothe 2nd question also, I think that the decision 
of the Subordinate Judge was right and that after having been a party 
to Exh. A and having accepted from Venkataswami the discharge 
(Exh. B) of this debt to Ramaswami Dikshitar, plaintiff cannot now 
be allowed to repudiate these transactions and to recover from defendants 
9-4 the amount of the debt due to Ramaswami Dikshitar, which 
they originally undertook to pay. It may be that Ramaswami Dikshitar 
has in execution of the decree, he obtained in Original Suit No. 295 of 
1885, recovered from plaintiff the sum originally lent to him with 
interest, but plaintiff allowed that suit to be heard ex parte, instead of 
applying: to have Venkataswamy Pillay and 1st defendant added as 
parties and pleading discharge and non-liability. Plaintiff cannot rely 
on the allegation that Ex. A was got up fraudulently for he was a 
party to the fraud, if any, and accepted from Venkataswami Pillai, the 


}, (1982) I. L. R. 90. 355. 
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partner of Ramaswamy Dikshitar, a full discharge of the bond executed 

by him to Ramaswami Dikshitar. Venkataswami Pillai being his 

father-in-law, plaintiff must have been aware of the value of the~ 
discharge granted by Venkataswami Pillai, and no reason is assigned’ 
why he omitted to plead this discharge in defence in Original Suit No. - 
295. Iconcur with the Subordinate Judge in thinking that plaintiff - 
cannot recover against the present defendants and would dismiss the 


~ gecorid appeal with costs. 


Muthusami Atyar, J :—I agree. 


FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, Mr. Justice 
Mutusami Aiyar, Mr. Justice Parker, and Mr. Justice Wilkinson. i 


Reference under Stamp Act, S. 46. * 


[179] Stamp Act I. of 1879, S. 7—Power of attorney—Absence of common 
interest. 


Held that a power of attorney executed by a number of persons to do similar 
acts for them in relation to different subject matters, in none of which they have a 
common interest, should be stamped as so many separate‘instruments as there are 
executants. 


Case referred for the opinion of the High Court by: the Board 
of-Revenue under S. 46 of the Indian Stamp Act, 1879. 


- The facts of the case are stated by the Board of Revenue as 
follows :— l 


1 


_Highty-one persons in the Salem District have executed a 
joint power of attorney on a 5 Rs. stamp, empowering one agent: 
to act for them in connection with tenancy questions in the Rev- 
enue Courts in matters relating to distraint, &¢:, and generally in’ 
connection with revenue proceedings. These persons are entirely 
unconnected with one another. 


“The Board considers that the document consists of 81 gene- 
ral powers of attorney, authorizing the person named to act gene- 
rally, and that 81 separate documents ought to have been executed. 
[tis obvious that 81 individuals cannot have similar interests in a 





* Ref. Case No. of 1892, 9th August 1992, _ 
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number of suits in which all of them are not concerned; but, as 
the High Court has held in Ref. Case No. 21 of 1891 that 10 mira- 
sidars are entitled to execute a common power of attorney ona 
single 5 Rs. stamp in favor of a person in connection with certain 
mirasi rights, the Board thinks it necessary -to refer the present 
case to the High Court. The effect on the stamp revenue will be 
very serious, if it is ruled that a number of unconnected individuals 
can execute a common power of attorney in favor of a single 
person, and thereby authorize him to appear for them in sult, with 
each of which only one of them is connected. In the Referred 
case disposed of by the High Court, No. 21 of 1891, several persons 
having distinct interests appear to have concurred“ in one deed to 
the same: end;” but, in the present case, it can scarcely be con- 
tended that a number of revenue suitsin which the 81 executants 
of the deed are concerned with their respective landlords are 
to the same end. 


“The document is as follows:— 


On a 5 Rs. stamp, 


‘Powers of attorney, executed in favor of S. Komarasami 
Mudaliar by Thimmi Reddiar and eighty others. 


[180] ‘We have given you power of attorney to act in our stead 
in the matter of obtaining proper pattas under the law for the 
lands in our occupation from the Mittadars, &e., of Muthan Chetti , 
and also in the matter of any proceedings relative to distraint, ies 
that may be taken inthe interim for making revenue collections, 
as also to represent us and conduct all matters on our behalf in 
the Revenue Courts and before the Mittadars in connection with 
all other revenue proceedings. All business relating to revenue 
transacted by you will be accepted by us as if done by us 
personally. Thus runs the power of attorney executed with our 
consent.” 


The Ag. Goverment Pleader (S. Subramaniem) for the Board 


of Revenue. 


Subramaniem :—The question is whether the power of attorney 
ought to be stamped with one duty of Rs.5 ora number of Rs. 5. 
See S. 7 of ActI of 1879. This really consists of 81 instruments. 
It does not show any community of interest, -or any common interest 


in one subject matter ora number of subject matters. The nly 
23 
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object in writing if as one instrument was toevade stamp duty. 
The patta was not joint, nor the possession of the lands. There 
was nothing common. In Ref. Case No. 21 of 1891 the power of 
attorney related to unquestionably joint property. The lands were 
Samudayam in that case. Seea passage from Phillips on Evidence 
quoted by the Solicitor-General in arguing Goodson v, Forbes 1 
Allen vy. Morrison, 2 Davis v.. Williams, 3 Breeman v. Commissioners of 
Inland Revenite, 4 : 


The Court delivered the following 


JUDGMENT :~—Asthe persons are unconnected and have no. 
common -interest in joint: property, we are of opinion that separate 
powers of attorney must be executed. In Ref. Case No. 21 of 1891,1 
the subject matte: of the agency was one in which the executants 
had a joint interest. 


Tt follows that separate documents should be executed by each 
of the individuals referred to in para. 7 of the Reference, 


- FULL BENCH : 
(181] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins, Kt. Chief Justice, Mr. 
Justice Muthusami Aiyar, Mr. Justice Parker and Mr. Justice 
Wilkinson. 

Reference under Stamp Act, S. 46.1 

[I. L. R. 16 M. £59.] ; 

Stamp Act I of 1879, S. 51 (d) (6) —Refund of stamp duty. 

Where one of the parties to a document refuses to carry out its terms, anda 
document of a similar nature, to effectuate the same purpose, is executed by the 
executant of the former document to a third person, the stamp duty paid on the 
first abortive document should be refunded. 


_ Case referred for the opinion of the High Court by the Board 
of Revenue under 8. 46 of the Indian Stamp.Act, 1879. 


The case is stated thus by the Board of Revenue: 


“ A and others executed a mortgage deed (with possession) in 
favor of B in respect to certain lands owned by them in considera- 
tion of a loan for the liquidation of certain debts they were to receive 


RATE E A Ee EEE Se ee ee eee Fe ree E er 
“ + Ref. Case No. 22 of 1892. 9th August 1892. 


t The judgment of the full Bench in Ref. Case No. 21 of 1891 is as 
follows:—‘'We are ofopinion that the document isa powerof attorney and 
must be stamped with a five Rupees stamp.” 

1. (1815) 6 Taunton 171. 2. (1828) 8 B and Cr. 566. 
8. (181]) 18 Hast 241; s.c. 104 E.R. 868. 4, (1871) L; R. 6 Ex. 101. 
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from B. But as it turned out that A and his associates owed 
more money than B had agreed to advance, and the latter would 
not raise the amount of his loan, the instrument executed with him, 
which had not yet been registered, was replaced by a conditional 
sale of the same lands (which the vendors were to be allowed to 
redeem within a stated period) to C. The question at issue is 
whether A and his associates can, under S. 51 (d) (6) of the Stamp 
Act, obtain a refund of the stamp duty (Rs. 15) paid on the abor- 
tive mortgage deed first drawn up”. 


“A somewhat similar question came before this Board in 
1881, and in its Proceedings, dated 24th October 1881, No. 2476 
it was held that to establish the continuity of a transaction 
so as to bring it under the terms of Cl. (6), S.51 (d) of the 
Act, it must be between’ the same parties. The Board, however, 
as now constituted, doubts the correctness of this view. The omis- 
sion of the words “between the same parties,’ which occur in 
Cl. (7), from Cl. (6) -seems to shew that the intention of the legis- 
lature was that Cl. (6) should be construed in a sense sufficiently 
wide to admit of acase like the present in which, though one of 
[1824 the parties has been altered, and the new document is techni- 
cally of a somewhat different nature, the transaction evidenced by both 
instruments is practically the same, viz., the pledging by A and his 
associates of certain land against repayment ofa loan received. 


“CL. (6), S. 51 (d) of the Act, is apparently the only provision 
of the Actunder which refund could be made in this case. Cls. (3) 
and (4) do not apply, for all the parties seem to have executed the 
document, nor does Cl. (5) apply, for B’s refusal to advance money 
was merely in respect of the additional amount which was not origi- 
nally provided for owing to a mistake.” 


The Ag. Government Pleader (S. Subramaniem) for the Board 
of Revenue. 


Subramaniem:—The Board rely on S. 51, Sub-S. 6. The Board 
as constituted in 1881 thought no refund could be made. The Board 
now thinks that the transaction need not be between the same parties 


The Board now constituted is, I contend, right. I submit however, 


that Cl. (5) authorizes the refund, not Cl. (6). The mortgagor has 
refused, to act under the instrument. The construction placed on S. 51 
should be such as to enable a refund to be made. 
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Chief Justice:-—Why does not Sub-S. (6) apply ? 


= Subramaniem:—The transaction must be between the same 


_ parties. Here it is not so, There is a distinction between transaction 


and purpose. The purpose is the same here, namely to pay off debis, 
but the transaction is different.-The same purpose is sought. to be 
effected by a different transaction. 


The Court delivered the following 


JUDGMENT :—We are of opinion that the view of the Board 
of Revenue is correct and that refund may be given under S. 51 (d) (6) 
of the Stamp Act. . l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` Present:---Mr. Justice Muthusami Aiyar and Mr. Justice Best, 


Lingamalla Rajamannar and another. Applts. (Defts. 1 & 2).* 


Ve 
Saridey Subbalakshmi and another. Respts. (Piff. & Sup. Respt). 

[488] Hindu will in the Mofussil—Suit for legacy— Administraion— 
Asceriainment of asseis and ltabilities—Indemniby. 

A suit for payment of a legacy, where the executors have not consented to pay 
it, must be treated as being in the nature of an administration suit. An executor is 
not bound to pay a general legacy without taking an account ofthe assets and 
liabilities of the testator and ascertaining whether there is a residue for the pay- 
ment of the legacy. 

A suit for.a legacy cannot be sustained, unless the executors are in possession 


of assets sufficient to warrant its payment, or might with ordinary diligence have 
collected such assets. 


When necessary to protect fhe executors, the legatee should be directed to 
give an indemnity for the amount of the legacy, before recovering it from the 
executors. ; : 


Appeal against the decree of the Subordinate Judge's Court’ of 
Cocanada in Original Suit No. 15 of 1890. 


The facts are fully set out in the following order of PEREN N 
P-R. Sundara Aiyar for S. Subramaniem for appellants. 

C. Ramachandra Row Sahib for 1st PE A 

M. Venkatramiah Chetti for 2nd respondent. 





*A, 8 No. 45 of 1891. lith August 1892. 
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Sundara Avyar :—The decree of the lower court is unsustainable. 
The plaintiff was not entitled to sue the executors before they had time 
to collect any assets. They have been involved in litigation about the 
will till now, and notwithstanding all reasonable efforts on their parts, 
have been unable to collectany assets. Moreover the plaintiff should have 
brought a suit for administration. The executors did not consent to 
pay the legacy. A suit for the legacy alone is therefore not maintainable; 
see Indian Succession Act X of 1865, S. 292: Probate and Admi- 
nistration, S. 112. 


Muthusami Aiyar J :—The Indian Succession Act does not apply to 
this case. Does the Probate and Administration Act apply ? 


Sundara Aiyar :—No, neither of the Acts applies, but we have to 
apply the same principles as are embodied in these Acts. If an executor 
can be sued by the legatees without asking for administration, there 
may be no assets left for the payment of debts, while the first duty of 
an executor after defraying the funeral expenses is to discharge the 
debts. Both these Acts have only adopted the principles of the English 
Common Law, see Williams on Executors, Vol. IT, pp. 992. 998. 


[184] Muthusami Aiyar J :—Why did not the executors assent to 
the legacy here ? 


Sundara Atyar: —They could not do so, without ascertaining. the 
assets and liabilities of the testator. If they did, they would be per- 
sonally responsible. 


Best J :—See Okhoy Coomar Bonnerjee v. Koylash Chunder Ghosalt 
Why should not this suit be regarded as one for administration ? 


Sundara Aiyar :—It is not so framed. The necessary accounts of 
the assets and liabilities have not been taken. 


Muthusami Aiyar J—That may be done now. 


. Sundara Aiyar :—The suit however is premature, because the 
plaintiff had no right to sue before any assets could be collected. The 
executors told her none had been collected. We cannot say whether 
there will be any balance after the debts are: paid. See S. 285, Succes- 
sion Act; S. 105, Probate and Administration Act. 


If this suit is to be regarded as one for administration, and the 
necessary inquiries to be made, the plaintiff cannot have a decree with- 
out executing an indemnity bond. The whole will is disputed by the 


1. (1890) I. L. R. 17 0. 887. 
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3rd defendant, and his suit is still pending. Besides, it may turn out 
that the legacies cannot be paid-in full. Seo $S. 286, Succession Act ; 
S. 106, Probate and Administration Act ; Williams on Executors, Vol, 
II, p. 1350. l 


Ramachandra Row Sahib :—These questions were not raised in 
the lower court. 


- Best, J :—The necessary facts are set out in the written statement. 
Ramachandra Row Sahib :—But these objections were not raised, 
The sections quoted have no application to a will in the Mofussil. 


Muthusami Atyar, J :—How ave we to determine. the rights and 
duties of executors unless we apply similar principles ? 


Ramachandra Row Sahib :—It is too late to raise these objections 
now. If your lordships permit the appellants todo so, the case will 
have to go back to the lower court. 


The Court made the following - 

ORDER:—The Ist respondent was the concubine: of one 
Chinna Venkata Gopalam Garu, who died on the 14th September 
[185] 1888, leaving him surviving a minor son named Rajamannar. 
The deceased left a will and a codicil oh the 27th April 1887, and on 
the 25th July 1887, respectively. The will recites (paragraph 10) that 
lst respondent had been looking to the testator for protection and 
depending on him fora long time and that she had deposited with 
him monies to-the extent of Rs. 2,000. and ,directs that Rs. 3,000 he 
added to the Rs. 2,000, and that the total sum of Rs. 5,000 be paid to 
her. It then goes on to state that interest should continue to 
be paid to'her at the rate at which if is paid on Government bonds 
and that if it is not acceptable to her, the principal amount should be 
paid in cash. The appellants are executors of the will and guardians 
of the minor son. ‘The plaint stated that although 1st respondent had 
often demanded payment of the Rs. 5,000, subsequent to the testator’s 
death, appellants had put’ her off with promises and improperly 
withheld payment, and it prayed for a decree for payment of Rs. 5,000, 
and of Rs. 1342, 700 as compensation for loss of interest due on 
Rs 2,000 at 12 “per cent. per annum fromthe date of the will and 
Rs. 642, as compensation due at the same rate in respect of Rs. 3,000 
from the date of the testator’s death together with subsequent interest 
and costs. ee 

As regards the claim to Rs. 5,000, appellants contended that the 
property left by the testator had not yet come into their possession, 


x 


< 


\ 
\ 
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and that the suit was premature. As regards the claim to 
compensation for loss of interest, they resisted it on the ground that 
none was due, and that the rate mentioned in the plaint was excessive, 
Another ground of defence was that the testator’s brother had instituted 
a suit, which was pending, to recover a share of the property comprised 
in the will. This brother was allowed to intervene as supplemental 
drd defendant, but he did not appear at the first hearing and was 
therefore declared ex parte on the 25th October 1890. 


Two issues were then recorded for determination, viz :— 


(1) Whether any and what assets of the testator had come into 
the hands of the defendants (appellants). 


(2) Whether plaintiff (1st respondent) was entitled to any and 
what interest on the amount claimed. 


[186] The Subordinate Judge determined the first issue in the 
negative and held with reference to the second issue that the respondent 
was entitled to interest at the rate claimed only on the debt of Rs. 2,000. 
He passed a decree in the respondent’s favour for the payment of 
Rs. 5,000 and of interest at 9 per cent. per annum on Rs. 2,000 from the 
date of the testator’s death to the date of decree and at 6 percent. per 
annum on Rs. 5,000 from the date of decree to that of payment. On 
3rd November 1890, the 3rd defendant applied for the ex parte order 
being set aside, but as he did not appear on the 7th idem, the day 
before judgment, when his petition was taken up for disposal, it was 
dismissed. In the written statement he tendered, he denied the 
validity of the will and alleged that the testator was his undivided 
brother, and had nò testamentary power over their joing property. He 
also denied thealleged deposit of Rs. 2,000. From the decree of the 
Subordinate Judge, the 1st and 2nd defendants preferred this appeal. 
They did not however, make the 3rd defendant a party to it, but he 
applied for intervening as 2nd respondent, and his application was 
granted by Mr. Justice Parker. 


The principal question for determination in this appeal is whether 
the decree can be supported without turther enquiry upon the facts 
disclosed by the pleadings and the evidence. It is not alleged that the 
executors consented to puy the legacy, and the suit, therefore, can only 
be treated as being in the nature of an administration suit, so far as it 
relates to the legacy. During the examination of the 1st defendant as 
plaintiff's 1st witness, he stated that there was a sum of Rs. 32,000, 
which belonged to the estate, and in which he had no interest. There 
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was however no enquiry as to the liabilities of the testator, and from 
the mere possession of assets, the law-does not imply a promise 
ora duty to pay a general legacy. The Subordinate Judge ought 


. to have raised a distinct issue as to what were the assets and 


liabilities of the testator, and whether there was a residue, from 
which the legacy cldimed by Ist respondent might be paid by 
the executors, and recorded a finding upon it, after hearing the 
evidence, which either party had to adduce, and taking an account. 
Before disposing of this appeal the Subordinate Judge must be 
directed to do so. Again ina suit like the one before us, it is also 
[187] necessary to ascertain whether:any and what assets might have 
been realized with ordinary deligence, and what are the terms, if any, 
subject to which, payment of the amount claimed should be decreed to 
lst respondent. The Subordinate Judge should be asked to raise 
another issue to the effect indicated above and to’come to a finding 
upon it. 


As regards the compensation claimed for loss of interest the 
planitiff has preferred no appeal. All we have to consider is whether 


the interest awarded on the Rs. 2000 at 9 per cent. is excessive. The 


rate claimed in the plaint is 12 per cent. per annum and that mentioned 


‘in the willis the rate at which interest is paid on Government 


Securities. The Subordinate Judge must be ordered to reconsider 
the finding upon the 2nd issue and to submit a revised finding in 
the light which may be thrown by the finding he may come to on the. 
issue indicated in the last preceding paragraph. 


As regards the 2nd respondent, he did not appear at the first 
hearing and he again ‘failed to appear when his application for setting 
aside the ex parte order was called on for disposal. Neither did he 
prefer an appeal from the decree of the Subordinate Judge’ who raised 
no issue with reference to the averments in his written statement. No- 
thing is urged before us sufficient for excusing. his default. He has 
instituted a suit for setting aside the will and for recovering his allegéd 
share in the property left by the testator and it is open to him to prove 
his allegations in that suit and to seek, if necessary, interim protection 
against any decree which the Ist respondent may obtain against the 
executors. Under these circumstances it does not appear to us that he 
was a necessary party to the present suit. We direct that his name be 
removed from the defendants in this case and that he do bear his own 
gosts, ; 
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The Subordinate Judge will try the issues already indicated as bet- 
ween the appellants and thelst respondent, and submit his findings there- 
on, and a revised finding on the second issue, within one month from 
date of thereopening of the Subordinate Court after recess, and seven 
days after the posting of the finding in this court will be allowed for 
filing objections. 


Both parties are at liherty to adduce fresh evidence. 


[488] Upon receipt of the finding of the Subordinate Judge and 
after hearing the objections of the parties. 


The Court delivered the following 


JUDGMENT :-—Though no amount had been realised by the exe- 
cutors at the date of the suit, it is found that a sum of Rs. 38, 628-5-11 
has been since realised, whereas the liabilities amount to only Rs. 
14,560, thus leaving more than sufficient to pay the amount claimed. 
Though the suit was premature, we consider it desirable, in order to 
avoid further litigation, to pass a decree for the amount now found to 
be due to plaintiffs as the executor’s Vakil does not object to this being 
done provided their costs are directed to be paid by the plaintiff. To 
the finding as to the rate of interest on the debt of Rs. 3,600 no objec- 
tion has been taken: we therefore accept it. 


We modify the lower court’s decree accordingly by reducing the 
rate of interest on the debt of Rs. 3,000 from 9 to 3 per cent. and by 
directing plaintiff to pay defendant’s costs throughout and to pay her 
own costs on the amount of the legacy. We further direct that the 
amount of the legacy and interest thereon be not paid to plaintiff, 
unless she executes a bond undertaking to indemnify the executors 
for any loss, which may arise, in consequence of the payment of the 
legacy being declared void in the suit of the 3rd defendant, which is 
now pending. In other respects, the lower court’s decree is confirmed. 
Appellants will pay respondents’ costs of the appeal on the Rs. 2,000 
debt. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—-Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Kizakini Akath Abdul Rakmian Naha...Appellant (Petitioner) * 


v. 
Kizakini Akath Mahamed Naha ...Respdt. (Counter-Petr.~ 


* LP. A. No. £0 of 1891. 8th April 1892. 
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Transfer of Property Act IV of 1882, 8. 99—Report of the Indidn Law Commis- 
stoners, : 


A person holding'a mortgage on certain property, who is also the assignee ‘of a . 
prior mortgage, is at liberty to bring the property to sale for the second mortgage 


subject to the first mortgage. S. 99 of the T=ansfor of Property Act does not 
apply to such a case. 


The report of the Indian” Law Commissioners on the Transfer of Property Act 
referred to, as to the obijéct of 9.°99. 
[189] Appeal under S. 15 of the Letters Patent against the order 
of Parker, J. in O. M. $. A; No: 66 of 1890 reversing the order of the 
District Court of S. Malabar in C. M. A. No. 237 of 1890. 


The appellant was „tbe decree-holder on a mortgage in Original 
Suit No. 50 of 1889 on'the file of the District Munsif of Shernad. He 
was’also the assignea of a mortgage upon the property, which was 
prior in date to the second mortgage, on which he obtained his decree, 
He Sought to bring the property to sale subject to the first mortgage. 
The District Munsif held that he was not entitled to do so, under $. 
99 of the Transfer of Property Act. The District J udge on appeal 
reversed this order on the ground that attachment of the property was 
unnecessery and that S. 99 was not meant to apply to mortgage-decrees, 
rélying on Dayachand Nenchand v. Hemchand Dharamchand, 1, 
Dinendra Nath Sannyal v. Chandra Kishore Munshi 2. The defendant 
preferred a sécond appeal to the High Court. | 


The case first came on for hearing before Parker J. who delivered 
the following 

JUDGMENT :—-“ The decree-holder is the assignee of another 
mortgage upon .the property, which is prior in date to the second 
mortgage on which he has obtained his decree. He wishes to bring 
the property to sale and to sell it subject to the first . mortgage. It 
appears to me that he is precluded from doing this by the provision of 
S. 99 of the Transfer of Property. Act. In the case, of Dinendra Nath 
Sannyal v. Chandra Kishore Munshi, referred to by the Acting District 
Judge, the decree was passed ‘before the. Transfer of Property Act 
came into force; but inthis case the substantive right was created 
since 1882, and the mode of enforcing it must be governed by the 
Transfer of Property Act. See Kaveri v, Ananthayya,8- The order 
of the, District Judge must be reversed and that of tha Diatriéé . 
Munsif restored with costs.” | ak a 
1. (1880) I, L. R. 4 B. 515. - 2. (1886) I. L. R. 120. 436. 
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Against the obove judgment the plaintiff preferred an appeal 
under S. 15 of the Letters Patent. 


K. P. Govinda Menon for appellant. 
The respondent was not represented. 


Govinda Menon.:—Kaveri v. Ananthayyal does not apply to the 
case at all. The question is not whether the Transfer of Property Act 
applies or not, for it is conceded that it apples; but whether [190] 
granting that it applies. S.99 of the Act precludes the claim. In 
Dayachand Nenehand v. Hemchand Dharamchand? it was held that 
S. 99 does not apply to a mortgage-decree. Where the decree itself 


directs the sale of the mortgaged property, the attachment contemplat- 


ed in 5. 99 is not necessary anil a suit under S. 67 is unnecessary and 
unmeaning. The decree orders ihe sale of the mortgage property. a 
therefore a suit for an order that the property be sold under S. 67 i 
perfectly useless. The principle laid down in Divendra Nath Şannyal 
y. Chandra Kishore Munshi3 is the same. With regard to the sco; of 
S. 99, see notes in Stoke’s Anglo-Indian Codes, Vol. I. 





The Court delivered the following 


JUDGMENT :—The object of S. 99 is, as stated by the Indian 
Law Commissioners of 1879 in their report dated 15th November 
1879, to check the pratice on the part of-mortgagees of suing their 
morigagors on the debts as such, and in execution selling their 
mortgagors’ interests in the property and thus defrauding purehdsers:- 
who were strangers to the mortgages, by enforcing the security 
against the property, of the existence of which security they were kept 
in ignorance. . 


In the present case the decree sought to be executed has 
authorized the sale of the mortgaged property, and it is sought to sell 
the same subject to the other mortgage of which the decree-holder has 
obtained the assignment. We see nothing in the language of S. 
99 to justify a refusal of execution till the decree-holder obtains a 
decree on that other mortgage. 


We must therefore set aside the order of the learned judge and 
restore that of the District Judge. 


Respondent must pay appellant’s costs in this court. 


“a 


— Sas 


1 (1884) I. L. R. 10 M. 1 2. (1880) I.L. R. 4 B. 516, 
3. (1885) I. L. R.12 C. 4 86. 
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Labithen ` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Deis 
Thurai “Baja Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Synee Labatheen Routhan PS .. Appellant (Plaintiff) .* 
v 


Thurai Raja alas Ayyarappa Mekkan 
Gopalar, minor son of Sevooy Vijia 
Ragunatha Maharaja Mekkan 
Gopalar, Zamindar of Singavanam, /Respondent (Defendant) 
represented by E. Gibson Esquire, 
Collector of Tanjore .and Agent of 
the Court of Wards. 


[191] Implied covenant for quiet enioyment—Suit for breach—Lessee’s default 
—Civil Procedure Code, Ss, 13 and 48—Res judicata—Duties of mortgagee—Benami 
No purchase. 


tion of the property leased owing to his own default in paying a debt due to a 

j mortgagee, the property being sold in execution of a decree obtained by the . 

e he isnot entitled to damages against the lessor for breach of the 
implied dovenant for quiet enjoyment. 


F . Where a lessee entitled to hold under his lease for 15 years is deprived of a 
r A 
pri 


Held, Per Muthusami Aiyar J: that the plaintiff having previously sued for . 
the less of income sustained by him during the two yearssubsequent to his 
eviction, the present suit is barred by S. 48 of the Civil Procedure Code. He was 
bound to claim in the previous suitall the damages flowing from the breach 
Child v. Stenning, 1 followed. 


Per Best J : Even if the sale was in part due to default on the defendant’s part 
plaintiff is not entitled to damages, 1st, because the bulk of the debt for which the 
sale took place was payble by the plaintifi; 2ndly, because the debt being fastened on 
+he property, he was entitled to pay the excess, and add it to the debt already due 
to himself. 


Per cur : Although the purchaser at the auction covenanted with the defendant 
at the time of his purchase to resell the property to the defendant, on the price of 
the property being repaid to him, this did not constitute the purchaser a bonamidar 
or entitled the plaintiff to damages against the defendant. Even if the defendant 
was the real purchaser, the plaintiff being himself the cause of the sale would not 
bo entitled to damages. 


Although the decree in the prior suit for damages is conclusive with regard to 
the plaintifi’s right to the damages awarded by it, it is not conclusive with regard 
to the true construction of the document in subsequent proceedings between the 
parties. 


Appeal against the decree of the Subordinate Judge’s Court of 
Tanjore in Original Suit No. 20 of 1888. ` 


* A.S. No. 44 of 1890. 15th March 1892, 
1. L.R. 11 Ch. D. 82. 
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The facts of this case are fully set out in the following judgment 
of Best J.: 


V. Bhashyam Aiyangar and C. R. Pattabhiramier for appellant. 
S. Subramaniem for respondent. 


The Court delivered the following 


JUDGMENTS :— Best, J:—This is an appeal by the plaintiff 
against the decree of the Subordinate Judge dismissing the suit 
for Rs. 45,687-8-0 claimed by plaintiff as profits (and interest thereon) 
for 6 years—Faslis 1291 to 1296—of 2 villages, Karuvoor and 
Marayakudi, to the possession of which plaintiff claims to be enti- 
tled as assignee of a lease (Exh. B) executed by defendant’s 
father to one Annamalai Chetti. B is dated 18th February 1872, 
which is also the date of the hypothecation bond A executed by 
-defendant’s father to the same Annamalai Chetti. By A, defendant’s 
father hypothecated to Annamalai Chetti 10 villages, including 
[492] Karuvoor and Marayakudi mentioned above, for a sum of Rs. 
80,000 to be paid by the mortgagee to one Arunachelam Chetti to 
whom the amount was [as stated in A due under previous bonds ; 
and by B six’ of the ten hypothecated villages Karuvoor ‘and. 
Marayakudi being two ofthe six were leased to Annamalai Chetti for 
a period of 15 years, it being stipulated that the rent of Rs. 4,400 per 
annum should be taken by the lessee during those fifteen years in full 
satisfaction of the debt of Rs. 380,000 ‘with interest thereon. 
Annamalai Chetti having died in the interval, his widow and brother 


assigned to plaintiff, on the 1st September 1874 both the hypothecation ` 


bond A and the lease deed B for a consideration of Rs. 19,551, of 
which Rs. 8,050-3-9 is expressly ‘stated to be the balance due under 
the hypothecation bond A, to Arunachelam Chetti, after deducting 
the sum of Rs. 21,949-12-3 paid, out of the Rs. 30,000 which were 
payable thereunder by Annamalai Chetti. Plaintiff was thus given an 
assignment of “all rights and liabilities of the said hypothecation 
bond and of the lease deed” and ‘a right of undisputed enjoyment of 
“the said villages until the expiration of the said lease according to 
the terms of the said lease deed and hypothecation bond.” After 
this, a suit No. 76 of 1874 on the file of the Subordinate Court at 
Tanjore was instituted by Arunachelam Chetiti’s son against (1) the 
present defendant’s father, (2) the present plaintiff, (3) Annamalai 
Ghetti’s widow and (4) Annamalai Chetti’s brother, these two last 
þeing the assignors of the hypothecation bond and lease to the present 
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plaintiff, for the recovery of Rs. 11,997-2-3 as-balance of principal 
and interest due under one of the bonds mentioned in A—which is 
filed as Exh. I in the present suit, This Exh. I is a hypothecation - 
bond for Rs, 20,000 executed to ‘Arunachelam Chetti By defendant’ s 
father on the 29th June 1865. 


Defendant’s father then pleaded that the amount sued for was 
part of the Rs. 30,000 for which he had executed a bond and `a lease 
(A and B) to Annamalai Chetti and that, as the arrangement had 
been agreed to by the then plaintiff, he himself was not liable for 
the debt. The then 8rd and 4th defendanta stated. that they had: 
transferred to the present plaintiff the interest which Annamalai 
Chetti had acquired from: the then Ist defendant, while this plaintiff 
(as 2nd defendant) pleaded that there was no cause of action against 
[193] him and that tho then plaintiff had been paid some Rs. 10,000 
and odd in excess of the amout for which he gave credit. 


The first 3 issues recorded in that suit were (1) “ whether the 
liability of the 1st defendant to the bond has been relieved by the 
transfer of the payment through Annamalai Chetti, (2) whether the 
payment pleaded by defendants 2 to 4 are true, (3) whether the 
hypotheca and the defendants are liable to plaint debt.” 


The first of these issues was decided in the. negative, on the 
ground of failure of proof of Arunachelam Chetti’s consent to the 
assignment to Annamalai Chetti. The 2nd issue was also decided 
in the negative; and the 38rd in the affirmative so far as the hypo- 
thecated property and 1st defendant were concerned; while, as to 
the other defendants, though it was held that they could not be 
held ‘liable “merely on the ground that they derived an interest’ 
in the hypotheca from Annamalai Chetti,” they were held to have 
been “ rightly made parties as they set up certain claims over the 
hopotheca.” The result was a decree for the then plaintiff for the 


sum sued for with costs and further interest and that in default. of 
-payment within 8 months the ,.hypothecated property be sold in 


satisfaction ‘of the decree—see Exhs. II and XI. It was in 
execution of this decree that the two villages Karuvoor and Mara- 
yakudi were sold fora sum of Rs. 14,650, of which Rs. 14:611 were 
paid in satisfation of that decree. 


The present defendant then brought a suit (No. 24 of 1877 on 
the file of the same court) against this plaintiff and 2 brothers ,o¢ 
his, and also against Annamalai Chetti’s son and brother, for the 
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recovery of Rs. 21,132-3-9 as damages sustained by him in conse- 
quence of failure of the latter to discharge the debts due to Aruna- 
chelam Chetti, which had led to his being sued and having to 
satisfy two decrees consequently passed against him—the decrees 
being the one referred to above (in O. 8. No. 76 of 1874) and 
another (in O. S. No. 75 of 1874) ona simple bond—the judg- 
ment and decree in which are filed as HExhs, XII and X res- 
pectively. It was found in that suit that of the Rs. 30,000 payable 
by Annamalai Chetti under Exh A, only Rs. 22,000 had been 
paid, and that consequently this defendant was entitled to recover 
damages from this plaintiff and his assignors, but that the amount 
actually due to Arunachelam was Rs. 38,000 and not only Rs. 30,000 
[194] and that asthis defendant’s father was liable for the excess 
amount of Rs. 8,000 the same, plus a sum of Rs. 422-1-11 found to be 
rents appropriated by the then plaintiff, should be deducted from the 
Rs. 21,132-3-9 sued for: and a decree was passed in favour of the 
then plaintiff (now defendant) for the difference, Rs. 12,690-1-10. 
See Exh C. 


On appeal, this decree was modified ‘by deducting from the 
amount decreed a sum of Rs. 5,321 as “ counter interest” on the 
o> sum of Rs. 8,000 which“ it was the plaintiff’s duty to pay,” 
as © Annamalai Chetti undertook to pay only Rs. 30,000,” ; and 
further the amount thus reduced was made payable by Ist and 2nd 
defendants (the representatives of Annamalai Chetti)—the decree 
ofthe lower court as against 3rd, 4th and 5th defendants, viz., 
present pant and his brothers, being reversed, it being declared 
however, ‘that the mortgage in their hands will be BOE only for 
the sum of Rs. 22,000.” (See Exh. D.) 


The judgment ‚also reduced the time for redemption from 15 
years to ‘eleven years from the commencement of Fasli 12892” 
(date of A and B), but, on review. of judgment, this part of the 
decree was cancelled and set aside. See Exhs. E and F. 


The question is whether under the circumstances stated’ above 
plaintiff is entitled to recover from defendant damages on account 
of his ‘loss of possession of the two villages—they being ineluded 
in ‘the six of which, as assignee under Exh. VII, his ‘possession 
was to continue till the termination of a period of fifteen years from 
18th February 1872, the date of Exhs. A and B. 


‘Labathean 
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I amof opinion that the question must be answered in the 
negative, because it is clear that the sale of the villages was the result 
of plaintiff's own default in paying to Arunachelam Chetti the balance 


of the Rs. 30,000 in consideration of which both A and B were execu- 


ted by defendant’s father to plaintiff’s assignor’s family. The mere 
fact of the amount due to Arunachelam Chetti at the date of A and B 
being more than Rs. 30,000 (assuming such to have been the case) 
cannot affect the question. It is clear that the villages were sold in 
execution of a decree obtained on the document I, which is one of those 
expressly mentioned in A,and of which decree plaintiff himself was 
well aware, a5 he was a party fo the suit in which it was passed. 


[195] It is urged on behalf of the respondent (defendant that the 
sum of Rs. 11,000 and odd for which the suit, O. S. No. 76 of 1874, 
(Exh. X), was brought is almost equal to the balance of Rs. 8,000 and 
odd remaining unpaid out of the Rs. 30,000 payable under A plus the 
interest thereon to date of suit. But even assuming that the balance 
that remained unpaid out of the Rs. 30,000 together with interest 
thereon falls short of the amount decreed in XI, the circumstance 
cannot be allowed to weigh in favour of the plaintiff, for, the charge 
being one fastened on the property included in A, plaintiff could safely 
have paid the excess also and added it to the amount payable to him- 
self on redemption. In any case the bulk of the debt on account of 
which the villages were sold was payable by plaintiff himself as 
holder of the assignment under VI, and he is neither legally nor 
equitably entitled to recover damages for the same from the defendant. 


Exhs. N and O have been produced on behalf of plaintiff as show- 
ing that defendant himself, was the purchaser of the two villages. 


. They merely show that the villages were bought on account of defendant. 


—part of the purchase money being provided by him and the rest (Rs. 
8,300) being paid by the person in whose name the purchase was made, 
on: the understanding that on payment of this amount by defendant a 
conveyance should be executed in his name: but even assuming that 
defendant himself was the purchaser, I do not see why- that circum- 
stance should be allowed to weigh against him. If, as is found to have 
been the case, it was plaintiff’s default that led to the villages being 
sold in execution of a decree, the mere fact of the mortgagor 
himself having purchased the villages cannot make any difference-when 
the question is whether the defaulting mortgagee is entitled to damages 

for non-possession of the villages thus sold. l 
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The judgment K cannot, I think, be given any weight in favour of 
the plaintiff, for, it clearly proceeded on a misapprehension of facts, as is 
apparent from the statement therein “that the equities of parties had 
been adjusted on the basis of the mortgage of Rs. 300,000 and of thé 
lease as instruments to which full effect should be given ’’; whereas, 
as already noticed above, it was expressly declared in D that the 
mortgage in favour of the present plaintiff “ will be good only for the 
sum of Rs. 22,000 ”; (z.e.) [496] Rs. 30,000 less the Rs. 8,000 which 
plaintiff ought to have paid but failed to pay, in consequence of which 
failure the two villages were sold. As the amount of the mortgage 
was thus reduced and the period over which the lease was to extend: 
restored to 15 years, (see Exhs. E and F), the presumption is that the 
two villages sold were excluded from those which plaintiff was entitled 
to hold under A. This circumstance, that the reduction (to 11 years) 
of the period for which the lease was to hold good was cancelled! and 
the original period of 15 years restored by the judgment and order BE 
and F, was also overlooked in the judgment K. Moreover, it was the 
plaintiff's default rather than that of the Zamindar which brought 
about the sale of the villages and «3 pointed out in para 13 of the judg- 
ment under appeal, plaintiff has been already enormously over-paid. 


Therefore neither legally nor equitably is he entitled to the 
amount now claimed or any portion of it. As the suit fails on the 
merits, I need not consider the objection that it is barred under S. 43 
of the Code of Civil Procedure. 


I would affirm the decree of the court below and dismiss this 
appeal with costs. 


Muthusami Aiyar, J.—I concur. The respondent is the minor ‘pro- 
 prietor of Singavanam Palayapat in the District of Tanjore and: the 
appellant is the assignee of a lease granted by the late Palayagar on 
‘the 18th February 1872 for a term ‘of 15 years in respect of six 
villages : two of these villages, viz., Karuvur and Marayakudi, were sold 
in execution of the decree in O. S. No. 76 of 1874, dated the 3rd 
November 1875, and thereby taken out of appellant’s possession, and 
the present suit was brought to recover mesne profits due for these 
villages for six years, viz., from Faslis 1291 to 1296. The ground of 
claim is his eviction in alleged violation of his right to continue in 
possession for a period of 15 years from 1872 under the lease, Exh. B, 
The several questions arising for determination are indicated by the 


issue set forth in paragraph 3 of the original. judgment. .The late 
25 
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Subordinate Judge of Tanjore dismissed the suit upọn a consideration 
of the documentary evidence in the case and deemed it unnecessary to 
examine witnesses. He held that the suit was barred by S. 43 of the 
Code of Civil Procedure and determined against the appellant all the 
[197] issues save the second which was determined in his favour. 
Hence this appeal. l 


There is no doubt that under document B, the appellant was 
originally entitled to possession for 15 years, and document B purports 
to create a lease for that period. It is also clear that it was executed in 
liquidation of the debt of Rs. 30,000 secured by the hypothecation 
bond A, which provided for its repayment with interest at 12 per cent, 
per annum in 15 yearly instalments. ` 

The main question for decision on the merits was whether the 
appellant’s eviction was due to his own default. The Subordinate 
Judge decided it in the affirmative, and J think his decision is correct. 
It is clear from document VI that appellant undertook to pay one 
Arunachelam Chetti Rs. 8,050, anditis not denied that he failed to 
pay it though it formed part of the consideration for the assignment in 
his favour. The result was the institution of O. S. No. 76 of 1874 by 
Arunachelam Cretti the late Pulayagar’s creditor upon the hypothecation 
bond executed in his favour for Rs. 20,000 in June 1865 and the sale 
of the two villages in execution of the decree passed therein. 

For the appellants it is contended that the sale was not imput- 
able solely to his default, and our attention is drawn first to the 
amount claimed by Arunachelam in his plaint, secondly to the fact 


. that the Palayagar owed Arunachelam besides Rs. 20,000, Rs. 18,000 


upon two simple bonds and thirdly, to O. S. No. 75 of 1874 
brought by Arunachelam’s nephew upon one of those two simple. 
bonds and to the decree obtained by him therein. It is true that 
the amount which the appellant had to pay was only 8,050, but it 
must be remembered: that, at the date of suit No. 76 of 1874, that 
sum together with interest due thereon from February 1872, the 
date of document A, amounted nearly to the amount sued for by 
Arunachelam, and for which he obtained a decree against the hypo- 
theca (Exh. IX). Although Arunachelam’s nephew obtained a 


decree in O. S. No. 75 of 1874, upon one of the simple bonds, it was 


only for the sum of Rs. 4,574-5-7; the appellant was no party to it, 
and the sale of the two villages was not ordered in its exeéution (Exh. 
X). On the other hand, itis clear that the sale took place in execu- 
tion of the decree in O, S, No. 76 of 1874 and thatthe sale proceeds 
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amounted [498] to Rs. 14,650, of which Rs. 14,611 was applied in 
satisfaction of the decree XI. Nor does it appear that the other simple 
-bond had anything to do with the court-sale. It was never put in 
suit and the time that has elapsed since its execution raises a 
presumption that the late Palayagar had satisfied it. There is thus no 
foundation for the contention that either of the simple bonds executed 
in Arunachelam's favour partly led to the court-sale, or that the 
decree in O. S. No. 76 of 1874 was for an amount which is not 
traceable to Rs. 8,050 which the appellant failed to pay and the interest 
due thereon from February 1872. Moreover, the appellant not only 
made default in paying what he was bound to pay under the deed of 
assignment VI; but also set up a defence in O. S. No. 76 of 1874, 
~ which was not true. He pleaded in that suit that besides the amount for 
which credit was given by Arunachelam in his plaint, Rs. 10,638-10-7 
had been paid to him and that certain other monies paid’ on account 
of principal were credited to interest and cited evidence to prove his plea 
which was rejected as untrustworthy [Exh.II.; It appears further 
that the late Palayagar since brought O. S. No 24 of 1887 to 
recover compensation for the loss sustained by him by the sale of 
two of his villages owing to the appellant’s default, and obtained 
a decree inthe court of first instance for Rs. 12,680-1-10, which 
sum was reduced on appeal to Rs. 5,321, (Exh. © and D). To 
this suit the appellant was also a party, and his contention that the 
sale was not due to his default is inconsistent with the award of 


damages to the late Palayagar. Again, the appellant himself: 


instituted O. S.No. 11 of 1878 against the late Palayagar to 
establish his right inter alia to the enjoyment of the six villages 
mentioned in lease deed B during the term -of his lease, and one of 
the issues for determination was whether the auction purchase 
ought to prevail against the appellant. _The decree established his 
right to the possession of the villages mentioned in his plaint 
excepting the two villages sold at the public auction, (Exh. IX); 
and Exhs. H and J show that so far as the two villages are 
concerned, the decree was not altered on appeal. The effect of 
that decree was to limit as against the auction-purchaser the 
appellant’s right of possession to four out of six villages mentioned 
in. Exh. Band to negative it so far as it related to the villages 


of Karuvur and Marayakudi on the ground that Arunachelam had a, - 


[199] prio" lien on these villages. It is true that the appellate court 
apears from Exh. H to have accepted the finding of the 
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Subordinate Judge that the late Palayagar collected grain from 
the villages leased out by him of the value of Rs. 4,615; but this did 
not justify the appellant’s default in paying ` Arunachelam Rs. 8,050 
which -he was bound to have paid as ‘part consideration for the 
assignment. Iam also of opinion that the appellant’s eviction was 
due solely to his own default. 


I further think that the Subordinate Judge was rightin- hold- 
ing that the -suit is barred by S. 48 of the Code of Civil Proce- 
dure. Subsequent to his eviction, the appellant instituted O. S. 
No. 85 of 1882 claiming, inter alia, mesne profits on account of these 
two villages for Faslis 1289 and 1290. Though the late Palayagar 
resisted the claim, a decree was passed in favour of the appellant 
and it was confirmed on appeal. The present suit is substantially one ' 
for damages for. breach. of implied covenant for quiet enjoyment 
during the term of lease B. This being so, the appellant was bound, 
as remarked by the Subordinate J udge, to have claimed all the da- 
mages flowing from the breach, and he was not entitled to bring a fresh. 
suit for mesne profits as they accrued from year to year, his right 
of possession under the lease B being negatived by the decree in 
O..8. No. 11 of 1878 to the two villages for which mesne profits are 
now claimed..Having regard to the principle laid down by the Master 
of the Rolls in Child v. Stenning 1, I agree with the Subordinate- 
Judge that the suit is barred by 8. 43 of the Code of Civil Procedure. 
It is argued for the appellant that his claim for mesne profits being - 
allowed in O. S. No. 12 of 1878 and in A. $S. No. 23 of 1884 for the 
two years subsequent to his eviction, respondent is precluded from 
now denying his liability to pay mesne profits under the leases for the 
other years as they accrued each year. I do.not consider this conten- 
tion tenable. It is true that in A. S. No. 23 of 1884, the court observed 
that the equities of the parties had been adjusted on the basis of the 
mortgage of Rs. 30,000 and of the lease as instruments to which full 
effect should be given (Exh. K), but I find that the decree in O. §. No. 
11 of 1878 negatived the appellant’s right of enjoyment of Karuvur 
and Marayakudi under the lease B, and that the mortgage was held to 
be operative to the extent of Rs. 22,000. Though the deeree in O. S. 
No, 85 of 1882 is conclusive ag regards [200] the mesne profits. 
awarded by, it, I do not think that it estops the respondent from ` 
showing. that the equities were not adjusted on the basis indicated: 
therein. . | 


ws 


Lyi 1. 11 Ch. D. 82. : i 
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Another contention for the appellant is that the purchase at aes 

the court-sale held in execution of the decree in O. S. No. 76 of Thurai Raja. 
1874 was made benami for the late Palayagar. The plaint contains 
no averment to that effect, nor was any issue taken, but our atten- 
tion is drawn to Exhs. N and O. Though the word benam is used 
in Exh. N, yet the transaction as appears from those Exhibits was 
substantially a purchase by a stranger under an agreement to 
reconvey to the late Palayagar on payment of so much of the pvr- 
chase money as was advanced by the purchaser. Exh. O shows, 
that the purchaser has to reconvey on payment to him of Rs. 32,000. 
In O. S. No. 11 of 1878, the question whether the purchase ought - 
to prevail against the appellant was raised. and the purchaser was 
the 13th defendant. There was then no allegation that the purchase 
was benami andthe purchaser’s right was established against the 
appellant-and the present contention appears to Ld the result of an 
after-thought. i i 


I am also of opinion that this appeal must be dismissed with 
costs. 


_ FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, Mr. Jato 
Muthusami Aiyar, Mr. Justice Parker, Mr. Justice Wilkinson, and Mr. 
Justice Handley. 


Abdul Kadar ae = TS Appellant (5th Defendant).* 


Ayishamma i bes .. Respondent (Plaintif). 


Limitation Act, Sch II, Arts, 123 and 144—Suit for share in the property of anw aan Kadar 


intesiate—Common enjoyment before suit. PEE A 


Where a member of a Mahomedan family entitled to a share in the property 
of an intestate, has been in enjoyment of-the property, along with the other heirs, 
a suit by him for the separate possession and enjoyment of his share in it, is 
governed by Art. 144 and not ‘Art. 128 of Sch. II of the Limitation Act. 


| [201] Second Appeal against the decree of the Subordinate J adigai 5 
Court of South Canara in Appeal Suit No. 133 of 1889 confirming the 
decree of the District Munsif of Kasargod in Original Suit No. 303 of 
1888. 
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The plaintiff sued to recover from the defendants separate 


| possession of her 1/12th share in the property of her maternal grand- 


father Moidin Beari in which the defendants who were in posses- 
sion were also entitled to shares, alleging that she had been in joint 
enjoyment of the property till a year before stiit and that she was then 
excluded. The 5th, 6th and 7th defendants pleaded, inter alia, that ` 
Moidin Beari died more than 32 years before suit, that Mariyamma, 
the plaintiff's mother, through whom she claimed, died about 20 years 
béfore suit, and that the plaintiff had been excluded from gommoni 
enjoyment more than 12 years before suit. The District Munsif found 
that the plaintiff had been in common enjoyment within 12 years and ' 
holding the plaintiff entitled to 1/24th share of the property decreed 
that share. The. Subordinate Judge on appeal upheld the Munsitf’s- 
decision being of opinion that the plaintiff was in enjoyment within the 
statutory period. The 5th defendant preferred a second ‘appeal to the 


High Court. 


. The case- first'came on . for hearing before Shephard. and. Subra- 
mania Aiyar, JJ., and their lordships made the following order of. 
reference to the Full Bench, dated 3rd February 1892 :— 

ORDER :—‘The question is whethera suit by a Mahomedan 
against other members of her family for her share in the estate of her 
mother is governed by Art. 123 or Art. 144 of-the Limitation Act. It 
has been -held in Sitamma v.Narayanat that the former Article applies 
only to cases in which - the party in possession is either really an: 
executor or an administrator or a legal personal representative of the 
deceased. On the other hand in two later cases, viz., Appeal No. 13 of 
1890 and S. A. No, 794 of 1890, the contrary view has been taken. __ 


“ Ty this conflict of opinión’ we must refer the above question toa 
Full Bench.” - : T 

K. Naraina Row for E A 

eee OF R. Pattabiramier for respondent. 

' Naraiña Bow :—The question is whether Art. 123 or 144 applies. 
The decision in Sitamma y.Narayanat was that Art. 123 applied only to. 
[202] cases where the suit was against an executor, administrator or 
other legal personal representative. I submit that view is not ‘correct. 
It is opposed to Webster v. Webster,- The decisions in Patcha v. 
Mohidin3 and Kasmi v. Ayishamma,* hold that: Art. 123- applies even 


_ 1, (1988) I. L. R.12 M, 487. 8. (1891) I. L, R. 16 M. 57, 
g. 10°Vos. p98. `$ 4, (1891) I. L. R: 15 M. 60. 
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though the plaintiff was in joint possession of the whole . property till 
the date of suit. . 

Parker, J :—There is no conflict between the cases you refer to. 
We held in Patcha v. Moideen! and Kasmi v. Ayishamma? only that 
if the plaintiff had been out of possession Art. 123 applied. 


Naraina Row :—Patcha v. Moideen1 does decide that even though 
there has been no exclusion Art. 123 applies. 
Parker, J :-—What is your cause of action here: you want your 
share separately. There is no exclusion. 
Wilkinson, J :—We only held in Patcha v. Moideen! that Art. 127 
did not apply. We did not say that Art. 123 applied. n 


Naraina Row:—Your lordships held the suit barred. It could 
only have been under Art. 123. 


Parker. J :—There is no conflict. 


Naraina Row :—If there is none, my case is governed by I. L. R. 


15 M. 57 & 60 and I am entitled to judgment. 


Pattabhiramier :—There does appear to be some conflict between 
the decisions in I. L. R. 15 M. 57 & 60 and I. L. R. 12 M. 487. The 
learned judges who decided the former cases observed that even if the 


paintiff were in possession, the suit would be barred. However they | 


decided only that Art. 127 does not apply. They did not decide that 
Art. 218 does apply. Art. 123 of the Indian Limitation Act is 
borrowed from 3 & 4 Willm. IV., Ch. 27, S. 2, and’ was intended to 
apply only to suits against executors and administrators. The words 
payable and deliverable in the Article clearly show that it is intended 


to apply only to suits against a person in the position of an executor or’ 


administrator. The words “distributive share” are taken from the 
Indian Succession Act. Art. 123 only applies to cases to which that 
Act or the English law of succession would apply. gag Art. 48 pi 
Sch. IL of the Limitation Act. ae 


4 


Naraina Row (in reply) :—There is a conflict between the earlier 
and the later Madras cases cited. The history of the section Supports 
my viow. The English statute says. 


[203] Chief Justice:—In reply you must confine yourself to what 
the other side urged. 


The Judgment of the Full Bench was delivered .by Parker J:— 





1, (1891) I. t. R. 15 M, 57. 2, (1891) I, L: R. 15 M.'60. 
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$. The Court delivered the following 

_ JUDGMENT :—It appears to us that the question whether there 
is any conflict between Sithamma v. Narayana 1l and the cases, 
Patcha v. Mohidin? and Kasmi v. Ayishamma,’ does not really arise in 
this suit. The plaintiff's case is that, since the death of her grandfather 
and mother, she and the ‘defendants have enjoyed the property in 
common, but that she has never been excluded from the common 
possession and enjoyment. Hence her cause of action arises from the 
date of her exclusion or dispossession, and not from the date when her 
share became deliverable on the death of the person to whom the 
property originally belonged. In Patcha v. Mohidin? it was held that 
Art. 127 does not apply and that plaintiff had never obtained any 
distribution of her share. In Kasmi v. Ayishamma’ the suit was for 
partition, and participation in ths possession and enjoyment of the 
property was not alleged. In both these cases it was held that Art. 


123 applied. The decision in Sitamma v. Narayanal was not referred 


to and it does not appear that any objection was taken on the 
ground that the parties sued were not the lawful personal representa- 
tives of the deceased. We would reply to the Division Bench that this 
case is governed by Art. 144, Sch. II of the Limitation Act. 


oo 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Parker and Mr. Justice Best. 





Nagasami .... aad ... Appellant (Defendant). * 
Vv, 
Sundararajan ... Sai . Respondent (Plaintiff). 


Plea of joint fraud—Res judicata Cees co-defendants—Civit Procedure 
Code, S. 18. 


In a suit by a Hindu’'to recover his father's share of certain property on the 
ground that an alienation of the property by the father to the defendant was a mere 


‘sham transaction, and the result of a joint fraud of the father and the defendant, 


intended to defeat the plaintiff’s rights to the property, held that the defendant 
could not plead the jorat fraud of the plaintiff’ s father and himself in bar of the 
action. 


[204] In a prior suit by the plaintiff again st defendant to recover his own half 


_ share of the property alienated by the father on the ground that thealienation was 


fraudulent and void, the whole alienation was found to be without consideration 
and a nullity. The father was a party defendant and pleaded that thé sale was 
void. 





` =S. A. No. 1170 of 1891. 2Tth April 1892. 


1.-' (1888) I, L. R. 12 M. 487. 2. (1891) I. L. R. 15 M, 57. 
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Held, that the adjudication between the defendant and plaintiff’s father ‘that § Nagasami. 
the sale of the father’s share also was void being necessary to decide the Stndarat ajan 
plaintifi’s claim in the prior suit, it was binding as res judicata between plaintiff 
` as his father’s representative and the defendant. 


Second Appeal against the decree .of the Subordinate Judge’s 
Court of Madura (West) in Appeal Suit No. 521 of 1890, reversing the 
decree of the District Munsif of Madura in Original Suit No. 520 of 

/ 
1889. 


The following statement of facts is taken from the judgment of the 
Subordinate Judge on appeal :— 


“ Plaintiff is the adopted son of one Tirumalai deceased. He had 
executed a sale-deed on 16th January 1878 to defendant purporting to 
convey his family dwelling house. It would appear that plaintiff and 
his father lived separately from each other in different portions of the 
house owing to misunderstanding between them. In 1884, defendant 
forcibly dispossessed plaintiff of the portions in which he was living, 
whereupon plaintiff brought a suit for partition, Nc. 582 of 1884, against 
his adoptive father and defendant, and in that suit he alleged that he 
learnt that defendant had obtained a fictitious sale-deed in his name 
from his father, which he contended was void. Plaintiff succeeded 
finally in getting his share. In that suit, the sale-deed relied upon by 
defendant was held to be void for want of consideration and to be a 
nominal transaction. The appeal judgment, Exh. B, says that it was 
purely nominal and that plaintiff’s rights could not therefore be affected 
by it. The plaintiff’s father died after the appeal was disposed of, and 
plaintiff now sues to recover the portion of the house in defendant's 
possession on the ground that he is the heir to his father and is 
entitled to his property, the sale in defendant's favour being void and 
fraudulent. ” l | 


The District Munsif held that the sale to the defendant being 
the result of a fraud committed jointly by the plaintiff's father 
and defendant, the plaintiff cannot be allowed to recover by 
setting up the fraud of his-own father on the principle “in pari 
delicto potior est defendentis.” On appeal hy the plaintiff, “the 
[205} Subordinate Judge reversed this decision. His judgment on the 
material portion of the case was as follows :— 


“ The District Munsif held that plaintiff, suing as his father’s 
heir, could not recover the property, 7. e., the share of his father who 


had alienated it to defendant though under a fraudulent conveyance, 
26 ; 


Nagasami. 


Sundararajan 
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He relied, on the decisions in Seshaiya v. Kandaiyal, Hasan Ali 
v. Nazo, 2 Hargavindas Lakshmidas v. Bajibhai Jigibhai, 3 and the 
rulings collected in Woodman’s digest under the heading of “ fraud .” 
He also held that as plaintiff’s father had not sued to set aside the sale- 
deed within 3 years from the time the fraud became known to him, 
plaintiff could not now sue to set it aside, his right having been barred 
Hasan Ali v. Nazo2 that the declaration in the former litigation that 
the sale-deed was void was limited in its scope and in its effect and 
should be taken to be that it was void against plaintiff and not against 
his father also, and further that the suit was barred by S. 244, Civil 
Procedure Code, because the plaintiff in execution proceedings contested 
defendant’s right to obtain possession and failed. He accordingly 
dismissed the suit, and plaintiff appeals,” 


The defendant preferred this second appeal to the High Court. 
P. S. Sivaswami Aryar for apelan 

P. R. Sundara Aiyar for S. Subramamem for respondent. 

The Court delivered E ET 


JUDGMENT :—In suit No. 582 of 1884 the plaintiff obtained a 
decree for his share in the house, it being held that the sale effected by 
his father to defendant -was purely nominal and that the property did 
not pass. Plaintiff's half-share was placed in his possession, and after 
his father’s death he made an ineffectual attempt to get possession of 
the other half —vide Exh. I—to which as his father’s legal represen- 
tative in that suit, he was of course not entitled. He now sues as his 
father’s heir to get possession on the ground that the sale-deed executed 
by his father did not pass the property. 


It was urged that plaintiff could have no higher rights than his 
father would have had if alive; and that his father could not recover 
against defendant. In support of this contention the decision in 
Seshaiya v. Kandaiya, 3 was quoted. 


We do not think that this case applies. It may be true that 
in certain cases a defendant may plead the joint fraud of himself 
[206] and plaintiff as a bar to an action, but in this case it is hardly 
necessary to consider whether the plaintiff’s father could have 
succeeded. The fraud attempted was against the present plaintiff as 
the son of his father, and the fraud was as much directed against his 


1 2M.H.G. R. 249. | 2. (1889).J. L. R.11 A, 456, 
8. (1889) I. L. R. 14 B. 929, 
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(then) present right of partition as against his rights of survivorship tn 
‘the event of his father’s death. By the partition these rights of sur- 
vivorship were turned into rights of inheritance subject to be defeated 


by any subsequent alienation of the father, which is not alleged to have 
taken place. 


It may moreover be pointed out that in Suit No. 582 of 1884 the 
plaintiff's father though at first ex parte.afterwards came in and denied 
defendant’s alleged rights as vendee, and the decree in the suit estab- 
lished that contention. As between the plaintiff's father and the 
defendant it has therefore been held that the sale was a nullity and 
the adjudication was necessary in order to give the appropriate relief 
to the plaintiff, Ramachandra Narayan v. Narayan Mahadev!- 


Although the deed so far as it affected plaintiff's rights was found 
to be a nullity in the former suit, plaintiff’s right to the possession of 
the other half-share in the house did not accrue till his father’s death 
in January 1889. There is no question of limitation and the second 
appeal must be dismissed with costs. The memo. of objections was not 
argued. 


ee ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and Mr. 
Justice Muthusami Aiyar. 


The Municipal Corporation of Madura... Petitioner (Complainant)* 
v. 


Sandlai Kon ou 22. ... Counter-Petitioner (Accused.) 


District Municipalities Act IV of 1884, Ss. 191, 192, 194 and 195—Public 
slaughter house—License—P ublic market —Ownership of municipality—Notice to 
vacate. 


No special license is required to slaughter animals in a place set apart by a 
District Municipality as a slaughter house under S. 191 (1) of Act IV of 1884. 
The public are entitled fo use such a place as a slaughter house, subject to the pay- 
ment of the presoribed fee. 


[207] The property in public markets with all the rights of ownership is vested 
in the Municipality under Act IV of 1884, and the Municipality has power to refuse 
permission to any one to use a public market, subject to the powers of the Governor 
in Counoil and the District Collestor under S. 85 of the Act. The provision in 
S. 194 (1) entitling the Municipality to levy rents, tools, &c., is only enabling in 
its nature and does not restrict its rights as owner. 


* Cri. Rev. Case-No. 411 of 1887. ° 16th March 1888. . 
1. (1886) I. L R, 11 B 216. = 
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An order to vacate a stall let for purposes of sale amounts to a direction not to 
gell from the date on which it is required to be vacated. 


Per cur: if in providing a place as a public slaughter house, a portion is set 
apart also for the sale of flesh, it is a public market within the meaning of S. 194 
of Act IV of 1884. 


1 


_ Petition under Ss. 435 and 439 of the’ Criminal Procedure Code 
praying the High Court to revise the judgment of acquittal passed on the 
accused in Calendar Case No. 13 of 1887 on the file of the Joint 
Magistrate of Madura. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. | 


S. Subramaniem and P. R. Sundara Aiyar for petitioner. 


W. Grant and'M. O. Parthasaradhi Aiyangar for counter 
petitioner. 


The Court delivered the following 


JUDGMENT :—This is an application for the revision of 
orders of acquittal made by the Joint Magistrate of Madura on the 
94th February 1887. The accused in the 29 cases to which the 
application refers, are butchers, who occupy 3 stalls in what is 
known as the Hast Market in the town of Madura. It appears that 
for 4 years past the accused sold meat in that market and occupied 
stalls therein, paying fees in the nature of rent to the Municipality. 
It is the largest market in ‘the town of Madura and contains a 
slaughter house with 52 butchers’ stalls. That it is a public market 
and maintained out of the Municipal fund and that the property therein 
is vested in the Municipality, subject to the provisions of Act IV of 


1884, are not disputed. That subsequently to the 1st April 1886, 


the accused slaughtered animals in that portion of the market, which 
is set apart for use as a slaughter house, and sold meat in the stalls 
therein, are also facts about which there is no dispute. The case for the 
prosecution was that by using the slaughter house and occupying the 
stalls during the period mentioned above, they committed offences 
punishable under Ss. 191, [208] 192 and 195 of act IV of 1884. The 
‘accused were, however, formally charged by the Municipal Council 
before the Joint Magistrate only with the offence punishable under 8.192 - 
but, after acquitting them of that offence;'the Magistrate proceeded to 
consider with reference to the provisions of S. 245, Criminal Procedure 
Code, whether they were guilty of an offence punishable under S. 195 
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of Act IV of 1884, and recorded a finding in the negative. As regards 
the offence charged, he held that slaughtering animals though with- 
out a license, in a place set apart under S. 191 asa public ‘slaughter 
house, did not amount to an offence, and that the accused were under 
no obligation to take out a license. As regards the offence punishable 
under S. 195, he observed that though he was not bound to record a 
finding one way or the other, as the Municipal Council had not 
authorized a prosecution under that section, he considered it desirable 
to record one at the instance of the pleader for the Municipality in 
order to prevent a renewal of litigation. His finding was that, in the 
special circumstances of the cases before him, an order tothe accused 
to vacate the stalls in their occupation was not an order refusing them 
permission to sell, and that the accused, therefore, had an implied 
permission or that the permission they previously had was not with- 


drawn. The grounds, on which we are asked to interfere in revision: 


are (I) that the accused are guilty of an offence under S. 191 and (II) 
that the Joint Magistrate is in error in holding that they had an 
implied permission to sell meat in the market. 


As to the 1st objection, we do not consider that it can be supported. 
S. 191 declares what places may be used for slaughtering animals 
and S. 192 prescribes a penatly for using any other place for that 
purpose without the written permission of the Chairman of the 
Municipal Council. The very act of providing a place for being 
used as a public slaughter house is a license to the public to use it as 
such, subject to the payment of the prescribed fee, and there is no 
obligation to take out a special license under S. 191, Cl 2. If in 
providing a place as a public slaughter house, a portion is set apart 
also for the sale of flesh, it isa public market within the meaning of S. 
194, and the Joint Magistrate is, therefore, right in holding that S. 191, 
Cl. 2 refers to a place other than a public slaughter house used with- 
out a special license for the purposes mentioned therein. 


[209] As to the second objection, the material facts of the case, so 
far as they bear on it, are sufficiently stated by the Joint Magis- 
‘trate in paragraphs 16-18 of his order of acquittal. It is provided 
by S. 195 that “whoever without the permission of the Municipal 
Council sells or exposes for sale any article within a public market 
shall be liable to a fine not exceeding Rs. 20 for each offence.”’ 
The question then for consideration is this, had the accused the 
permission of the Municipal Council to sell at thetime of the sale 
which forms the subject of complaint ? 


‘Municipal 
(Corporation. 
of Madura. 


v. 
Sandlai Kọn. 
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‘Municipal . It must be remembered that the permission contemplated may 
Oorporation é 


of Madura. be one granted for the first time or a previous permission not revoked 


o 


E Bándlai ‘Kon. either in fact or in law. 
may i 


In coming to a finding on this point, the Joint Magistrate 
observes that an order to the accused to vacate the stalls in their 
occupation does not imply a refusal of permission to sell. In this 
opinion, ‘we are unable to concur, for an order to vacate a stall let 
for purposes of sale in a public market clearly amounts to a 
direction not to sell from the date on which the stall is required to 
be vacated. Again, he considers atsome length whether the lease 
to Ramasami Naidu was or was not operative when the accused were 
ordered to vacate their stalls. 


We are of opinion that it is quite immaterial for the purposes of 

-this prosecution whether that lease is valid or not. Assuming that it 

is valid, it cannot operate to determine any right which the accused 

have, and assuming that itis invalid, it cannot create any right 
which they have not. | i 


‘Further it is important to bear in mind, in construing S. 194, 
the facts that the property in the public market, the right of pos- 
session as owner and its regulation and control are for the purposes 
of the Act vested in the Municipal Council. Reading S. 194 in the 
light of that fact, the clause which enables the Municipal Council ‘to 
levy rents, fees, and tolls appears to be an enabling provision and it 
does not, in our judgment, operate to take away any right which 
they have as owners of the public market. This view is confirmed by 
Cl. 3 which presupposes a valid lease or tenure granted by them and 
empowers them to determine “it at once in the event of there being a 
conviction for breach of a bye-law. As [210] no breach of bye-law 
is‘dlleged in the case before us for determining the right of occupation, 
if any, which the accused had, the material question for decision is 
whether the accused had any lease or tenure in the stalls which they 
were ordered to vacate, and if they had whether it was lawfully deter- 
mined. Even assuming that, in granting the lease to Ramasami Naidu, 
the exigencies of.free and open competition were ‘not duly considered, ` 
it may be a ground for the Collector and Government to interfere 
‘under 8. 35 of the Act but it can by no means justify a refusal on the 

'-part of a tenant who got in under a lease or by reason. of a specific 
tenure to vacate after the deterinination of the lease or tenure in due 
course of law. There is no distinct finding before us as to the nature or 
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duration of the tenancy or tenure which the accused had, and 
whether any and what notice was necessary, and whether such 
tenancy or tenure was lawfully determined. If the charge had 
been amended, if both parties had an opportunity given them to 
adduce evidence, and if a distinct finding had been recorded, we 
should have expressed an opinion whether the objection is valid. 
As the case stands at present, we must decline to express any 
opinion as to the accused’s liability to eonviction on a charge, which 
the Municipal Council had not preferred, and to interfere in revision 
to set aside an order of acquittal. i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar, and Mr. Justice 
Best. 


Alla Peda Bapayya and others ... Applts. (1st, 2nd & 4th Defts.)* 
5 | 


Vishnumukkala Chinna Basavish... Respondent (Plaintif). 
(I. L. R. 15 M. 477.) 
Limitation— Adverse possession—Prior Judgment declaring plaintify’s right. 


Defendants 1 to 3 held under 4th defendant certain lands purchased in 1876 at 
a revenue sale. Plaintiff's title fo the land was declared by decree of court in 1888 
against 4th defendant who claimed that pluintif’'s purchase was made benami for 
himself, but a tenancy alleged by the plaintiff of defendants 1 to 3 under himself 
was negatived. Plaintiff sued in 1889 more than 12 years after his purchase to 
recover possession from defendants 1 to 3: 


[211] Held, that the suit was not barred by the law of limitation, as the 
possession of defendants 1 to 8 was in law the possession of 4th defendant, and 
plaintiff's title as against 4th defendant had been established within 12 years 
prior to the suit. 

[R. 6 ©. L. J. 621.) 


. Second Appeal against the decree of the District Court of Kistna 


in Appeal Suit No. 688 of 1890, presented against the decree of the 
District Munsif of Bapatla in Original Suit No. 384 of 1889. 


Plaintiff purchased certain land belonging to 4th defendant at a 
revenue sale on 14th November 1876. Defendants 1 to 3 were tenants 
holding the land under ‘4th defendant at the time of the sale, and 
continued to do so subsequently. In 1884, plaintiff instituted a suit, 


- * 8. A, No, 528 of 1891. lith March 1892. 
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O. S. No. 470 of 1884, to recover possession of the land which he 
asserted he had orally let to defendants 1 to 3. Defendants 1 to 3 
denied the lease and the title of the plaintiff, contending that the 
plaintiff was only a benamidar for 4th defendant under whom they 


' were holding the lands. Defendant No. 4 supported defendants 1 to 3. 


The defendant’s contention as to the benan nature of the plaintiff’s 
purchase was found to be untrue, but the oral lease set up was found 


~ to be false, and the suit was dismissed on the ground that no notice 


had been given to defendants prior to the suit.. The plaintiff brought 
the present suit to recover possession after giving notice. Plaintiff 


‘admitted that he did not obtain delivery through the revenue authorities 


and that the land continued to be in the occupation of defendants .1 to 
8. The defendants 1 to 3 set up again the title of 4th defendant and 
contended the suit was barred by limitation. The District Munsif 
dismissed the’ suit on ‘the ground that the plaintiff having never. 
obtained possession which continued to be with defendants 1 to 4 even 
after the decree in O. S. No. 470 of 1884, his suit was barred by 
limitation. The District Judge on appeal reversed the decision of the 
Munsif. He observed, “ As plaintiff obtained a decision that be was 
the real . purchaser and that the lst, 2nd and 3rd defendants were his 
tenants, their occupation was his occupation from that moment, at 
least as far as the 4th defendant was concerned. The title set up by 
4th defendant’ is of no avail after the decision in the previous suit.” 


The defendants Nos. 1, 2 and 4 appealed to the High Court. 
K. Naraina Row for appellants. 

[212] E. Venkatarama Sarma for respondent. 

The Court delivered the following 


JUDGMENT :—It is urged that the judge is in error in holding 
that a tenancy is established as between plaintiff and defendants 1 to 
3, and that the claim is therefore not barred by limitation, It is 
further urged that the decision in the former suit (O. S. No. 470 of 
1884 and A. S. No. 123 of 1885), negatived the oral lease then set up 
by the plaintiff. 


We observe that plaintiff is the purchaser of the property at 
a revenue sale and that defendants 1 to 8 were the then defaulter’s 
tenants. Subsequent to the sale they continued to hold under the 
defaulter and after his death under his widow the 4th defendant. It is 
clear therefore that their possession was in law that of the 4th defen- 
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dant. In the former suit to which they and 4th defendant were also 
parties the plaintiff’s title as against 4th defendant was upheld, though 
the suit was dismissed on the ground that notice to quit had. not 
been given to the tenants. 


As the decree in the former suit clearly established plaintiff's 
title as against 4th defendant within twelve years prior to the pre- 
sent suit, the contention that the suit is barred cannot be upheld. 


The case, Mohima Chunder Mozoomdar vw. Mohesh Chunder 
Neoghi,4 is not in point. For in that casa there was no decree 
establishing the title of one rival proprietor against another within 
twelve years prior to the suit. 


We dismiss this second appeal with costs. 


+ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justico Muthusami Aiyař ańd Mr. Justice Best. 
Gnanambal Ammal ... st ... Appellant (Defendant.)* 


Va ' ` 
Parvathi alias Venkalatchmi Ammal ... Respondent (Plaintif). 
[S. 0 I. L. R. 15 M. 447). 

Civil Procedure Code, Ss. 13, 278, 280, 288— Subsequent decree-holder— Res 
judicata. 

Where a claim under 8. 278 of the Code of Civil Procedure to certain property 
attached as belonging to the judgment-debtor is allowed after notice to the judg- 
ment-debtor, and a suit by the judgment-creditor to set aside the order and 


establish his right to sell the property as that of the judgment-debtor fails, the 


adjudication is not res judicata between the successful claimant and another 
creditor who attaches the property for his decree as really belonging to the judgment- 


debtor. 
[213] A judgment-creditor attaches the debtor’s property notasthe privy or 
the representative of the debtor, but by virtue of an inherent right to attach pro- 


perty really belonging to the debtor. 
[R 60. L. J. 631.] 


Second Appeal against the decree of the District Court of 
Tanjore in Appeal Suit- No. 577 of 1890, presented against the 
decree of the District Munsif of Kumbakonam. in Original Suit 
No. 447 of 1889. l | 


T. R. Ramachandra Aiyar for appellant. 


` R. Subramania Aiyar for respondent 





* §. A. No. 1050 of 1891. 29th March I892. 
1. (1888) I. L. R. 16 C. £78. 
27 
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The Court delivered the following i ž 


1@- 


j - JUDGMENTS :—Best, J: The question for decision in this 


‘appeal is whether the District Judge is right in holding the suit to 


be barred as res judicatd by the order F dated 25th October 1884. 


This order F allowed a claim: preferred by the present res- 


- pondents to this same house on its being attached in execution of 


a decree obtained by one Naranappa (in O. S. No. 31 of 1884) against 
Subbien and Rungaswami Iyen the former of whom is this respon- 
dent’s maternal grand-father and also father-in-law being the adoptive 
father of the latter (Rungaswami Iyen) who is respondent's husband. 
It-appears that on respondent’s claim to the house being allowed as ' 
above, the then plaintiff brought a suit under 8. 283 of - the Code of 
Civil Procedure (O.S. No. 331 of 1885): which was dismissed,. see Exh.G. 


The present appellant does not ~claim through the former 
plaintiff Naranappa. She obtained her . decree in O., S. No. 325 


of 1888- against Subbien’s son Rangaswami Iyen (respondent’s 


husband) for a debt due on a bond executed by Subbien. On appellant’s 
attaching the house in execution of this decree, respondent again put in 
a claim to the house under S. 278 which was dismissed and she there- 
upon brought the present-suit-under S, 283. 


The District Munsif dismissed the suit; but on appeal by the 


present respondent, the District Judge, without going into the 
- merits, set aside the District Munsif’s decree and passed a decree 


in the respondent's favour on the simple ground that the -defendant 
(now appellant) is estopped from setting up Subbien’s right because ib is 


yes judicata by the order F. 


- He explains, “ It was then decided that Subbien had no claim 
to. the property and the suit brought by the then claimant against 
[214] that order was dismissed. Subbien himself did not contest the 
order, and it is now too late for him to do so more than a year having 
elapsed since it was made and that being the case, the defendant can 


ave no right to attach the property as Subbien’s while Subbien him- 


self has lost his right to it.” 


Even assuming that the fact of Subbien having had notice of 
his daughter-in-law’s claim in 1884 is sufficient to make him a party 
against whom that order was passed and to debar him or his legal 
representatives from now denying the respondent’s right to the house, 
I am unable to agree with the District Judge in holding. that the . 
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appellant is equally bound by that order to which she was no party ; 
and the mere fact of her being the creditòr of Subbien. is not sufficient 
to constitute her his legal representative. Her suit is therefore not 
affected by S. 283 of the Code of Civil Procedure or by. the limitation 
of one year prescribed for such suits. 


Without considering therefore whether Subbien or his son would 
or would not be barred by the order F from disputing the respondent’s 
right to the house in question I am clearly of opinion that the appel- 
lant is not barred by that order. l 


I would therefore, allow this appeal and setting aside the Lower 
Court’s decree remand the case to the Lower Appellate Court for 
replacement on the file of appeals and disposal according to law. 


I would further direct respondent to pay appellant’s costs of this 
second appeal. 


Muthusami Aiyar, J:—I am also of opinion that the claim is 
not res judicata either by reason of the.order F or of the decree in suit 
No. 331 of 1885. To neither, the present defendant Gnanambal 
was a party, and though the plaintiff was a party, that circumstance is 


not sufficient to create the identity of parties necessary to sustain the, 


plea of res judicata as there is no mutuality, and as without mutuality 
there can be no estoppel. Assuming that both Subbien and his son 
were parties to the order F, and that neither could now sue to set “it 
aside, the present defendant is not under the same disability. Though she 
attached itas the property of Subbien or his son, she did so not as 
their privy or representative but by virtue of a right inherent in her to 
attach what was really their property at the date of attachment. It would 
[218].be open to her to show that Subbien and his son were in collusion 
with the plaintiff. There is nothing on the record to indicate that the 


notice of claim was served on Subbien’s son. ,However this may be, the | 
defendant is not their representative. This circumstance distinguishes 


- this case from the cases* cited by the District Judge. 


I therefore concur in the order proposed by my learned colleague. 





* Metietom ‘Perengaryprom v. P. Damodren- NARDA -4 M. H.C. R. 472; 
Guruva v. Subbarayudu, I.-L. R. 13 M: 366. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Takore Doss Kasi Doss st Sag .. (Plaintiff) 4 
V. 
Abdoollah Hajee Kassim Sait Sas ... (Defendant). 


Civil Procedure Code, S. 448—Defendant.pleading ee ree 0 , 
guardian for enquiry as to minority—Trial of preliminary issue. 
(I. L. R. 16 M. 844] 


Where the defendant in a suit alleges minority and the plaintiff denies it, held 
that a guardian should be appointed for the enquiry under S. 448, that a prelimi- 
minary issue should be raised as to the question of minority and tried regularly 
thatif the defendant is found to be minora guardian for the suit should be appoint . 
ed for him and that if he is found not to be a minor, the guardian appointed for the 
enquiry under 5. 443 should cease to act, the defendant conducting his own case. 


_ Case referred for the decision of the High Court under S. 69 of 
the Presidency Small Cause Courts Act, 1882, and S. 617 of Act XIV’ 
of 1882 by the 2nd Judge of the Small Cause Court at Madras in Suit ° 
No. 4780 of 1891 on his file. 


The following statement is from the order of reference :— 


“In this suit the plaintiff sues for Rs. 550, as being the principal 
and interest due upon a promissory note alleged to have been executed 
to him by the defendant at Madras on the 5th May 1890.” 


“Mr. King, attorney-at-law, appearing under a vakalutnamah 
granted to his firm by the defendant, stated that the defendant was a 
minor, and requested that a guardian might be appointed for him. Mr. 
Branson, the plaintiff’s Attorney, stated that the defendant was not a 
minor, and objected to the appointment of a guardian, unless the fact 
of his minority was first proved. I held that this contention was cor- 
rect under S. 443 of the Code of Civil Procedure.”’ 


“ [246] Then Mr. King requested that an issue might be framed for . 
proof of defendant’s minority. Mr. Branson objected to the framing of 


‘an issue at this early stage.” 


“ I think the objection is valid. If an issue be framed, the court — | 


would be obliged to receive evidence on both sides and record a finding 
upon the question of defendant’ s minority, a course which would be 


quite irregular, as the defendant. who is said to be a minor, cannot be 








t Ref. Case No. 85 of 1891, ___ bth May, 1899, 


é 
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considered to be properly represented in the suit until a guardian is 
appointed for him and there would therefore be no person legally capable 
of joining issue with the plaintiff. -Moreover no defence can be put in 
until a guardian is appointed for the minor defendant, under S. 443, of 
the Code of Civil Procedure, and theframing of an issue before the defence 
is advanced is nowhere sanctioned in the Code. It is provided in S. 443 
of the Code that the court should be “satisfied of the fact of his 
(defendant’s) minority, ” but the procedure to be adopted for the pro- 
duction of evidence is not prescribed. The proper course, I think, to be 
pursued under these circumstances, is to adopt the provision made in 
S. 456 for the verification of facts by means of affidavits. It is true 
that this section applies to the appointment of a guardian, and not to 
the question of minority itself, but I think that the application for the 
appointment of a guardian necessarily involves the fact of minority 
also. If this is so, affidavits will have to be putin. by the defendant 
himself, if he is sufficiently old to take an oath, and also by the would- 
be-guardian, and such others as may be deemed necessary, subject to 
the provisions contained in Ch. XVI of the Code on affidavits; and 
then the question of the appointment of a guardian, as well as that of 
defenddnt’s minority, so far as it may concern the appointment of a 
guardian would be summarily decided; and the further progress of the 
suit would abide by the result of such decision.” 


The learned judge stated the following question for the opinion of 
the High Court :— 

“Whether an issue can be framed for proof of defendant’s minority 
before the appointment of a guardian and hefore the defence is put in, 
or whether the evidence of minority so far as may be necessary for 
the appointment of a guardian should be confined to affidavits.” 


[217] Plaintiff was not represented. 
R. F. Grant (with Wilson and King) for defendant.- 
The Court delivered the following 


JUDGMENT :—A minor cannot be treated as if he was of 

full age during the investigation of any material averment in a’suit. 

-He must always be represented by a guardian, and no order made 

without his being so represented is valid under S. 444 of the Code 
of. Civil Proceedure. 


The general rule is that though a minor may appear by an 
Attorney or pleader, he can only plead or conduct ‘the defence by 
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his guardian. S. 443 is- taken from Rule II of the Calcutta High 
Court, dated 10th June 1874, the words, “on being satisfied of the 
fact of his minority,” being added. - The apparent intention is not 
to treat one who alleges that he is a minor as uot being a minor, 
and thereby to ignore the general principle that a minor cannot 
act for himself, but to indicate that a finding that he is really a 


_ minor is necessary to the appointment, of a guardian for the suit to 


act on his behalf generally in the conduct of the case. No sufficient 
reason appears from the letter of referenee for- trying the question 
of minority, which is as material as any other question in the suit, 
by affidavits instead of in the regular way. We are of opinion 
that on minority being alleged and denied, a guardian should be 
appointed for the purposes of the enquiry: contemplated by 8. 443, 
that a preliminary issue should be recorded, raising the question 
whether, or no, the defendant is a minor, that it should be tried and 
adjudicated upon in the same way in which any other material issue 
is tried and decided, that if the defendent isfound to be a minor, a 
guardian for the suit should be appointed for him; and that if he is 
found not to be a minor, the guardian appointed for the -enquiry indi- 
cated by S. 443 should cease to act, the defendant conducting his own 
case. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—NSir Arthur J. H. Collins, Kt. Chief Justice and’ Mr. - 
‘Justice Wilkinson. 


N. Rama Row ... +... Appellant (Defendant). * 
v. 
Xaviėr Restov Fernand- ... Respondent (Plaintif.) 
[218] Limitation Act XV of 1887, S. 12—Ewclusion of time in computation— 
Fime for obtaining copy of judgmeni—Appeal under Rent Recovry Act. 
In computing the period of limitation vrescribed for an appeal. to the District 


Court against the decision of the Collector under Madras Act VIII of 1865, should 
be reckoned exclusive of the time requisite for obtaining a copy of the decision 


, appealed against. 


Second Appeal against the decree of the District Court of 
Tinnevelly in Appeal Suit No. 41 of 1890 confirming the decision 
of the Sub-Collector of Tinnevelly in Summary Suit No. 43 of 1889. 





* 9. A. No. 448 of 1891. 24th November 1891. 
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The defendant in Summary Suit No. 43 of 1889 before the 
Sub-Collector, Tinnevelly, presented an appeal from the decision 
` therein to the District Court of Tinnevelly, by which the said 
appeal was rejected on the ground that it had been presented beyond 
the time prescribed for such appeals. From this order of rejection the 
defendant appealed to the High Court on the grounds that the time 
requisite for obtaining a copy of the decision of the Sub-Collector 
should be excluded in computing the period of limitation prescribed for 
the appeal and the Acting District Judge having once admitted the 
appeal it was not competent for his successor to reject it as barred by 
limitation. 


R. Ranga Row for appelllant. 
Respondent was not represented. 


Ranga Row -—In re Syed Mohidin Hussen Sahib 1 upon which 
the District Judge relies is a decision under Act IX of 1871, S. 6 of 


which differs from the corresponding section of the new Act XV of . 


1877 ; Behari: Loll Mookerjee v. Mungolanath Mookerjee2 and Golap 
Chand Nowluckha v. Krishto Chunder Dass Biswas 8. Under Act XV 
of 1887, the general provisions of the Limitation Act have been made 
applicable to special and local laws; I. L. R. 10 M. 210 ; Seshama v. 
Sankara’ Kullayappa v. Lakshmipathi § Mahadevi v. Vikrama 6 
Nijabutoola v. Wazir Ali, 7 Khetter Mohun Chuckerbutiy v. Dinabashy 
Shaha ® Guracharya v. The President of the Belgaum Town Munici- 
palitics 9, A judge having once admitted the appeal his successor cannot 
override the order but has only jurisdiction to hear the appeal on 
[219] its merits, Bharutt Chunder Roy v. Issur Chunder Sircar!® Thoiee 
Sahoo v. Omesh Chunder Sircar.l1 Reference under the Forest Act12. 


The Court delivered the following. ` 


JUDGMENT :—The date of the decree of the Sub-Collector was 
16th December 1889. The time allowed for appeal was one month. 
Appellant applied for copy on 17th December. There is nothing to 
show when the stamp papers were called for, but assuming that they 
were called for on the 18th December and deposited on’14th J anuary, 
the appeal would be just in time. Following Mahadevi v. Vikrama, 6 














1. (1875) M. H.C R. 44. 7. (1882) L L. R. 80. 910. 

3 (1879) I. L. R. 5 C. 110. 8. (1888) I. L. R. 10 0. 265. 
3 m I. L. R. 50. 814. 9. (1884) I. L.R. 8 B. 529 
4. (1888) I. L. R. 12 M. 5. 10. -(1867) 8 W. R. 141. 

5. (1889) I. L..R. 12 M. 467, 11. (1879) LL.B, 5 0. 1; 

6. (1891) LL.R. 14 M. 872; LL.B. 5 C. 110&814. 12 (1887) I. L. R. 10 M. 210 
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we are of opinion that the time for obtaining copy should be excluded. 
Moreover the Acting District Judge on the Ist March 1890, excused 
the dealy in presentation as he was entitled to do, (see Reference under ' 
Forest Act V of 1882), 1 and admitted the appeal. We set aside the 
decree of the District Judge and remand the appeal to be heard and 
determined on its merits. Costs to follow the result. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and Mr. 
Justice Handley. 


Kondapati Ayyappa me? ... Applt. (Deft’s. representative)” 
v . ) 
Sree Raja Dantaluri Venkatakrish- ) 
namarazu, Zamindar Garu, being | 
minor by his mother guardian } Respondent (Plaintiff). 
Sree Raja Dantaluri Rangayya’ 


d 


[I. L. R. 15 M. 484] 


Zemindary—One sharer alone registered BrO a a in his name—Surt 


á pone acceptance of patta. 


The registered proprietor of a Zamindari, although entitled only to a share in 
it is alone entitled to sue the tenants for acceptance of patta. 


[Fol 4 M. L, J. 2617 M. 190; 28 M. 221. Not Fol. 26 M. 589 F. B. Dist. 7 M 
L. J.-248 R. 19 M. 308) l 


Second Appeal against the decree of the District Court of 


.Godaveri in Appeal Suit No. 429 of 1890 reversing the decision of the 


Head Assistant Collector of Godaveri in Rent Suit No. 18 of 1890. 


[220] The plaintiff was the registered proprietor of a Zamindari, 
but he was only entitled to a share of the Zamindari, there being other 
persons entitled to shares. He tendered pattas running exclusively in 
his own name to the defendants for Fasli 1299. On their refusal to 
accept the pattas he brought the present suit to enforce acceptance. 
The Head Assistant Collector dismissed the suit. On appeal the 


‘District Judge held that the plaintiff was entitled to sue as the sole 


registered proprietor. The defendant preferred a second appeal to the 
High Court. ` | 
- * S, A. No. 1079 of 1891. 4th-May 1892: 
i ‘ I. L. R. 10 M 210, 


VOL. II. THE MADRAS LAW JOURNAL REPORTS. 217 


C. Sankaran Nair for appellant. | , 3 


l V. Bhashyam Atyangar and M. Venkataramiah Chetti for 
respondent. 


The Court delivered the following 


JUDGMENT :—We think that the Acting District Judge was 
right in holding that the plaintiff as the registered Zamindar 
had a right under Act VIII of 1865 to compel defendant 
to accepta patta. The decision in Valanarama v. Virappa } is 
an authority for the proposition that in a Zamindari the only Zamindar 
is the registered Zamindar and we do not think that upon this point 
the authority of that decision has been shaken by the case in Subbu v. 
Vasanthappan 2. In a Zamindari the only landholder entitled to proceed 
under Act VIII of 1865 against the tenants of the Zamindari must be 
the Zamindar and the only Zamindar for the time being is the regis- 


tered Zamindar. 


We dismiss this second appeal with costs. 


[221] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:——Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Bava Ramasami Chetti oes ... Appellant (Plaintiff) 
Y. 
Venkatasa Tawker and another ... ... Respondents (Defendants) 


Civil Procedure Code Ss. 257-4 and 258—Composition decd releasing judgment 
dlebtor--Adjustment—Time of sanction for agreement to give time. 


Held by Muthusami Aiyar and Best JJ. (reversing the decision of Parker J.) 
that a composition-deed assented to by the decree-holder, whereby the judgment- 
debtor transfers all his assets to trustees to pay his debts rateably and is himself 
released from all liability for debts, is not an agreement to give time to the judg” 
ment-debtor under $.257-A of the Code of Civil Procedure, but an adjustment with- 
in the meaning of S. 258 and that the decree holder is entitled to execute the 
decree notwithstanding the adjustment, if it has not been certified according to law. 


Per Parker J: An agreement to give time to the judgment-debtor under 8. 
257-A may be sanctioned by the court at any time during which the decree is alive. 


Appeal under S. 15 of the Letters Patent from the order of 
Mr. Justice Parker dated 22nd September 1891 on C. M. A. No. 107 





* L. P. A. No. 2 of 1892. 8rd May 1892. 
1. (1882 I.L. R. 6M 145. 2, (1885) I, L. R. 8 M. 851. 
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of 1890 presented against the order of the District Court of 
Trichinopoly on C. M. P. No. 734 of 1889 in Execution Petition 


No. 94 of 1889 i in Original suit No. 10 of 1888 on the file of the 


said court, 


The decree-holder in O. S. No. 10 of 1888 on the file of the 
District Court of Trichinopoly applied for execution of his decree. 


~ The judgment-debtors objected to execution on the ground that 


the decree-holder was a party to a composition-deed executed by 
them whereby the properties of the judgment-debtors were all 
vested in trustees to pay the creditors and they were released from 
all liability for the debts. The District Judge refused execution 
on the ground that the composition-deed was a bar. The decree- 
holder appealed ‘tothe High Court. The appeal came on for hearing 


before Pur ker J. who delivered the following: 


JUDGMENT :—The plaintiff obtained a decree against defend- 
ants on 13th August 1881.’ Defendants had at that time applied to 
the High Court.to be declared insolvents, but by alater arrangement 
the insolvency was admitted and the defendant’s property vested 
[222] in trustees by a composition-deed dated 17th December 1888 
by virtue of which the trustees administer the estate for the benefit of 


_ all creditors... The plaintiff was a party to this composition-deed 
. but nevertheless he applied to the District Court on 25th September 


1819 to execute his decree. The District Judge dismissed the 
application on the ground that has plaintiff had signed the composie 


‘tion-deed he was debarred from taking proceedings on his own- 


recount. 


Plaintiff mi urging (1) that the adjustment by the com- 
position-deed had not been certified to the court, hence that execu- 


tion should have issued; (2) that the court should not have dis- 


missed the application without taking evidence or making furtehr 
enquiry, and (8) that the terms of toe composition-deed had been 


violated. 


“I do not think the jdiaaimeni by the E TA deed falls 


-under S. 258, Code ot Civil Procedure, since the decree has not 


been satisfied either wholly or in part. Hence the adjustment is not 
subject to the period ‘of limitation prescribed by- Art. 161 of 


l the Limitation Act.. The agreement seems ‘to me rather one to 


give time for the gradual payment of the debt and to fall under §, 


95T A of the Civil Procedure Code, Such an agreement will be 


ò 


_— 
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void unless it is made for consideration and with the sanction Qf 


the' court. Consideration is recited in the document, but it is ad- 


mitted that the sanction of the court has not been obtained. 


“ No period of limitation is prescribed by law for obtaining such 


sanction, and I do not see that the parties are debarred from obtaining ) 


such sanction at any timé during which the decree is alive. (See 
Naru Koli v. Chima Bhosle.l 


I think the judge should have mads, further enquiry as to 
whether the composition-deed had been voluntarily entered into and 
was in force, and have given defendants an opportunity to obtain the 
formal sanction of the court thereto. I cannot regard the order as 
formally according such sanction, as urged by the learned Counsel. 


“I therefore set aside the order and remand the application for 


further enquiry and disposal. Costs will follow the result.” 


. Against the above judgment the plaintiff preferred an appeal 
under S. 15 of the Letters Patent. 


[223] P. R. Sundara diyar for V. Krishnaswami diyar for appel- 
lant. 


V. Sankaranarayana Sastri for R. F. Grant for respondents. 
The Court delivered the following 


JUDGMENTS :—Muthusami Aiyar, J:—In August 1888, the 


appellant obtained a decree against respondents for Rs. 5,804 and 
for costs in O. 5. No. 10 of 1888 on the file of the District Court 


of Trichinopoly. The respondents had at that time applied to. the. 


High Court to be declared insolvent. In December 1888 they 


entered into an arrangement with their creditors, whereby the. 


insolvency was cancelled and their }roperty was vested in trustees 
under a composition-deed (Exh. A). Under this document to which 
the appellant was a party, the turstees administered’ respondents 


estate for -the benefit of their creditors. In September 1889, however, z= 
the’ appellant applied for execution of the decree and prayed 


for the attachment and sale of respondents’ movable properties. 
The 2nd respondent contended that he had no property in his’ hands 
and that “the appellant was not entitled to take out execution under 
the terms of the composition- -deed.. The judge upheld this objection 
. observing that the appellant who signed the composition- deed must 


abide by it and was debarred from taking proceedings on his own - 


——— 





1. (1888) I. L. R. 18 B. 54, 
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acgount. On appeal, it was. urged that the composition-deed -being an. 
adjustment of the decree not certified under S. 258 of the Code of Civil. 


Procedure, the appellant was entitled to execute his decree. It was... 


further contended tbat respondents having in contravention of the 
terms of document A drawn certain monies deposited in court, the 
apellant was not debarred from executing his decree and that.the judge 
was In error in‘tefusing execution without taking evidence or making 
any enquiry. Mr. Justice Parker who heard this appeal was of opinion 
that the adjustment by the composition-deed did not fall under S. 258, 
and that it was in the nature of an agreement to give time for the 


~ 


gradual payment of the debt and fell: under S. 257-A. On this view of ` 


the: case, the learned judge held that the composition-deed might be 
sanctioned by the court executing the decree at any time, and that such 
deed would be void unless it was made for consideration and directed 


_ the judge to enquire whether the composition-deed had been vlountarily: 


entered into and whether it wasin force and ‘to give the respondents an 
opportunity to obtain the formal sanction of the court. For the 
[224] appellant before us it is argued that the composition-deed was 
not an agreement: to give time for payment of the judgment-debt but 
was an adjustment of the decree falling under S. 258 of the Code 
of Civil Procedure. : 

Ido not. think that the composition-deed can, upon its true 
construction, be regarded as an agreement falling under S. 257-A. 


The contract contemplated by that section is one to allow the decree 


fo remain in abeyance for a certain time and thereafter to put into 
execution. But document A purports inter alia altogether to release 
the debtors (respondents) from all “debts, judgments and executions” : 
the amount payable under it in full satisfaction of the decree is 
limited by the assets available, and the persons who are to pay the 
debt are the trustees constituted by the instrument and not the 
judgment- debtors. 


It is not correct tosay thatthere isan agreement to give time when 


there is no intention- to keep the obligation created by the deeree alive 


and when the intention’ disclosed by the arrangement is not one to defer ` 


performance of the obligation for a time but to extinguish the obliga- 


tion by novation. In the case of Jhabar Mahomed v. Modon Sonahar, t . 


ib was held that an instalment bond executed in satisfaction of a 
decree but not certified to the court was not an agreement such as is 
contemplated by.S. 257 A. | 
7 1. (1885) I. L. R. 11 C. 671. a 
A 
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Another question arising for consideration is whether the com; 
position-deed is an adjustment of the decree within the meaning of 
S. 258. That section premises three cases, viz., (1) when money 
due under the decree is paid out ot court, (2) when the decree is 
otherwise adjusted in whole or in part to the satisfaction of the decree- 
holder, and:(3) when any payment is made in pursuance of an agree- 
ment of the nature contemplated by S. 257 A, and it then proceeds to 
direct the decree-holder to certify such payment or adjustment. 
After prescribing how a judgment-debtor may have such payment or 
adjustment certified, the section provides that unless such payment or 
adjustment has been certified, as aforésaid, it shall not be recognized 
as a payment or adjustment of the decree by any court executing the 
decree. Throughout the section, the word adjustment is issued 
in contradistinction to payment and it appears to me to im- 
ply that there may be an adjustment without [225] payment 
and that a new contract whereby provision is made for extinguishing the 
obligation created by the decree and substituting another for it is within 
the purview of the section. Inthe Full Bench case, Mallamma v. 
Venkappa ' anew contract whereby possession of certain land was 
made over for one year in order that the decree might be satisfied out 
of the usufruct is referred to as an adjustment. 


Such being the case, the next question raised for consideration is - 


whether we should order that execution do issue on the ground that 
the uncertified composition-deed cannot be recognized under S. 258 or 
whether we should order an enquiry as was done in Krishnaji Kesava 
Pundit v. Subbaraya Tauker.2 That case was decided with reference 
to S. 206 of Act VIII of 1859, and the decision therein proceeds on the 
view that “ when there is dolus in the exercise of a right valid on or- 
dinary legal rules, the court will restrain that exercise.” At that time 
there was no provision enabling the judgment-debtor to move the 
court for having the adjustment certified and iu the present case the 
judgment-debtors are to blame for not taking advantage of the remedy 
provided by S. 258. The parties who have since relied upon uncerti- 
fied adjustments have been referred to suits for damages. The langu- 
age of S. 258 is elear and the object with which uncertified adjustment 
are declared to be incapable of recognition by any court executing the 
decree is to prevent protracted enquiry in execution proceedings. 

Again, the judgment-debtors have a remedy by a suit for damages 
and the trustees may prefer a claim to any property in their possession 
~ L (1884) L L. R. 8 M. 277. 2, (1874) 7 M. H. C. R. 887. 
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which may be attached. I am therefore of opinion that there is no 
necessity for initiating an enquiry not contemplated by S. 258. 


I would set aside the order appealed against and the order of the 
District Judge and direct that excution do issue. The respondents will 
pay appellant’s costs. | 


Best J :—I agree in holding (1) that the arrangement evidenced by 
Exh. A cannot be regarded as an agreement for giving time soas to 
bring it within the scope of S. 257 A of the Code, and (2) tbat it is an 
adjustment within the meaning of S. 258. Ifin the enquiry ordered 


.by Mr. Justice Parker, A is found to be valid, the [226] result will be 


that the decree cannot be executed. A is therefore a new contract 
which supersedes the decree and consequently amounts to an adjust- 
ment of the decree of which the court executing the decree can take 
no notice by reason of its not having been certified under S. 258. 


As pointed out by my learned colleague the decision in 7 M. H. 
C. R. 387-was under S. 206 of the Code of 1859 which did not empower 
the judgment debtor to call upon the decree-holder to certify to the 
court any satisfaction or adjustment of the decree. 


t 


Under the. present Code, however, the judgment-debtor has this 
power ; and the respondent has but himself to blame for not availing 
himself of it in time. The object of S. 258 is, no doubt, to prevent en- 
quiries on points such.as are here raised in execution of the decree. 


The appellant does not deny the execution of A, but pleads that 
its terms have been violated by the respondent having taken money out 
of court. This and other questions that may arise can be decided in a 
suit to be brought by the respondent for specific performance of the 
agreement A and consequent injunction against execution of the 
decree. Cf. Naeem Mullick v. Erfan Mollah.1 


I concur therefore in the order suggested by my learned colleague. 


a a a e o a r e oo aa 


1. (1874) 22 W. R. 298. 
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FULL BENCH. . . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. ‘Chief Justice, Mr. Justice 
Muthusami Aiyar, Mr. Justice Parker and Mr. Justice Wilkinson. 


Purathat Kishakot Kunhacha Umma. Appellant (Petitioner) * 
Y. 
Pudiakath Kutti Mammi Haji ... Respondent (Conter- Petr). 


[Se. I. L. R. 16 M. 201} 


Malabar Law—Marumakkatayam —Qift to wife and her children— Presumption 
of tarward incidents. i 


[227] Where a Mahomedan governed by the Marumakkatayam usage devised 
property to ‘‘his wife and her children’’ (who were also governed by the 
Marumakkatuysm usage) held that in-the absence of an express provision to the 
contrary, the presumption is that the property should be held by the devisees as 
the exclusive property of their own branch with the usual incidents of tarwad 
property according to Marumakkatayam usage. Sreemutty Soorjeemoney Dossee v. 
Denobundoo Mullick 1 and Mahomed Shumsool v. Shewukram,2 followed. 
Narayanan v. Kannan, 3 overruled. 


[Ap. 22 M. 357, Fol; 20 M. L. J. 318 R 17 M.-69; 20 M. 421; 11 M.L. J. 853 
—25 M. 149; 14 M. L. J. 41598 M. 182 F.B 29M. 322; 29 M. 602; 31 M. 228 
—18 M. L. J. 16 ;: 14 M. L. J. 187 ; 20 M. L. J. 184: 7 M. L.J, 278. 


Appeal under S. 15 of the Letters Patent against the order 
of Shephard J. in C. M. S. A. No. 22 of 1890; confirming the 
decree of the District Court of North Malabar in C. M. P. No. 11 of 
1890. 


The case came on for hearing on the 11th February 1892 before 
Subramania Aiyar-and Best JJ. who made the following Order of 
Reference to the Full Bench :—.. 


ORDER :—Best J:—The following are the facts of the case :— 


The present respondent obtained a decree for money to be paid 
“out of the assets of the deceased Uthotti’ in the hands of 


— 


* L. P. A. No. 18 of 1891. 9th August 1899. 
1. (1857) 6 M. I. A. 626. 2. (1874) L.R.@I.A. Tat 14. 
3. (1884) I. D. R. 7 M. 815, 
tł In this case Shephard J. delivered the following judgment: —'‘ I am 


of opinion that the property which came to the deceased and the present appellants 
by gift from the father of the family isih the nature of self- acquired property 
and that therefore the share of the deceased was rightly taken in execution 
decree for the debt of the deceased, (sea S. A, No. 1066 of 1889,)’’ 
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defendants 2 and 3 in O. S. No. 485 of 1888 on the file of the 
District Munsif of Badagara. In execution of that decree property 
was attached, and the present appellant objected to the attachment 
under S. 278 of the Code of Civil Procedure. 


The property so ‘attached consisted of 7 items. The Munsif 
allowed the appellant’s' objections with regard to all seven. The 
District Judge, on appeal, modified the Munsif’s order to “the extent 
of making the’ judgment-debtor’s share in Nos. 2 to 6 liable. ” He did 
this on the authority of the decision Narayanan v. Kannani. This 
decision of the District Judge was upheld on appeal to this court 
by Shpehard J. who further referred to the decision in S. A. No. 1066 
of 1889. Hence the present appeal, in which it is contended (1) that 
the properties in dispute or not assets of the judgment-debtor and (2) 
that even in his lifetime, the judgment-debtor had not in these pro- 
perties an interest liable to attachment and sale. 


It is admitted on both ‘sides that the properties in question 
belonged to one Taruvai the father of the judgment-debtor Uthotti 
[228] and also of the present appellant. As is seen from Exh. D, the 


‘truth of the statements contained in which is admitted by the res- 


pondent, these properties were given after Taruvai’s death so his first 
wife Ayishamma and her children in according with his orally expressed 
wish. The appellant and Uthotti are two of the children of Ayishamma, 
Other properties were, at the same time, given to Taruvai’s second 
wife and her children. 


Appellant’s contention is that the property thus given to 
Ayishamma and her children was given to them as joint tenants, that 
they thus became with regard to this property a separate tarwad, and 
that the property was held by them subject to the incidents of tarwad 
property, and that it is consequently non-partible, and therefore not 
liable to attachment or sale in satisfaction of a decree obtained against 
one of the members of the tarwad. 


On the other hand, respondent’s Counsel refers to the case 
Narayanan v.' Kannan1 and to the: decision in S. A. No. 1066 of 
1889, reported at 1 Madras Law Journal, 395, as authorities 
Justifying the dismissal of this appeal. 


S.A. No. 1066 1889 merely ' follows the decision Narayanan v. 


+. 





: Kannant and the correctness of this latter decision has been gucsbened 





1 | © 1. (1884) I. L. R. 7 M. 8315. 
\ 
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in S. A. Nos. 647 and 648 of 1890 * by Muthisami Aiyar and Shephard 
JJ. who have pointed out that the decision in Naray wan v. Kannan? 
appears to be in conflict with the principal laid down in Sreemutty 
Surjeemoney Dossee v, Denobundoo Mullick 2 and Mohomed Shaumsool 
v. Shewukram8, 

The principal reason assigned by the learned judges who decided 
the case of Narayanan v, Kannan for arriving at the conclusion 
come to by them, namely that the right of partition is “ an incident of 
the estate given by Hindu law, ” is inapplicable to an estate under the 
Marumakkatayam law—-to which estates impartibility and not 
partibility is the legal incident. 

The case ‘of Renaud v. Tourangeau, 4 also referred to in 
that decision, is no doubt authority for holding to be invalid an 
absolute prohibition of alienation, e. g., in the case. dealt with in 
Narayanan v. Kannan! a prohibition of alienation by the tarwad itself 
orby its karnavan acting on behalf of the tarwed; but it seems 
[229] hardly authority for.the proposition that in the case of property 
devised (as that was) to be held under the usual custom of Malabar, 
a prohibiton of alienation of the share of any member (except with the 
consent of the tarwad or by its karnavan) is not vaild against a creditor 
seeking to proceed against one member's interest in the joint property 


Finally, the mere fact of the property having been such that the 
grantor could have dealt with it as if it had been his self-acquis tion 
appears to be an invalid reason for holding it to be partible after it has 
been devised to a definite branch of the family for the purpose of being 
held jointly by that branch. 


It is true that in the present case there is no express prohibi- 
tion against alienation, nor.is it stated in so many words that the 
property was to be held by the grantees as their tarwad property; 
but taking into consideration what ‘are known to be the ordinary 
notions and wishes of persons in-Malabar in the position of Taruvai, 
the grantor of the property, and also the ordinary incidents of 
property in the same District, and also bearing in mind that other 
property was similarly granted at the same time to the second wife 
and her children, there can be no doubt, I think, that the intention 
was that the property should be held by the grantees as joint ten- 


ants. The four unities of a joint tenancy are all found in this case, | 


* Reported at 1M. L J.789. ~ 

1. (1884) I- L. R. 7 M. 315. 2. (1857) 6 M. I. A. 5 26. z 
8. (1875) L.R 21. A.14. 4. L. R. 2 P, Q. 4, i 
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namely (1) of possession, (2) of intesest, (3) of title, and (4) of the 
time of commencement of such title. . 
me would therefore allow this appeal, were if not for the .deci- 


sion in Narayanan v. Kannan!. 


As the correctness of the decision in that case has been ques- 
tioned by AMuthusdmi Atyar J. one of the learned judges who was 
party to it, and also by Shephard J. who was a party to S. A. 
No. 1066 of 1889 in which it was followed, I am of opinion that 
the reference to the Full Bench contemplated in S. A. Nos. 647 and 
648 of 1890 (but subsequently found to be unnecessary in that 
case) should now be made, as the allowance or disallowance of the 
present appeal depends upon the correctness or otherwise of the 
decision in Narayanan v. ‘Kannan, 

Subramania <Atyar, J:—I concur in making this reference to 
a Full Bench. Narayanan v. Kannan, 1 was decided [280] in 
March 1884. S. A. No. 708 of 1884 which came from South 
Malabar was decidedin February 1885. There, a question similar 


‘to that raised here was considered. The finding in that case was 


that the gift was to a woman, her sisters and brother. It was eon- 
tended that the donees did not take the property as tenants-in-com- 
mon. With reference to this contention, Mauthusami Aiyar and 


; Brandt, JJ. stated that, “ In the absence of any direct evidence that 


the intention of the donor was otherwise, wo are of opinion that it is 
consistent with the custom in such cases in ‘Malabar;and that we 
must assume, that the gift was a gift to the brother, and sisters constitu- 
ting them, as such, a tarward and rendering the property conveyed 
by the gift subject to the ordinary incidents of property held 
by a tarwad.” | 

The question which T propose to refer is whether Ayishamma 
and her childen took the properties in question with the incidents 
of property held by a tarwad.” 

K. P; Govinda Menon for G. Sankaran Nair for appellant. 

V. Ryru Nambiyar for respondent. 

The judgment of the ‘Full Bench was delivered by Muthusami 
Aryar J:— ` 

The Court delivered the following 

JUDGMENT:—tThe properties in question originally belonged 
to one Taruvai'and they were given after his death 'to his wife 





1, (1884) I. L. R. 7 M. 815. 
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Ayishamma and her childrenin accordance with his orally express- 
ed wish. The question referred to us is whether Ayishamma and 
her children took the properties with the incidents of property held by 
a tarwad. In the case before us the donor expressed no intention as 
to how the property should be held by the donees and in the absence 
‘of such expression the presumption is that he intended that they should 
take them as properties acquired by their branch or as the exclusive 
properties of their own branch with the usual incidents of tarwad 
property in accordance with the Marumakkatayam usage, which gover- 
ned the donies. This view isin accordance with the principle laid 
down by the Privy Council in Sreemutty Soorjeemoney Dossee v. 
Denobundoo Mullick,1 and Mohomed Shumsool v. Shewukram, 2. The 
decision reported at I. L. R.7 M. 315, Narayanan v. Kannan, was not 
followed in 8. A. Nos. 647 and 648 of 1890 and it appears to us to be 
in conflict with the rule of construction indicated by the Privy Council. 
We answer the question in the affirmative. 


ee 


[231] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Paluvindeagath Ammothi Haji .. Appellant (Plaintif).” 
v 
Fudiamadathumel Kunhayen Kutti... Respondent (Defendant). 
[S. C. I. L. R. 15 M. 480.) 


Malabar Law—uiti—Mortgage —Pre-emption — Court-sale —Nolice to pre- 
emptór —Wairer of pre-emption right. 





An otti mortgagee, who after an invitation from a decree-holder to bid for the 
property mortgaged, at a court-sale in execution of a decree against the mortgagor 
refuses to bid on the ground that junior members of the mortgagors’ family might 
dispute vhe validity of the sale, cannot subsequently enforce his 1ight of pre-emp- 
tion against the purchaser, where the decree against the mortgagor was prima facie 
binding on the tarwad, and the pre-emptor made no enquiry aud had no reasonable 
objection to the decree being treated as binding on the tarwad. 


Per Muthusami Aiyar. J: The Court-sale created a necessity for the pre- 
emptor’s electing either to buy or not to buy. 


Per Best J: Even supposing that on the authority of the dictum in( heria 
Krishnan v. Vishnu,3 a pre-emptor is entitled to be informed what price 
he is to pay and that he does ;not therefore forfeit his right by not 
bidding at the sale, the price becomes an ascertained sum as soon as the property is 


* S. A. No. 1772 of 1891, ~ 12th April 1892. 


1. (1857) 6. M. I.A 526. ` 2. (i875) L. R. 2.1. 4.14 
(1882) I. L. R. 5 M.198. 
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knocked down and the pre-emptor should offerto pay it and a suit instituted 
nearly a year after the sale is therefore not maintainable. 


[Dist 4 M. L. J. 46.] 


Second Appeal against the decrée of the Subordinate Judge’s 
Court of North Malabar in Appeal Suit No. 432 of 1891, confirming the 
decree of the District Munsif of Pynaad in Original Suit No. 1263 of 
1891. 


The plaintiff was an otti mortgagee of certain properties which 


belonged to the Nelliatta Edathil Nair’s family. The mortgage-deed to 
the plaintiff was executed by the karnavan and eight other members 


of the family. The properties were attached and advertised for sale in ` ` 
execution of a small cause decree. The decree-holder invited the 


plaintiff to bid at the sale, but the plaintiff, though present at the sale, 
declined to bid on the ground that while the mortgage to him was by 
nine members of the family, the decree was only against two members, 
the karnavan and senior Anandravan, and that the junior members 
might probably contend that the decree and the sale were not binding 
on the tarward. The properties were sold on the 21st April 1890 and 
purchased by the defendant. The senior Anandravan of the mort- 
gagor’s tarwad made an [282] attempt to set aside the sale, but with- 


out success. The plaintiff filed this suit on 14th April 1891, that is, a 
week before the termination of a year after the sale, to enforce his' 


right of pre-emption and recover possession of the property from the 
defendant.. The defendant contended, inter alia, that the plaintiff having, 
after notice, declined to bid at the auction sale, had relinquished his 
right of pre-emption and could not therefore maintain the suit. The 
District Munsif found that the plaintiff had notice of the sale, but. did 
not bid as he was afraid of a suit by the Anandravers of the mort 


gagor’s family to set the sale aside, and that his act amounted to a | 
' waiver and relinquishment of his right of pre-emption. The Munsitf’s 


decision was confirmed on appeal by the Subordinate Judge. -The 
material portion of his judgment was as follows :— 


“It seems to me that the law of pre-emption should not be pushed | 


to such hard lengths as to entitle its possessor to:play the proverbial 


dog in the manger, and I cannot see what more the decree-holder in 


this case could have done to justify the sale of the otti property in 
execution of his decree without prejudice to the right of pre- 
emption which the ottidar had aright to assert. I think 
the case falls within the principal-of the decision in Bhairom 
N 
\ 


` 


\ 


d 
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Sing v. Lalman and another,! and, as ‘observed in that case by the 
Officiating Chief Justice, the peison, who asserts his right of pre- 
emption and becomes aware that a sale is being negotiated, ‘was bound, 
instead of remaining silent, to commiunicate to the vendor (and to the 
court also in this case) that he was prepared to purchase and that not 
having done so, he must be taken to have countenanced the completion 
_ of the bargain with the vendee and to have waived his right of pre- 
emption.’ The plaintiff was ‘present at this auction sale and could 
have made the bid which the defendant made in this case, but he 


declined to do so for unreasonable fears of his own, and.according to. 


the language of our High Court.in Vasudevan v. Keshavan,2 this must be 
viewed as evidence ‘that at the auction-sale an offer was made (to him,) 
to purchase at the price offered by the highest bidder and rejected.’ In 
my opinion the conduct of the plaintiff, as evidenced by Exh. I and 
the testimony of the defendant’s two witnesses, is such as to warrant 
the inference that he either expressly or impliedly acquiesced in, or 
` relinquished his claim to pre-emption and the judgment of our High 
Court at page 198 of [288] the 5th Volume of the Madras 
. Series of the Indian Law Reports must be read with that of 
Vasudeuvn v. Keshaven already referred to, in which another 
Divisional Bench consistuting of.Sz Charles Turner and the Hono- 
rable Mr. Justice Kernan (the latter of whom was himself one 
of the judges who- decided the former), has held that, if the otti 
holder had no offer made to him of the land at the price bid by the 
highest bidder at the auction sale, he was only entitled to require that 
on payment of that price the sale should be made'to him. In the 
present case the plaintiff is found to have declined fo purchase at that 
or any other price, though he had special notice of .the sale and was 
himself present at the spot, and I therefore hold that he cannot again 


be allowed to assert that right of pre-emption after it has been lost to . 


him by his waiver and relinquishment, when he had proper opportunity 
to exercise such right.” 


C. Sankaran Nair for appellant. 

K P. Sankara Menon for respondent. 

The Court delivered the following 

JUDGMENTS :—Muthusama <Aiyar, J:—Ihe question for 
decision in this appeal is whether an otti-holder in Malabar loses his 
right of pre-emption in consequence of his refusal to bid at a court-sale 
on the invitation of the purchaser at such sale. The contention for the 


1, (1884) I. L. R.7 A. 28. 2. (1884) I. L. R. 7 M. 809. 
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appellant is that he abstained from bidding because he was under the 
apprehension that the junior members of the judgment debtor’s tarwad 
might contest the validity of the court-sale on behalf of their tarwad. 
The decision, must, I think, depend on: the further question how far an 
inyitation to bid at a court-sale is equivalent to an offer to sell from 
the jenmi or the réal owner. There is no reason to doubt that if the 
decree is binding on the tarwad, the otti holder is bound to elect either 
to bid at the court-sale or to relinquish his right of pre-emption. In 
the present case, the decree was one against the karnavan and the senior 
Anandravan of the tarwad and as such it was prima facie binding on ` 


" the tarwad, and no valid ground of objection is shewn by the appellant 


to have existed to the validity of the salein its execution as against 


‘the tarwad. Itis then said that appellant abstained from bidding 


because he feared that some members of the judgment-debtor’s 
tarwad might contend that the decree was not binding on it. The 
decree-holder had a right to bring the property to sale and the 
[234] otti-holder had a right of pre-emption. All that the former was 
bound to do, was to give the latter an opportunity to elect either to 
exercise his right or not, and if the latter did not chose to do so, he 
must be taken to have relinquished his right. The facts found do not — 
indicate that he made any .enquiry or had a reasonable objection to 
the decree being treated as binding on: the tarward. The case is one 
of election and the court-sale created a necessity for, appellant’s electing 
either to buy or not to buy and after one electing not to buy, ho 


. cannot again be permitted to change his mind-and assert his right of 













pre-emption. Iam of opinion this second appeal must fail and be 
dismissed with costs. 


l Best, J:—-The question is whether the lower courts are wrong 
in holding that the plaintiff has forfeited the right of pre-emption 
which he possessed as ottidar of the property which was purchased 
by the respondent on its being sold by court in execution of a decree 
for money obtained by a third party against the jenmi. 

The findings of the lower courts are (1) that notice was sent 
by the decree-holder to the appellant of the date of the sale call- 
ing upon him to exercise his right of pre-emption if so minded, and (2) 
that appellant was himself present at the sale, but would not bid, say- 
ing that the otti to himself was given by nine persons of the tarwad, 
whereas the decree under which the sale was being held was against 
two only, and that he was afraid there might be a suit by the others 
o set aside the sale. a 
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It was no doubt held in Cheria Krishnan v. Vishnu 1 that the 
mere fact that public notice was given of the intended sale—at which 
therefore the ottidar might have come and bid— was not sufficient to 
deprive him of his right of pre-emption. That does net appear, how- 
ever, to be a case in point; ‘for here there was something more than 
the public notice. There was special notice sent to the ottidar himself : 
and it is found as a fact that he was present at the sale and declined 
te bid for fear his doing so might involve him in litigation. 


It appears that the validity of the sale was in fact disputed, but 
without success; and itis only after this that appellant comes into 
court offering to purchase the property in the exercise of his right of 


pre-emption. 


[238] It was held by the Calcutta High Court in Abdul Jabel y. 
Khelatchandra Ghose, * that when property is sold by public auction 
at a sale in execution of a decree and the person having a right of pre- 
emption has the same opportunity to bid for the property as other 
parties present in court, the law of pre-emption does not apply. This 
is certainly not quite in accordance with the dzetum in Cheria Krishnan 
v. Vishnu, (referred to above) that a pre-emptor is “ entitled to be fully 
informed what price he is to pay before he makes up his mind to pay,” 
and “ should not be driven to give any fancy auction price atan auction.” 
But even taking this dictum to be authority for holding that appellant 
did not forfeit his right of pre-emption by not bidding at the auction,— 
as soon as the auction sale ended, the price for which the property had 
been knocked down was a “sum ascertained” for which he could have 
offered to take the property, instead of waiting for nearly a year with- 
out even making the offer. 


No doubt the Limitation Act gives a period of one year for the 
purpose of :nstituting @ sutt to enforce a right of pre-cmption ; but the 
question before us is not whether the suit is in time, but whether by 
his conduct the appellant wiaved his right. Both the lower courts 
have found that he did; and I agree’with them. 


[I therefore agree in dismissing this second appeal with costs. 


1. (1882) I. L. R. 5 M. 198. 2. ( 1868) 1. B. L. R (A. C.) 105. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present::—Mr.. Justice Muthusami Aiyar and Mr. Justice Best. 


ete se eae Appellants (Defts.1, 3, 5, 6, 
Badi Biki Sahibal Ammal and others. $ 7, 15, 16, 18, 39 and 49).* 
v. . : ! 

Sami Pillai + ee. .... Respondent (Plaintif). 


Civil Procedure Code, S. 48--Waiver of provision in bond making whole pay- 
able on defauli—Institution of prior suil, teert act—Interes t post diem—Act XV of 
1877, Art. 216—Transaction by Gosha-women, validity of —Altumgah grant, share 
af male and female under Mahomedan law—Res judicata, court of jurisdiction 
competent to try sc hae suit. 


In'a hypothecation bond dated 30th October 1875 it was stipulated that ae 
should be paid at,a certain rate every year on the 30th October, that the principal 
should be repaid on the 80th October 1878, and that on default of payment of interest 
in any year, the whole principal and interest should become payable. The mort- 
gages sued in toe Munsif’s Court in 1877, for the interest due in 1876, stating in the 
plaint [233] that. he waived the benefit of the provision in the bond that the whole 
should become payable on default of payment of interest in any year and obtain- 
ed a decree. In a suit by the mortgagee in 1888, for the principle and interest at the 
stipulated rate up to the date of plaint, held (1) that S. 43. C. C. P. was no bar to 
the suit as thealternative provision for payment of the whole was inserted for the 
exclusive benefit of the plaintiff and the plaintiff by instituting’ the suit of 1877, 
had exercised his option of waiving the benefit of the provision ; (2) that as there 
was no provision for payment of interest post diem, interest was only payable by way 


of damages after the due date and the claim for such damages was barred under ` 


Art. 116, Sch. IJ of the Limitation Act; (3) that although some of the executants 
were Gosha-women and there was no evidence that the transaction was explained to 
them,‘it was not ,invalid, as they did not deny execution and knowledge of its - 
conteuts and they had executed it in conjunction with very near relations ; (4) that 
the distinction between males and females in tbe computation of shares under the 
Mahomedan law applies also to an Aléswngah grant where the endowment is partible; 
(5) that the fact of certain defendants not having claimed exemption from 
liability in the Munsif’s: Court Suit of 1877, did not render the question of their 
liability res judicata in this suit which the Munsif was not competent to try 


Appeal against the decree, of the District Court of Trichinopoly 


in Original Suit No. 5 of. 1888. 


The facts are sufficiently set out in the following judgment:— 


LY. Bhashyam. Aiyangar and T. Rangaramanya Chariyar for 
appellants. 
C. Ramachendra Row Sahib for S. Subramaniem, T. R. Rama- 


“chandra Aiyar and ‘A. Rajagopala Aiyar for respondent. 





« K. S. No. 88 of 1891, 93rd March 1892. 
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The Court delivered the following 


JUDGMENT :—This is an appeal against the decree of the District 


Judge of Trichinopoly by some of the defendants (Nos. 1, 3, 5-to 7, 15, 
16, 18, 89 and 49). The suit was brought by the respondent on the 
hypothecation bond A; dated 30th October 1875, executed to the 
plaintiff by defendants 1 to 11 and 4 others to recover Rs. 33,541-6-0 
made up of Rs. 19,000 principal due under A and Rs. 14,934-12-8 in- 
terest thereon together: with Rs. 94-8-4 amount of Kist paid by the 
plaintiff in December 1886 and interest thereon. The plaintiff asked 
for a decree for the above amount on the responsibility of the hypothe- 
cated property and also that defendants be held personally liable. 


The judge held the ‘personal : remedy to be barred, but passed a 
decree in plaintiff’s favor for Rs. 31,381-6-0 with interest thereon at 
7 per cent. per annum from date of plaint to date of payment 
plus Rs. 94-8-4 and interest thereon at the same rate from Decem- 


[287] ber 1886 and directed the sale of the hypothecated property - 


(with certain exceptions) in default of payment. 

The first objection argued before us is that the suit was 
barred by S. 43 of the Code of Civil Procedure by reason of O. 8. 
No. 845 of 1877 instituted by plaintiff to recover the first year’s 
interest due under the document A. The document provides that 


interest accruing on the principal sum of Rs. 19,000 at 7 per cent. 


per annum shall be paid by the 30th October of each year, that the 
principal itself shall be repaid on the 30th October 1878 and that 
in default of payment regularly each year the plaintiff shall be at 
liberty’ at once to claim payment of the principal and interest in 
arrears. The first year’s interest not having been paid on the 30th 
October 1876, the Suit No. 845 was brought on the 29th October 
1887. The plaint therein stated (para. 3) that plaintiff had agreed 


to receive yearly the interest due for each year and the principal at_ 


the stipulated time and that he would accordingly receive’ the 
interest for 1877 and 1878 and the principal at the time stipulated 
in the document. The judge held that the plaintiff himself expressly 
waived his right to claim the principal and interest at once, that at 
the date of the former suit, no cause of action to sue for more than 
the interest then due and that S. 43 of the Code of Civil Procedure 
was no bar to the present suit. 


It is argued before us that-no evidence had been - adduced to 


show that plaintiff had, prior to the date of the plaint in the form 
30 l 
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suit, waived the right he had to sue for the principal as well as the 


interest, and thatthe statement in the then plaint that he was will- 
ing to accept the principal and subsequent years’ interest at the 
times originally fixed in A did not amount toa waiver within the 
meaning of 8. 43. | 


We are unable to.accede to thie contention. The alternative 


$ provision in A isone that was inserted for the exclusive benefit of 


the plaintiff. He had therefore an option to sue either for the first 
‘year’s interest only or for the same together with the principal 
amount. It was not necessary that he should manifest his intention 
of waiver by some overt act which could not be recalled. This he 
did by instituting the suit of 1877 and obtaining the decree for the 
first year’s interest alone expressly stating in the plaint in that suit 
that -he exercised the option. We are, unable to accept the 
[238] argument for the appellants that in order to save S. 43 it was 
incumbent on the plaintiff.to have previously communicated to the 


‘defendants the election made by him. The real test appears to us 


to be not whether the option was exercised with the privity of the 
defendants, but whether it'was so exercised as to determine the 
plaintiff’s locus: penitentzae. The first contention must, therefore, be 
everruled. 


It is next contended that the judge was in error in award- 
ing interest on the’ principal amount subsequent to the 30th 
October 1878, as A does not provide for interest post diem. We are . 
of opinion that this contention must prevail. The document containg 
no provision for the payment of interest after the 30th October 1878. 
We cannot, therefore, treat the interest claimed for the period subsequent 
to that date as a charge on the hypothecated property. As observed | 
by Lord Cairns in Cook v. Fowler,1 any claim in the nature of a claim 
for interest after the day up to which interest was stipulated 
for would be a claim really not for a stipulated sum and interest but 
for damages, and then it would be for the tribunal before which 
that claim was asserted to consider the position of the claimant, and 
the sum which properly and under all the circumstances, should be 
awarded for damages.” Asit was also stated by Lord Selbourne 
in the same case interest is given post diem on the principle not of 
contract but of damages for the breach of contract.” This prin- 
ciple has been followed by the High Courts of Calcutta and Allaha- 


———_— 
ù = 





1. (7 ED. R.T H. D. 27. 
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bad, Gudri Koer v. Bhubaneswari Coomar Singh,1 Mansab Ali v. 
Guiab Chand.2 Treating the claim as a claim for damages for failure 
to pay the’principal on the 30th October 1878, we must hold it to be 
barred under Article 116 of Schedule IT of the Limitation Act. 


It is next urged that defendants 1 and 5 were Gosha women 
and that there is no evidence to shaw that the transaction under A 
was explained to them. Both these defendants admitted the 
execution of A and lst defendant did not deny her knowledge 
of its contents. Although they are Gosha ladies, they execut- 
ed the document, the former in conjunction with her son, and 
the latter in conjunction with her brother. We do not, there- 
fore, think that the present case falls within tte scope of the 
Privy Council’s decision in the case in [239] Ashgar Ali v. Delroos 
Banoo Begum.8 Moreover, we observe that this objection was not 
aken in the former suit of 1877. 


Another contention is that 5th defendant was a minor at the date 
of A. She does not appear to have pleaded minority in her written 
statement or applied for an issue with regard to it—neither did she 
appear in the former suit to take this objection. The contention 
appears to be an attempt to take advantage of a statement made by 
the plaintiff's 2nd witness in his cross-examination. The witness was 
called merely to prove his father’s signature in the document A and 
we are not prepared to attach much importance to the indefinite state- 
ment made by him as to 5th defendant’s age 12 years prior to the suit 
We must, therefore, overrule this objection also. 


The next contention is that in computing the shares of 39th and 
49th defendants the judge has made a mistake. This objection appears 
to be well founded. The share of 39th defendant is 7/480, and that of 
49th defendant 7/960 making together 21/960 or 7/320. The contention 
that, as the grant was Aliwmgah, no distinction ought to be made bet- 
ween males and females in computing their shares, is found to be 
untenable on referring to the passage in Macnaughten (page 329) on 
which appellants rely, Itis clear from that passage that the rule 
relied on is applicable in the award of shares to persons-entitled to 
participate in the benefit of an endowment of which the profits alone 
can be divided the endowment itself being impartible. 

It is clear from Exh. III that although the village was claimed 
at the Inam enquiry as jointly endowed for two mosques, the claim 


1. (1891) I. L.R. 19 C. 19 2. (1887) I. L. R.10 A. 58, 
' 3. (1877) I. L.R. 8 G. 324. 


Badi Bibi Ba- 
hibal 


v. 
Sami Pillai. 


Badi Bibi Sa- 
a 


Sami Pillai. 


“l 


Chokkammal 


v. 
Murugathal. 
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was rejected and the defendants’ family enfranchised the village as a 
personal Inam. This contention, therefore, also fails. 


The next objection-is that the shares of defendants 15 and 16 who 
are the brothers of defendants 39 and 49 should also be exempted from 
liability for the plaint debts. The mere fact of defendants 16 and 16 
having been parties to the former suit does not estop them from 
claiming the exemption in this suit which the District Munsif had no 
jurisdiction to entertain. We must, therefore, exonerate their shares 
which amount to 28/960=7/240. 


[The judgment then deals with certain other objections to the 
decree and the memo. of objections which are immaterial for this 
report. ) 


[240] IN THE HIGH COURT OF JUDICATURH AT MADRAS. 


- Present :—Mr. Justice Muthusami Aiyar, and Mr, Justice Parker. 


Chokkammal Anni ce e Appellant (Ist Defendant).* 
Y. Š 
Murugathal Anni. .... ...’ Respondent (Plaintiff)... 
Gift_—Persona designata. 


Where.a widow, who made an illegal adoption to her husband in tue belief 
that it was legal, applied for transfer of Miras of her husband’s estate to her 
‘adopted son’s name stating her reasonsfor the application in the words, ‘I 
.have adopted Alagasundara Mudaliar, ‘natural younger brother of my 
husband with my husband’s permission and appointed the said Alagasundara 
Mudaliar heir to all the villages, the Miras of which stands in my name: Š 
Held that these words cannot be said to constitute a gift to the adopted son as a 
persona designata independently of the adoption. 


Appeal against the decree of the Subordinate J udge’s Court of 


_Negapatam in Original Suit No. 9 of 1887. 
â The plaintiff, the-widow of one Alagasundara Mudali, sued as the 


Leiress ofher adopted son Tyagaraja Mudali to recover the property 
left -by him. The principal defendant Chokkammal Anni was 
the widow of Minakshisundara Mudali, who according to the 
plaintiff's case had adopted her husband Alagasundara Mudali, 
Alagasundaram .was the natural brother of Minakshisundaram, and an 
orphan at the date of the alleged adoption by Minakshisundaram. The 
plaintiff alleged, inter alia, that in 1862 some years after the date of 
Minakshisiindaram, the defendant his widow made a gift-of the proper- 

=A. 8 No. 114 of 1890 vth August 1992. ~*~ 








Ca 
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ties to Alagasundaram and the latter became entitled to the estate in aaa eae 
consequence independently of the adoption. Alagasundaram died after “Murugathal 
having adopted Tyagaraja ; the latter died leaving a widow who also 

subsequently died. The plaintiff stated that she thus became entitled 

to the estate, as mother of the last male owner. She alleged also that 

her husband Alagasundaram, and after him his son Tyagarajan, and 

subsequently Tyagarajan’s widow and then herself were in possession 

of the estate ever since the gitt in 1862, until she was dispossessed by 

defendant a short time before the suit. The defendant, inter alia, 

denied the adoptions of Alagasundaram and Tyagarajan, the gift Of 

1862 and the possession of Alagasundaram and the other subsequent to 

[241] 1862. She stated that she had effected a transfer of 

the assessment in 1862 in Alagasundaram’s name, and afterwards in’ 

Tyagarajan’s name for her convenience, but always remained in posses- 

sion of the properties herself, and the plaintiff’s right if any wasbarred 

by. limitation. The Subordinate J udge held that Alagasundaram was 

adopted, not by Minakshisundaram, but by the defendant herself 

after Minakshisundaram’s death, and that Tyagarajan was also =~- 
adopted by Alagasundaram, but the adoptions conferred no titlewhatever _ a a 
to the estate as Alagasundaram who was the natural brother of the ae 
adoptor and an orphan was not eligible for adoption. He held however : 
that the gift set up was true, and thatthe estate had remained in the 
possession of the donee and his heirs in pursuance of it till a few years 
before the suit, and the plaintiff had thus acquired a title by adverse 
possession also. The defendant appealed to the High Court. The case 
of gift was based on two documents Exhibits A and B, dated 1862, th 
one a petition by defendant for transfer of Miras to Alagasundar 
the other a Sammatht patramor deed of consent for the same p 

The plaintiff adduced also oral evidence in support of the gift. 3S 









A and B were as follows:— 


pm.. 





Exhibit A. ; 
To l 
The Tahsildar of Nannilam Taluq. 


Petition submitted by Chokkammal, Mirasdar of Kulikarai, &e. 
(villages said Taluq. | 


As I have adopted Alagasundara Mudaliar, natural younger brother 
of my- husband, with my husband’s permission and appointed the said 


De Rae ee 


Pieper d 

Ċhokkammal 
at Dis v. z 

Marugathal. 


. person. 
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Alagasundara Mudaliar heir to all the villéges, Miras for which stands 
in°my'name, excepting the 3 villages of Anaivadapathi, Anaithenpathi 
and Ottakudi Vadapathi Estate, money dealings &c., I request that the 
Miras standing in my name in respect of the villages other than the 
said 3 villages, may be transferred in his name and that the Sircar 
proceedings may continue to be conducted by him. 


March 1862. (Mark of) CHOKKAMMAL. 


[242] Exhibit B. 


20th March 1862. 
To <i 


‘Her Majesty’s Government. 


Sammathipatram executed by Chokkammal, Mirasdar. of Kulikarai, 
&c., (villages), Nannilam Taluq. 


As I have adopted Alagasundara Midaliar, natural younger brother 
of my ‘husband, with my husband’s permission, I request that of the 
Miras lands I own, the Miras standing in my name in the undermen- 


tioned villages, other than the 5villages of Anaivadapathi, Anaithenpathi, 


Ottakudi Vadapathi, Kamalapuram and Jaganathan Palai, may be re- 
moved from my name and the Miras entered in the name of said 
Alagasundara Mudaliar and that cultivation, money collection and other 
Sircar business may, be ordered to be carried on in the name of the said 


at 


‘C. Ramachandra Row Sahiband P. R. Sundara Avyar.tor appellant. 


” 


T.: Rama Row for respondent. 


Their lordships’ judgment on the question of gift was as follows:— 


The Court delivered the following 


JUDGMENT :—‘“ As regards the gift set up by respondent, 
the Subordinate Judge discusses the evidence in support of it and 
comes to the conclusion that it is true and valid in paragraphs 103 
to 105 of his judgment. The oral evidence is that of respondent's 
witnesses 2, 4, 7 and 93 and the Subordinate Judge himself con- 
siders it’ worthless and on referring to it we see no reason to form 
3, different opinion. The Subordinate Judge considers, however, 
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that documents A and B may,.be taken to have operated as instru - 
ments of gift. Document A is a petition presented by appellant 
in March 1862 to the Tahsildar of Nannilam Taluq praying that 
Miras standing then in her name be transferred to that of respondent’s 
husband and the material words in it ave,‘ I have adopted 
Alagasundara Mudaliar, natural younger brother of my husband, 
with my husband’s permission and appointed the said Alagasundara 
Mudahar heir to all the villages, the Miras of which stands in my 
name.’ Document B is a Sammathi patram or deed of consent to 
the transfer of Miras taken from her by the Tahsildar on the 20th 
[243] March 1862 and it recites the adoption as one made by her with 
her husband’s permission but says nothing as to his appointment as heir. 
The words in A “ appointed him heir ” no doubt indicate an intention to 
transfer the property but they are not, in our opinion, sufficient to 
import an independent gift. Under Hindu law a widow is not compe- 
tent to appoint an heir to her husband’s” property though she-is 
at liberty to make an adoption when she is authorized by her husband 
to do so and thereby to constitute, the adopted son as heir and the 


reasonable construction to be put upon those words, following as they do 


the recital of adoption, is that they are explanatory of the effect of the 
adoption made. ` 


“ This view receives corroboration from the omission of these 
words as superfluous in Exh. B and from ‘the fact that the appellant 
desired to give the respondent’s husband an absolute, and 
not merely a widow’s estate. Again, the property in litigation 
is of considerable value, and if an independent gift had been con- 
templated, a formal document would have been executed. Though 
respondent’s husband was ineligible for adoption owing to his 
relationship to his adoptive father as his brother, yət appellant 
might have counted upon the acquiescence of the family of her 
reversioners to which the adopted son belonged. In this connection 
it is noteworthy that Kaliyanasundara Mudali, the eldest surviving 
son of Bava ‘“Mudali, gave his own son Tyagaraja in adoption to 
Alagasundaram’s widow after his death. Moreover, the story of an 
independent gift which was not mentioned in the original plaint nor 
referred to on any previous occasion was probably an after-thought sug- 
gested by the remark made in the judgment of the Su berdinate Court 
of Kumbakonam in O. S. No. 13 of 1884 that the transfer of Miras 
might be taken to amount to a gift. We are of opinion that the con” 
struction put by the Subordinate Judge upon Exh. A cannot be sup- 
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ported and that there i is no reliable evidence of a gift as an independent 
transaction.” 


[Their lordships held thatthe prescriptive title -set up by the 
plaintiff had been made out and therefore dismissed the appeal with 
costs. | 


[244] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Sir Arthur J. H. PR Kt. Chief Justice ma 
Mr. Justice Wilkson. 


Sabapathi Pillai . a a dain (Plaintif). * 
l v. 

{ Respts. (1st, 5th, 6th, 7th, 
“t. 8th & 16th Defendants). 
[5. 0. I. L. R. 16 M. 76,] 


T. Somasundarm Pillai and others 


* ` 4 ^ i 
. + Hindu Law— Sale by Hindw father-—Interest of son in mother’s womb,’ 
$ á Me ° . 


A sale of ancestral property by a Hindu father will not pass the interest of a 
son born after the alienation but in his mother’s womb at the time. 


(Expl. 22 M. 812 F. 14 I. O. 60.) 


Appeal against the decree of he Subordinate Judge’s Court of 
Madura (West) in Original Suit No. 4 of 1890. 


The suit was instituted for partition of family donte against 
the father (1st defendant) and for recovery of the plaintiff’s share in 
properties in the possession of alienees of 1st defendant. The plaintiff 
claimed his share in item 12 on the ground, that his interest arose at 
the time he was begotten and that although the alienation by 1st 
defendant was before his birth, it did not pass his share to the alienee. 
The Subordinate Judge dismissed the plaintiff’s claim for item 12. 


The plaintiff appealed ¿inter alia for a half share of item 12. 
F. Krishnaswami Azyar for appellant. 

R. Shadagopachariar for respondents 3 to 6. 

S. Thiagaraja Aiyar for 6th respondent. 


Rrishnaswami Aiyar :—The interest of the son in ancestral pro- 
perty arises from the time heis begotten, and not from the date of 
birth, A partition can be re-opened by an after-born son if he was in 
the mother’s womb at the date of partition, see Mayne’s Hindu Law, 


- ™ A.B. No. 72 of 1891. ‘ 5th May 1892 
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S. 431, and Yekeyamian v. Agniswarian 1. In Minakshi v. Virappa, 2a 
disposition by will.of ancestral property was held invalid against a son 
in the womb. The opinion expressed in that case that a sale for 
value may be valid in similar circumstances is no decision and I 
submit, not correct. There is no distinction in principle. A person 
is deemed to exist for purposes of inheritance or partition from the 
time of conception. This is the rule in the Roman Law and the 
English Law. There is also a decision of this court on this very 
[245] question in Regular Appeals 43 and 46 of 1874. See Doe v. 
Lancashire,? Beale v. Beale,t Doe v. Clark,5 Thellusson v. Wood,® and 
Palmer v. Cancroft.’ These English cases also shew the rule of civil 
law. See also Mitakshara I, 6, Ss. 1—12. 


Chief Justice:— How is a purchaser for value to be affected ? 


Krishnaswami Aiyar:—The question is when the son begins to 
have an interest. If his interest is from the time of conception his 
right cannot be affected by the bona fides of the purchaser. The son 
has a legal estate and the disposition by the father whether by gift or 
sale is invalid. 


Shadagopachariar:—I submit the decision in Minakshi v. Virappa? 
is binding. In the case of a sale the judges hold that the purchaser 
takes the entire estate. 


The Court delivered the following 


JUDGMENT :—The appellant is the plaintiff, an infant of 41 
years, who sues, nominally by his next friend his maternal uncle, to 
set aside, so far as his share is concerned, certain alienations made 
by his father, the Ist defendant. The appeal relates to items 4, 5, 
10 and 12. Items 4 and 5 were sold to the 5th defendant in July 
1887, two months before plaintiff was born. Item 10 was sold to 
6th defendant in Septemper 1888 a year after plaintiff’s birth, and 
item 12 in April 1887. 


With reference to these transactions the Subordinate Judge 
found that the sale of items 4 and 5 was bona fide, and supported 
by consideration, and that the sale was” valid and binding on the 
plaintiff, that the sale of item 10 took place in discharge of antece- 








1, (1869) 4 M. H. O. R. 807 4. (1718) 1. P. W. 244.8. 0. 24 E. R. 378. 
2. (1884) I. L. R. 8 M. 89. 5. 2H. Bl. 889. 
3. (1792) 2 R. R. 585. 6. (1799) 4 Vesn. 885. 31 E. R. 117. 
7. (1706) 2 Vesn, 578. 28 E. R; 976. 
31 
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dent debts which are not shown to have been immoral: and that as 


the plaintiff was not + born at the time when item 12 was sold to 


the 8th defendant, he cannot object to the alienation. 


[After holding that the sale of items 4, 5 and 10 was valid 
the judgment proceeds :—] 


' With reference to item 12, it is admitted that the sale was not 
made to discharge an antecedent debt and the only question is 
whether the plaintiff who was not born until 44 months after this 
transaction is entitled to dispute it. It is argued that the son’s 
interest in ancestral property -exists even before birth. A son can- 
not object to an alienation validly made by his father before he was 
[246] born or begotten because it is by birth only that he obtains an 
interest in property then existing in his ancestor—-(Mayne’s Hindu 
Law, S. 316.) The question is whether the right of the son to take 
objections to the alienation of the father dates from the hour of his 
birth or from that of his. conception. The right of an after-born 
son to share as a coparcener property which has already been 
divided depends upon his being in the womb, of his mother at the 
time of partition. This indicates that under Hindu law membership 
with the family is considered as commencing from conception, (See 
Smrithi .Chandrika I, 27,.) In Regular Appeals 53 and 54 of 1877" 
(Muthia Chetty v. The Collector of Madras) it was held by a bench of 
this court that a father could not make a gilt of ancestral -property so 
as to defeat the rights of a son in the womb. Following this decision 
the-court held in Minakshi v. Virappa, 1 that the rights of a son in the 


- womb could not be defeated by a will made by the father. Ina case 
Musswmat Gowra v. Chunimun Chowdhry, reported at page 840 of S. W. 


R, for 1864 Norman C. J. and Kemp J. held that a child in the womb 
takes no estate and that ason was not entitled to set aside a deed of 
compromise executed by his father while he was utero matris. But by 
a rule now generally adopted in jurisprudence, for certain purposes, 
existence begins before birth. As Blackstone says “an infant in 
venire sa mere is supposed to be born for many purposes. It-is capable 
of having a legacy or a surrander of a copy-hold ostate made to it. 
It may have an estate assigned to it, and it is enabled to have an 
estate limited to its use and to take afterwards by such limitation 


- as if it were then actually born” (1 Bl.’ Com. 130). As Domat says, 


(Civil law, Part II, Book- II. S.1, para. 2797), “The children not 








1, (1884) I. L. R. 8 M. 89. 
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pleader for the defendants in the suits which they were defending. Anen ayya 
Such being the case the lower courts are. right in’ holding the agree- Padmayya. 
iment to be invalid under S. 28 of. the Act by reason oF its not t having as 
been filed in court.. tae 


The next contention is that even if the agreement i is invalid, plain- ` 
tiffs are entitled to a decree for the legal fee or ati least for the amount 
admitted by defendants to be due; and in support of this contention 
reference is made to Krishnasami v. Kesava.1 As was observed by 
Straight J. in Razi-ud-din v. Karim [249] Baksh? the object of S. 28 
is only “to protect necessitous; improvident or careless litigants from 
being taken advantage of by uncrupulous legal advisers and provision 
is therefore made for remuneration in excess of and apart from. the 
amount allowable taxation of the costs” whereas S. 29 recognises the 
right of a pleader to recover the amount due to him ind ependently of 
such agreement for the costs, fees,charges and disbursementsin respect 
of the business done.” 


The Subordinate Judge must therefore be asked to find what is the 
amount legally due to the late Krishna Pai as pleader for the defendants 
independently of the promissory notes A and B. ) 


The finding to be popEaees within one month-from the shes of 
he receipt of this order. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


^ © Present:—Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. 
Justice Wilkinson. 


_Dandibhotla Suryanarayana ... ... Appellant (Plaintiff).* 
| v. 


Raja Narayya Appa Row Bahadur Zamin. ) . 2s 
dar Garu, minor by manager Nittala > Respondent (Deft). 
- Narasayya Pantulu Garu C Ae 


(I. L. R. 16 'M. 40.] 


A 


Landlordiand tenant—Rent Recovery Act VIII cf 1865, Ss. 1 and 13— Inamdar Suryanara- 
—Kottubadi—Written agreement. a l yana 








v. 

An Inamdar in a Zamindari is bound to the Zamindar'not merely kattubadi Appa R 

or other revenue due to Government but jodi included by the’Zamindar’s Sannad 
in the assets of the Zamindari, the tenant.is a tenant arid the Zamindar is entitl- 


* §. A. Nos. 792 to 796 of 1891. 15th March 1892. 
3. (1890) I. L. K. 14 M. 68. ` 2. (1890) I. L. R. 12 A. 169 at p. 174. 
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Suryan7ra- ed to proceed against him under Act VIII of 1865. Rama v. Venkatachalam, 1. 
haa distinguished. - 
Appa. Row. The Inam title-deed is not an agreement in-writing within the meaning of 8 
| 18 of the Rent Recovery Act. 
[R. 21 M.116 F.B.] 


Second Appeal against the decree of the District Court of Kistna 
in Appeal Suit No. 388 of 1889 confirming the decision of the Head 
Assistant Collector of Kistha in Summary Suit No. 34 of 1885. 


[250] The plaintiffs in this case were small kattubadi Inamdars un- 
der the defendant, a Zamindar, holding their lands on favourable terms 
on condition of performing certain services. The defendant distrained the 

| property of plaintiffs for kattubadi due on the plaintiffs’ Inams. ‘The 
plainitffs sued to release the property from distraint and for damages. 
They contended, inter alia, that they were not cultivating tenants and 
did not come within Act: VITI of 1865. The contention was disallowed 
by both the Munsif and the District Court on appeal. R 


The plaintiffs appealed to High Court. 


K. Naraina Row for. appellant. å 
V. Bhashyam Aiyangar for respondent. 
The Court delivered following 


JUDGMENT :—The first. question argued in this second appeal 

is whether the plaintiff is a tenant within the meaning of Act VIII of 
1865. Itis contended that as the plaintiff is an Inamdar and not a 
cultivator of the land he cannot be regarded as a tenant of the Zamin- 
dar. The argument is founded upon a misconception of- the decision of 
the Privy Council in Ramaswami v. Bhaskarasami.2 The sole question 
before the Privy Couhcil was whether a certain document required. 
‘ registration. On behalf of the appellant (defendant in the case) it was 
argued that the document was a patta and that therefore it was 
exempted from registration. All that the Privy Council decided with. 
reference to the construction of Ss. 3, 8 and 9 of Act VIII of 
1865 was that the provisions were made upon the assumption that 
there is an existing relation which would warrant the application for a 
written patta. The case of Ramav. Venkatachalam! is distinguishable 
as in that case what the rentor claimed to collect-was the kattubadi 








and road-cess payable to Government, a deduction being allowed as a 
remuneration for his trouble. In ‘the present case the jodi which the 


1, (1885) I. L. R. 8 M, 576. 2. (1879) I. L. R. 2M. 67 (P.C.) 
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Zamindar seeks to collect was included by the sannad in the assets 
of the Zamindar and is payable direct to the Zamindar. The 
definition of a tenant in Act VIII of 1865 is a person who is bound to 
pay rent to a landholder. Itis not denied that the Zamindar is a 
landholder and it is conceded that plaintiff is bound to pay the 
Yamindar jodi or quit rent upon his Inam. We think therefore 
that the lower courts were right in holding that the plaintiff 
was a tenant and that the Zamindar was entitled to [254] 
proceed against him under Act VII of 1835. The relation of 
landlord and tenant undoubtedly has long existed between the Zamindar 
and the plaintiff and his predecessors in title. With reference to the 
contention that the Zamindar can only claim the amount of jodi entered 
in the patta granted by the Inam Commissioner, it is conceded that 
since the decision of this court in Regular Appeal No. 81 of 1888 the 
finding of the lower appellate court cannot be questioned. 


It is contended by the respondent that the opinion of the 
District Judge that the Inam title-deed is such a document as is 
contemplated by S. 13 of Act VIII of 1865 cannot be upheld and we 
have no doubt that the judge was in error. The plaintiff does not 
claim to be an intermediate landlord. He admits that he is an 
Inamdar or holder of land with a right of occupancy and merely 
contends that he sublets the land to others. This will not confer 
on bim any higher status than that of a tenant. 


It does not appear that the other points raised in the memo. of 
appeal presented to the lower appellate court were argued or press- 
ed upon the attention of the judge and no issue was recorded on 
these points in the Court of First Instance. We cannot therefore 
allow them any weight to have here. The appeal fails and is 
dismissed with costs. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Paningapalli Ramasami es ... Appellant (Plaintif).* 
v. 
Pentakota Ramasami oie ... Respondent (2nd Deft). 


Archaka—Trustee—Presumption from management. 








* S. A. No. 1604 ot 1891. 8th April 1891. 
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. When the Archaka or officiating priest of a temple has been managing the 
affairs of .a temple with the knowledge and privity of the worshippers, the pie 
senpron is that he is the trustee as well as the Archaka. 


Second Appeal against the decree of the District Court of 
Vizagapatam in Appeal Suit No. 119 of 1890 modifying the decree 
of the District Munsif of Yellamanchili in, Original Suit No. .334 
of 1889. : 


[252] Plaintiff the Archaka ofa ac who claimed also -to be 
the manager sued: inter alia, to recover possession of the plots of land 
on behalf of the temple. Defendants contended, inter -alia, that 
plaintiff was-not the Dharmakarta and was not therefore entitled 
to:maintain the suit. An issue was framed on the question of the 
plaintiffs: right to: sue- on behalf of the temple. The District Munsif 
‘observed,’ “He is the-Archaka, and at his mercy and with his per: 
mission the residents at Ramagiri live in their houses. as proved by 
his witnesses. He is therefore the proper man to sue on behalf of the 
temple.” On the event the Munsif decreed for plaintiff the 2nd 
defendant appealed to the District Court of Vizagapatam. The 
District J udge reversed the Munsif’s decision and dismissed the suit 
as against 2nd defendant on the ground that the plaintiff who 
was only a temple servant could not sue on behalf of the temple, 
and that the trustee, and in the absence of one, the worshippers 
were the proper persons entitled to sue. 


C. Mahedava Aiyar for appellants. 
T: Yy. Seshagiri Aiyar, for respondent. 
The Court delivered the following 


_ JUDGMENT:— The District Munsif has found ae plaintiff 
‘is , the. Archaka and that'it is with his permission that the’ sites. of 
houses in the village of Ramagiri are occupied. There is also an ` 
averment in the plaint that -1st--defendant buil a house on the 
plaint site No..2 on coadition of quitting it when desired by plain- 
tiff. In the absence of any other trustee, the Archaka may be 
doing the duties of, Dharmakarta, as is urged by appellant’s pleader 
to be the case here. If either. the averment in the plaint. or the 
allegation that plaintiff has been doing the duties of _Dharmakarta 
be true,. plaintiff is entitled to maintain the suit. The Calcutta case 
relied’ on by the District Judge is not in point, as, the. object, of the 
plaintiff in that suit is stated to have been to“ oust the Mutwali, 
get herself. appointed in his place and have the properties vested in 


\ 


Vot. It. THE MADRAS LAW JOURNAL REPORTS. ' 949 


heir,” Lutifunnissa Bibi v. Nazirun Bibi, 1 whereas the present suit 


is brought for the purpose of recovering property on behalf of the -. 


temple by ‘one who professes and is found by the District Munsif to 
have been managing the affairs of the temple all along. The cases 
cited on behalf of respondents, Wajid Ali, Shah v. Dianaiullah Beg 2 
` Raghubar Dial v. Kesho Ramanuj Das 3 aré also not.in point, as~ the 
[263] plaintiff in neither of those cases sued as trustee. If, as found 
by the Munsif, plaintiff has’ been managing with the knowledge and 
privity of the worshippers, the presumption is that he has been 
Dharmakarta as well as Archaka of the temple, and this view of the 
case the judge has overlooked. . 


We may also observe that in some minor. temples i in this Presidency 
the offices of Arcchakan and manager are found united i in the same person. 

It is not clear to us how the judge came to dismiss the suit as a 
whole when the only appellant was the 2nd defendant, who disclaimed 
all interest in item No. 2. 

We set aside the Lower Appellate Court’s decree and remand the 
appeal for-replacement on the file, with the direction that the judge do 
come to a finding as to whether appellant has been also the manager 
of the temple as held by the District Munsif'; and in case of his 
agreeing with the District Munsif on this point he will proceed to 
dispose of the case on its merits with regard to item No. 1. - As regards 
item No. 2 the decree of the District Munsif will stand. 

The ` costs hitherto .incurrod will be provided for in the revised 


decrec. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Chathu. oe sai ... Appellant (3rd Defendant).* 
v. i j . 
Virarayen alias Cheria Thambiran ERN. 
Areal Ki | n | Respondent (Plaintif. 


[I. L. R. 15 M. 491] 
Acknowledgment in uriting— Limitation Act XV of 1877, S. 19, para. 2— 
Oral evidence when criginal lost— Admissibility of—Evidence Act J of 1872, S. 65. 


* § A. No. 1211 of 1891. 11th April 1892. 
1. (1884) I. L. R. 11 C. 88 at 86. 2, (1886) I. L. R. 8 A. 31. 
3. (1888) I. L. R. 11 A. 18 (F.B.) 

32 


Ramasami 
v. 
Ramasami. 
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Held, that secondary evidence Of the contents of a document containing an 


-acknbwledgment of the plaintiff’ s right i is admissible in cases in which secondary 


evidence would be admissible under S. 65 of the Evidence Aot, notwithstanding the 
provisions of 8. 19, para. 2 of the Limitation Act. 


Shambhu Nath N ath v. Ram Chandra Shaha, 1 followed. 


[254] IRE Appeal against, the decree of the Subordinate Judge 
of South Malabar at Calicut in. Appeal Suit No. 911 of 1889 reversing 
the decree of the District Munsif of Calicut in Original Suit No. 531 
of 1888. 


_ Plaintiff sued as the assignee of the jenm right of certain lands 
from Palakuramba, Moosad who had demised the same on Kanom to the 
Koyapati tarwad for the recovery of the lands from the defendants who 
held them on a sub-kanom from that tarwad. The sub-kanom to the 
defendant's predecessor was in 1797 and the suit was instituted in 
1888. Plaintiff relied upon an acknowledgment by the defendant's 


predecessor in 1845 in a document executed by him to a third person 


to save the bar of limitation. That document was marked as Exh. 
VIII in a prior suit to which the 3rd defendant was a party.. The 
document was found to have been lost and the District Munsif holding 
oral evidence of its contents inadmissible dismissed the suit as barred: 
The Subordinate Judge on appeal decreed the plaintiff’s claim being of 
opinion that oral evidence of the acknowledgment could be received. 


Defendant No. 3 preferred a second appeal to the Sa Court. 
P. A. D’Rozarié for appellant. 
` C. Sankaran Nair for respondent. 
The Court delivered the following 


-JUDGMENT :—It is‘ conceded that if secondary evidence of the 
contents of the document filed as Exh. VIII in O. S. No. 747 of 1878 
on the file of the District Munsif of Calicut is admissible under 8. 19 


. of the Limitation Act, the present claim will not be barred ; but it'is 
- contended that on the true construction of para. 2 of. 19 such 
‘evidence is not admissible even though the document may be lost, 


destroyed or even withheld by the opposite party. We are unable to 
accept this contention. We agree with the Calcutta High Court, for 
the reasons mentioned ‘i in Shambhu Nath Nath v. Ram Chandra Shaha,! 
that S. 19 of the Limitation Act must be read with Ss. 65 and 91 of the 
Evidence Act and that it does not exclude secondary evidence of 





1. > (1885) I. L. R. 12 C. 267, 


` 
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contents of documents in case in which such would be admissible under 
S. 65. 
This second appeal fails therefore and is dismissed with costs, 


Note :—See per contra Ziulnissa Ladli Begam Saheb v. Motidev Ratandev.1 


v mma n, 





[255] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Parker. 


Pudia Purayail’ Ibrayen Kanhi a Appellant (Flaintif). * 
v. 
Sa oe aia Koya ao Respondents (Defendants). 


rT, L. R. 15 M. 501.) 
Suit for declaration of status as member of tarwad by karnavan—Valuation 
for jurisdiction. 


+ 


A suit by a person claiming to be the karnavan for a declaration of his status 
a5 & member of the same tarwad with the defendants should be valued for purposes 
of jurisdiction as a suit for possession of the whole tarwad property. 

[R. 15 0. W. N. 828=14 C. L. J. 47.) 


Appeal against the order of the: Subordiante Judge of North 
Malabar, passed on ©, M. P. No. 18 of 1890 for presentation to the 
proper court of the plaint presented by petitioner as not coming within 
the pecuniary jurisdiction of the said court. 


This was a suit by the plaintiff alleging himself to be the karnavan 
for a declaration that the plaintiff and defendants 1 to 8 were members 
of one tarwad, The Subordinate Judge held that as the tarwad consist- 
ed of 30 members the value of the plaintiff’s suit was only a thirtieth 
part of the whole tarwad property, and directed the plaint to be return- 
ed to the proper court, as that fell within the Munsif’s jurisdiction. 


The plaintiff appealed to the High Court against the order of ing 
Subordinate Judge. 


C. Sankaran Nair for appellant. l 
V. C. Desikachariar for T. R. Ramachandra Aiyar for respondents. 
The Court delivered the following 


JUDGMENT :—The question which we have to decide in this 
case is, how is a suit brought by one of the members of a Malabar 
tarwad to obtain a declaration of his status as a member of that tarwad 


©. M. A. No. 49 of 1890. Tth April 1892, 
(1878) T. L. R12 B, 268, 


Chathu 
v. 
Virarayen. 


Ibrayen 
Kanhi 


v. 
Komamutti. 
Koya. 


Tbrayen 
Kanhi. 
V. o 
Komamuti 
Koya. 


t 
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to be valued for purposes of jurisdiction. The tarwad concerned in this 
litigation consists of 30 members including [256] the plaintiff, and the 
value of its. property is Rs. 96,605. According to the Marumakkatayam 


_ usage, no member of a tarwad can enforce a partition of tarwad 


property at his pleasure though such partition can be made with the 
consent of all its members. In the case before us, the Subordinate 
J udge held that the value of the share which would ordinarily be 
allotted to the plaintiff if a partition were effected by common consent, 
viz., Rs. 886-13-4 was the value of the present suit and that he had 
no jurisdiction to entertain it and in support of his opinion he relied on 


the decisions of the High Conrt in S. A. No. 442 of 1883 and-in regular 


Appeals 135 of 1885 and 131 of 1886. Itis contended before us that 
tarwad property not being partible,-its aggregate valu3 is the proper 
value of the suit, and thatthe District Munsif was right in holding’that 
he had no jurisdiction. Our attention is drawn ` to the case Ganapati 
y, Chathu 1 in which it was decided that a suit brought to obtain a 
declaration of ‘title to spacific property should be instituted in that 
court in which a suit to recover its possession ought to be filed on the 
ground of title. The point for consideration is, what is the subject- 
matter of the present suit and what is its value within the meaning 
of S. 12 of Act III of 1873. The status of a member ofa Malabar 
tarwad carries with it four distinct rights, viz., (1) aright to be main- 
tained in the tarwad house, (2) a right to see that -tarwad property is 


not alienated otherwise than in accordance with law, (8) a right to 


become the tarwad karnavan when he becomes the senior male member 
and (4) aright to a share if a partition were made and the tarwad 


broken up by common consent. 


In the case before us the plaintiff sued as karnavan and the declara- 
tion he desires to obtain carries with it a recognition’ of his right to 
present possession of the tarwad property. Itis therefore governed by 
the principal laid down in Ganapati v. Chathu and the plaintiffs 
in the cases on which the Subordinate Judge relies sued as 
mere “Anandr vans, the first defendant i in each case being the karnavan. 


The order of the Siperdinate Judge must be set aside and he must 
be directed to entertain the plaint and deal with ib in accordance with 
law. The:respondents will pay appellant's costs. 


=~ 


x 


1, (1884) I. L. R. 12 M. 228. 


~w 
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[257-1N THE HIGH COURT OF JUDICATURE AT MADRAS.  Sambayya 


v. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. ie esta 
Guduri Sambayya and another ... Appellants (Defendants).* 
v. | . 
Gollapudi Gopalakrishnamma ... Respondent (Plaintif). 


[I. L. R. 15 M. 489.) 
Suit upon title to lani—Declaration of easement of way —Inconsistent charac. 


ber. 
Where the plaintiff sued to restrain the defendints from obstructing him in 


putting up a door across a lane on the ground of his exclusive title to the lane: 
held that it was not competent to the court to declare an easement of way in favor 
of the plaintiff over the lane. 


Second Appeal against the decree of the Subordinate Judge of 
Ellore in Appeal Suit No. 468 of 1890 reversing the decree of the 
District Munsif of Ellore in Original Suit No. 17 of 1890. 


Plaintiff sued to restrain the defendants from obstructing him in 
putting up a door across a lane to which he claimed exclusive title. The 
plaintiff appealed to the Subordinate Judge. The Munsif found against 
the plaintiffs title and dismissed the suit. Court and the Subordinate 
Judge while agreeing with the Munsif on the question of title to the 
lane was of opinion that he was entitled to a right of way over the lane 
and made a declaration accordingly. = 


“The defendants appealed to the High Court. 
S. Gopalaswami Aiyangar for appellants. 
E. Venkatarama Sarma for respondent. 

The Court delivered the following 


JUDGMENT :—The suit brought by respondent was for res- 
training the appellants from obstructing him in raising a door across 
the lane in dispute, on the ground that the lane was his exclusive pro- 







perty. . 
The Subordinate Judge has found that the lane does not’ belong 
to the respondent. | * 
` Instead of dismissing the suit on that finding, he was declared 
“that both plaintiff and defendants have rights of easement by long user 


over the lane and has decreed that neither party.should interfere with 
the other in the exercise of this right. 


* S. A. No. 1026 of 1891. 28rd March 1899, 
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F 


Sambayya In a suit brought to establish a right of ownership of property it 
dopale eich: is not competent to the court to enter into and decide the 

SSRS [288] question of right to an easement over the lane, see Lalji Ratanj 
v. Gangaram Tulèjarami, Though as observed in Virasvami Gramini 
v. Ayyasvami Gramini,2 the courts are bound to take into consideration 
all the rights of the parties to a suit, both legal and equitable, and give 
effect thereto by their decrees, as far as possible, they are not at liberty 
either to grant a relief not prayed for in the plaint or that does not 
naturally flow from the ground of claim as stated in the plaint. 


Neither the pleadings nor the issues in the present case suggest a 
right of easement and the parties cannot be fairly presumed to have 
proceeded to trial with reference to such right. 


We therefore set aside the decree of the Subordinate Judge and 
restore that of the District Munsif without prejudice however to plain- 
tiff’s right to establish his claim of easement, if any, by fresh suit. 


Respondent will pay appellant’s costs of this appeal and also in the 
Lower Appellate Court. ' 


— ee, es a 


IN THE HIGH COURT OF JUDICATUEE AT MADRAS, 
Present :—Mr. Justice Muthusami Aiyar and Mr, Juctice Best. 


Nallaparazu Anandarazu = ... Appellant (Plaintif).* 


' Anandarazu V: Chittapragada Viyyanna, minor by 
v. his guardian Savitramma and others.. 
, Viyyanna. 
{ 


l Respondents (Defts). 


[I .L. R. 15 M. 492] 


Limtation Act XV of 1877, Sch. II Art. 120—Suit for apportionment of 
Kaitnbadi. 











Where plaintiff and defendants held distinct portions of an Inam subject to 
payment of Kattubadi under one and the same patta and the Head Assistant 
Collector made an order of apportionment of the Kattubadi more than six years 
before suit: keld that a suit for the apportionment of Kattubdadi and quit-rent 
payable on the land in pessession of the plaintiff was not barred under Art. 120 of 
the Limitation Act asthe order of the Collector was not made under any legal 
authority. 


+, 


Per curtam : So long as- the joint liability lasts each is entitled to claim an . 
apportionment. 


* S. A. No. 965 of 1891’ 80th March 1892, 
1. (1864) 2 B. H.C. R. 176. 2. (1868) 1. M. H. C. R. 471. 
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Durga Pershad v. Ghosita Goria,| distinguished 
; CR. 1. C. L. J. 73] 


[259] Second Appeal against the decree of the Subordinate 
Judge of Ellore in Appəal Suit No. 436 of 1890 confirming the decree 
of the District Munsif of Tanuku in Original Suit No. 114 of 1890. 


The suit was for apportionment of Kattubadi on certain Inam 
lands in plaintiff's possession/ against defendants who held other 
Inam lands under the same patta all of which were jointly assessed. 
Defendants 2 to 5 contended that the suit was barred by reason of an 
order of the Head Assistant Collector passed more than six years 
before suit making an apportionment. The District Munsif dismissed 
the suit as barred. On appeal the Subordinate Judge confirmed the 
Munsil’s decision. 

The plaintiff preferred a second appeal to the High Court. 

Y. Bhashyam Atyangar for appellant. 

M. Venkataramiah Chetti for respondents 2 to 4. 

The Court delivered the following. 


JUDGMENT :—The question for decision in this appeal is 
whether the lower courts are wrong in dismissing the’ suit as barred 
by Art. 120 of Sch. IT of the Limitation Act. The suit was brought 
for the apportionment ‘of Kattubadi and quit-rent payable on the land 
in possession of the plaintiff. 


Plaintiff’s case is that of an entire area of 164 acres charged with 
Rs. 516-6-6 as Kattubadi and quit-rent, he is in possession of 121-92 
acros as purchaser from, and of 7.32 acres as tenant under, 8th 
defendant, that defendants 2 to 7 are in possession of the remainder 
in several portions as purchasers, that the average amount payable 
for each acre is Rs. 3-2-44, but that defendants 1 to 5 have been 
paying less than the amount so calculated on the acres 18°22 in their 
possession, which has in consequence been levied from plaintiff since 
1882. Hence this suit to have the Kattubadi and quit-rent apportion- 
ed in the several shares and for the recovery of the excess amount of 
Rs. 55-5-8 (at Rs. 18-7-1 per annuum). levied’ from plaintiff during the 
3 Faslies immediately preceding the suit, and interest thereon. 


First defendant disclaimed all interest in the property in ques- 
tion and defendants 6, 7 and8 supported the plaintiff’s claim while 
A 

P 3. (1885) I..L R. il C. 284. 


Anandarazu 


v. 
Viyyanna. 











Anandarazu 


v. 
Viyyanna. 
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defendants 2 tod pleaded that the apportionment was rightly made 
[260] by the Head Assistant Collector in August 1881 on the taram l 
rent or sist of the lands, and that they have been paying accordingly 
ever since’ and no fresh apportionment is necessary. They further plead- 
ed that the suit is time-barred as the lower courts have found: 


' Hence this appeal. 


We do not agree with the courts’ below that the claim for 
apportionment is barred by limitation. The parties to the suit hold 
distinct portions of the Inam subject to payment of the Kattubadi, 
under one and the same Inam patta. Their position is therefore 
analogous to that of joint pattadars who have to bear a common 
burden as between themselves and Government. So long as the joint 
liability lasts each is entitled to claim an apportionment and such 


claim can no more be time-barred than can a claim for rent so long 


as the title to the land is not extinct. If the order of the Head 
Assistant Collector referred to by the defendants was made under any 
legal authority and could as such be held to be binding, it might bar 
the suit, but we are not referred to any legal enactment which would 
justify our treating the order as -being conclusive. The mere fact that 
such an order was made can have no greater force than the expression 
of an opinion by a revenue officer. 


The decision in Durga. Pershad v. Ghosita Goria, 1 is only 
authority for the proposition that ‘Art. 120 of Sch, IT of the 
Limitation Act is applicable to a suit by a tenant against his land- 
lord for apportionment of the rent payable to such landlord for the 
portion of land obtained by him on partition out of what had thereto- 
fore been held by the tenant under all the co-sharers jointly. 


The present is not a suit between tenant and landlord, but by a 
proprietor against other proprietors for apportionment of the assess- 
ment on lands included in a single patta. The decision in Durga 
Pershad v. Ghostta Goria’) is therefore not in point. 


In allowance of this appeal we set aside the oe of hoth .the 
courte below and remand the suit to the District Munsif for replacement 
on his file and disposal according to law. 

The costs of this appeal and in the Lower Appellate Court will be 
paid to the plaintiff by defendants 2 to 5. 





1, (1885)'I. L. R. 11 O. 284. 
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[261] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :--Mr. Justice Muthusami Aiyar and Mr. Justice 
Wilkinson, i , 
Gopala Aiyangar ots ... Appellant (Petitioner).* 
D. | 
Savuri Aiyangar and others ... Respondents (Cownter-Petrs.) 


Hindu i left by widow—Presumption of husband’s estate or 
Stridhan. 


There is no presumption under the Hindu law, thatthe property left by a- 


widow was her husband's estate, nor that it was her Stridhan. 


Appeal under S. 19 of Act VII of 1889, against the order of 
the District Judge of Tanjore in C. M. P. No. 796 of 1889. 


On the death of one Ammani Ammal a Hindu widow, the 
petitioner Gopala Aiyangar as her husband’s ‘paternal grand-uncle’s 
son’s daughter's son applied for a succession certificate to collect 
the debts due to her. There were also applications by the 
deceased’s sister, her brother’s son, and her husband’s brother's widow. 
The petitioner alleged that the property left by the deceased was the 
property of her husband and that ‘he was the heir as the husband’s 
bandhu. The District J udge held that there was no evidence to show 
whether the property ‘was the Stridhanam of the deceased or her 
husband’s estate and dismissed the petition of Gopala Aiyangar. 


The petitioner appealed to the High Court. 
S. Subramama Aiyar for R. Sadagopachariar for appellant. 
V. Krishnswami Aiyar for 1st respondent. 


Subramania Aiyar:—I contend that:the property left by a 
Hindu widow must be presumed to be her husband’s. See 1 W. R, 
107 and Bannerjee’s Marriage and Stridhan, P, 320. The petitioner 
is the heir to the husband’s estate as his bandhu. 


Krishnaswami Aiyar:—I. L. R. 8 M, 218 decides that there 
is no such presumption. In 1 W. R, 107 the plaintiff sued as the 
alienee of a widow to establish her right to the property on the 
ground that it . was Stridhan which the widow had absolute power 
to alienate. The court merely held that there was no persumption 


[262] that it was Stridhan, and that the plaintiff omgi prove her case. ° 


Bannerjee’s view is based on that T 
© * G, M.A. No, 114 of 1891. 25th October 1892, 
33 - 
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Subramanta Aiyar. (in reply) :--In the Madras’ case property 
stood in the name of the wife of one of the members. of an undivid- 
ed family and. the court- merely held that there was no presumption 
that it was family property. There was no question whether pro- 
perty left by a widow washer husband’s estate or her Stridhanam. 


The Court delivered the following 


JUDGMENT :—Following Narayana v. Krishna, 1 we are of 
opinion that there is no presumption either way and that in the absence 
of proof that the property left by the widow was the property of the 
husband, appellant was not entitled to a certificate. The case relied 
on by the appellant, Sreemutiy Chunder Monee Dossee v. Joykissen 
Sircar, 2 was before the court when Narayana v.Krishna! was decided. 


The appeal fails and is dismissed with costs. 


-e eee 
. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, and Mr. 


Justice Wilkinson. 


Ittithi Kunji Amma and others ees oe one eae 


Elayat Raman Menon and others. | Hera) (Defts. Nos. 5, 7, 


` CI. L. R. 15 M. 494]. 


Civil Procedure Code, Ss. 18, 488—Res Judisata—Competency to try 
subsequent suit, when—Requisites of concurrent jurisdiction—Subject maiter and 


pecuniary limits. 


The predecessors in interest of the principle defendant instituted a suit in the 
Subordinate Court of Calicut on the 6th of August 1877 against the karnavan of 
the plaintiff’s tarward the main question for decision in which was whether the 
land in suit was the jenm of the defendant’s Devasom or of the plaintiff’s tarward. 
The suit having been decreed against the plaintiff's karnavan in January 1878, the 
plaintiffs now sued in the Disirict Court of South Malabar for a declaration that 
the prior decree was not binding upon them and that the property was the jenm 
of the plaintiffs tarward, impleading the Rajah of Cochin as one of the defendants 


Held, that although the Subordinate Oourt of Calicut at the date of the trial 
and determination of the former action was not competent $o try, by reason of the 
provisions of S. 482, of Act X of 1877, which came into force on the 1st of October 


‘1877, the present ‘suit to which the sovereign prince was a party defendant, yet the- 





* A. S. No. 156 of 1890. 24th Fubruapy 1892. 
1, (1884) I L. R. 8 M. 214 at 218. 2 LW R.107. 
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prior decision was res judicata as a Subordinate Court wasa court of comparent 
jurisdiction as regards the subject-matter of the suit and the pecuniary limits of 


its jurisdietion. 
[R. 24 A. 112. 


[268] Appeal against the decree of the District Judge of South 
Malabar in revised Original Suit No. 2 of 1883. 


The plaintiffs were members of ane of three branches of a tarwad 


called the Elayat branch. The karnavan of the tarwad executed a ' 


kychit to the Vadakunathan Devasom in. 1874, acknowledging the 
jenm right of the Devasom to the plaint property. The trustees of the 
Devasom who were predecessors in office of the present 2nd and 3rd 
defendants brought on the 6th.of August 1877 O. S. No. 28 of 1877, on 
the file of the Subordinate Court of Calicut to recover the property on 
this kychit against the karnavan of the Kenath tarwad and obtained 'a 
decree on the 12th of January 1878. The plaintiffs now sued for a 
declaration that the properties were the jenm of the plaintiff’s tarwad, 
hat the. decree in 9. S: No. 28 of 1877, obtained by defendants 1 to 3 
‘for recovery of the property, was not binding upon them, and that the 
defendants who had obtained possession in execution of the said decree 
were bound to relinquish such possession to the plaintiffs. His 
Aighness the Maharajah of Cochin was impleaded as the Ist defendant, 
although he was not a party to O. S. No. 28 of 1877. The defendants 
contended that the matter was res judicata by reason of the decision of 
the Subordinate Court of Calicut. The District Judge held that the 
Karnavan of the Kenath tarwad was sued in his representative 
character and that although the plaintiffs: were members of a different 
Tavazhi they were constructively parties to the suit and were bound 
by the decree in O. 8. No. 28 of 1877. He was also of opinion that the 
Subordinate Judge of Calicut was competent to try the present suit in 
respect of the subject matter and its pecuniary value and that the fact 
that he could not entertain a suit against the Rajah of Cochin 
subsequeut to the enactment of S. 433 of Act X of 1877, was immaterial 
and dismissed the suit. 


The plaintiffs appealed to the High Court. 


V. Bhashyam Aiyangar ` and SDs: Bie Ramachandra Aiyar for 
appellants. 


2 and 3. 
an Court delivered the following 


R. Shadagopachariar and C. nidur Nair for respondents ` 


` 
` 
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. JUDGMENT :—The only question we are called upon to deter- 
mine in this appeal is whether the court which tried O. 5. No. 28 
[264] of 1877 was competent to try the present suit within the meaning 


of S. 13 of the Civil Procedure Code. 


Original Suit No. 28 of 1877 was a suit instituted in the court 
of the Subordinate Judge on behalf of the Vadakunathan Devasom to 
recover certain property from the family of the plaintiffs in the present 
suit. The main question for decision in that suit, as-it is in the present 


suit, was, whether the land in suit was the jenmof the Devasom 


or of the tarwad to which the plaintiffs belong. That was a suit on 
behalf of the Devasom, this is a suit against the Devasom. It is argued 
that inasmuch as the Rajah of Cochin is a party-defendant in the 
present suit the Subordinate Court which tried O. S. No. 28 of 1877 
was not a court of jurisdiction competent to try the present suit and 
that therefore S. 13 has no application. 


Original Suit No. 21 of 1877, was instituted in the Subordinate 
Court on the 6th August 1877, butit was not heard and détermined 
until January 1871. Act X of 1877 came into force on the Ist October 
1877-and by S. 433 it was enacted that a sovereign prince or ruling 
chief could not be sued in any court subordinate to a District Court. 
It is in consequenee of this provision of law that the present suit’ was 
instituted in the District -Court. 


It has been argued that as at the time when O. 5. No. 21 of 1177 
was instituted there was no provision of law which prohibited the 
entertainment of a suit against a sovereign prince by the Subordinate 
Court, the present suit was one which might have been instituted in 
the court of the Subordinate Judge. The words of S. 13 are “ court of 
jurisdiction competent to try such subsequent suit”, and we are of 
opinion that the only reasonable construction which can be placed upon 
these words is that they must be held to refer to the jurisdiction of 
the court. at the time when the suit was heard and determined. This — 
is also the view of the Calcutta High Court, Gopi Nath Chobey v. 
Bineguat Pershad,! and Raghunath Pangah y. lssur Chunder Chowdhry. 2 


Are we men to hold that because the Subordinate Court. was not . 
competent to entertain the present suit by reason of the Rajah 
of Cochin being : a party- -defendant, it is nota court of jurisdiction 





1. (1884) I. D. R. 100.697. g, (1884}-1. L. R. 11. O. 158. 


` v 
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|265] competent to try such within the meaning of 8.18? We think .. pase 
not. Those words have been interpreted by their lordships of the oF. 
Privy Council to mean a court having concurrent jurisdiction with the mal 
court trying the subsequent suit, whether as regards the subsequent à 


matter of the suit or the pecuniary limits of its jurisdiction, Misir 
Raghobardial v. Sheo Baksh Singh. 1 


k 


It is not and cannot be contended that the court of the Subordi- 
nate Judge has not concurrent jurisdiction with the District Court both 
as regards the subject-matter and the pecuniary limits of its juris- 
diction; for, the jurisdiction both of the District J udge and of the 
Subordinate Judge extend to all original suits and, proceedings of a 
civil nature, S. 12 of Act III of 1873. | 


It isthe “ matter in issue” in the suit that forms the essential test 
of res judicata, Pahlwan Singh v. Risal Singh 2. The matter inissue 
inthe present suit, viz., within thecognizance ofthe Subordinate 
Court and it having been decided in the former suit, we do not think 
that the plaintiffs are entitled by merely adding the Rajah of Cochin 
as a party-defendant to call upon the District Court to decide an issue 
which has already been decided by a court of concurrent jurisdiction. 


We are fortified in this opinion by the ruling of the Privy Council 
in the case of Sourjemanee Dayee v. Suddanund Mohapatter, 3. That 
was a judgment with reference to the 2nd clause of Act VIII of 1859 
whicb corresponded with S. 13 of the present Act. Their lordships 
were of opinion that the term “cause of action” in that section was to 
be construed with reference rather to the substance than to the form of 
action. - i 


This appeal therefore fails and must be dismissed with costs. 









IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


' Muthuvaduganatha Tevar... n Appellant (Plaintif).* 
j 
Periasami alias Oodayana Tévar ...” Respondent (Defendant). 


(I. L. R. 16 M. 11.] 





* A. S. No. J18 of 1890. 25th April 1982. 
1. (1882) I. L. R. 9G. 489. 2. (1881)I. L. R. 4A. 55, 
: 8. 12 B., L. È, 804. 
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. Hindu law—Impartible Zammdari—Estate of daughter’s son—Coparcenary 
among daughters sons—Daughter’s son, stock of descent—Succession to impartrble 
estate hela by daughter’ 5 Son. 


[266] Where a person aicaseiei to an impartible Zamindari as adaughter’s 
son, held that on his death, his son is entitled to the Zamindari in eee to 
another daughter’s son. 


Per curiam: (1) There is no coparcenary among the sons of several daughters 
in respect of property inherited from the muternal grandfather ; (2) where an im- 
partible estate has been inherited by a daughter’s son, the further descent of the 
property must be traced from him and not from his maternal grandfather. 


Per Muthusamt Aiyar J: (1) A daughter's son, though he succeeds to an ob- » 
structed heritage under the Hindu law, does not take a qualified estate. (2) A 
collateral cannot claim to succeed to an impartible estate as a coparcener of tho 
last male owner, if the latter dies leaving male issue (3) Even assuming coparcen- 
ary among the sons of several daughters, before succession can pass from one line 
of descent to another, the former must be extinct. 


[Ap 19 M. 451 R. 80 M. 348=17 M. L. J. 275.) 


3 


Appeal against the decree of the Subordinate Judge of Madura 
(Bast) in Original Suit No. 87 of 1889. 


The facts are sufficiently set out in the judgment of Best J. 
M, O. Parthasaradh Aiyangar and V. Ranga Chariyar for appel- 


S. Subramaniem, V. Bhashyan Aayangar- and F. C. Dasikachari tar 
for respondent. 


The Court delivered the following 


JUDGMENTS :—Muthusami Aiyar, J :—The contest in this ap- 
peal is as to the right of succession to the Zamindari of Sivaganga. 
Dorasinga Tevar was the last male holder, respondent is his son and 
appellant is the son of Kattama Nachiyar, Dorasinga’s prodecessor . 
Appellant is related to the Istimrar Zamindar as daughter’s son and 
respondent as the son of a senior daughters sou. The question * for 


‘determination is whether, under the Mitakshara law, succession is to 


be traced from the last male holder or the Istimrar “Zamindav. The 
lst and 8rd to 6th issues recorded in this case relate rather to the 
different grounds on which appellant presses his claim than to indepen- 
dent questions. i 


As regards the 1st issue, viz., whether succession is to be traced 
from the last male holder or his maternal grandfather, appellant’s con- 
tention is that, when a person succeeds to an obstructed heritage, that 
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person is not, whether a male or female, a full owner. There is, however, 
no warrant foritin the Mitakshara. The general rule of Hindu law is 
that, when a male heir sucċeeds a male owner, the former is as much full 
‘owner as the [267] latter, the principle being, as stated by Manu in 
„Ch. IX, verse 187, that to the nearest Sapinda the inheritance belongs. 

The only recognised exception to it is that, when a female, such as a 
widow or daughter, succeeds a male owner, her succession is a case of 
interposition between him and his next sapinda on the authority of 


Katyayana, who directs that, upon the death of such female, the - 


last male owner’s {and not her own) heirs shall take the heritage. 
This text is referred to, and the history of the introduction into the 
Mitakshara of the widow and daughter among heirs is explained 
in the decision of this court in Muthu Vaduganadha Tevar v. Dora 
Singha Tevar.1 As for obstructed and unobstructed heritage (saprati- 
banda and apratibanda), the, distinction is material only to the extent 
that, in the one case, the nearer male heir excludes the more remote, 
whilst in the other, the doctrine of representation excludes this rule 
of preference. It is founded upon the theory that the spiritual benefit 
derived from three leneal male descendants such ag son, grandson 
and great grandson, is the same, though, among collateral male 
heirs, the quantum of such benefit varies in proportion to the 
remoteness of the male heir from the deceased male owner. Hence 


it is that the text of Vagnavalkya cited in the Mitakshara, Ch. IT, 


S. 1 verses, 2 and 3 premises the death of a male owner without 
male issue and enumerates his heirs in the order in which they are 
entitled to succeed, adding that, on failure of the first in the order 
in which they are enumerated, the next in order is the proper heir. 
Thus the rule that to the nearest sapinda the inheirtance belongs 
applies alike whether the heiritage is obstructed or unobstructed 
with this difference, viz., that, when the last full owner leaves SONS, 
grandsons and great grandsons,, their sapinda relationship confers 
equal spiritual benefi on him, though their blood relationship is 
not the same and that they are all co-heirs within the meaning of 
the rule. The decision of the Subordinate Judge on the Ist issue 
is, therefore, correct. 


The 8rd issue, is whether, upon the death of Kattama Nachi- 
yar, the Zamindari devoled upon Dorasinga Tevar and appellant 
as joint family property and whether, upon the death of the former, 
it davolyes upou the latter by right of survivorship. it is suggest- 

1. (1881) I. L. R. 3 M. 290 at 330 and 381. 
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ed for appellant 1st, that it is joint family property and 2ndly, 
thas his right of survivorship excludes respondent from succession. 
[268] The right of survivorship, as recognised. by the Mitakshara 
presupposes two things, Viz., a subsisting coparcenary in respect of the 
property in litigation and the death of the last male owner without 
male issue. In the case before us, respondent is Dorasinga Tevar’s j 
son and even assuming that the estate was Gommon both to appel- 
lant and Dorasinga Teyar, no right of survivorship can arise in 
appellant’s favor. Again, coparcenary presupposes a common 


= descent from the same paternal ancestor and community of interest 
‘in the property in dispute and as daughters are transferred by 


marriage to the gotvas or the families of their husbands, neither 
can they nor their sons be said to be coparceners so as to consti- 
tute a joint Hindu family in the true sense of the expression. 
Further, to what extent, an impartible estate can be treated as joint 
family property though it vests in .one of its members by the 
custom of primogeniture and to what extent a right of survivorship 
can be deduced from impartibility was considered by this gurt 
in Naraganti Achammagaru v. Venkatachalapati Nayanivaru, 1 and 
the decision in that case rests on the view that, before succession 
can pass from one line of descent to another, the former must be 
extinct and that the proper heir is not necessarily the coparcener — 
nearest in blood to the original owner, but the nearest coparcener. 


‘of the genior line. Again, how far is joint family property as 


between father and son for the purpose of invalidating a mining 
lease granted by the former was considered in Beresford v. Ramasubba, 2 
and it was held i in that case, on the authority of the decision of the 
Privy Council i in Sartaj Kuari and another v. Deoraj Kuari, 3 that, 
even as between real coparceners, an impartible estate devolving in 
accordance with the custom of primogeniture is not joint family ` 
property for all « Purposes. The right of survivorship on which 
appellant insists wa properly held ‘by the Subordinate Judge not to - 
subsist. 

The 4th issue .was: raised with ‘reference to ‘the contention 
that Dorasinga Tevar’s interest it the Zamindari was only a 
qualified interest and that it consisted only in the right of 
, Management subject to appellant's right to succeed to him on 
his death and the Subordinate Judge was right in disallowing it 


1. (1881) J. L. R. 4.M, 252 and 267. 2 (1889). I. L. R. 18 M. 197. 
EN 3. (1888) I. L: R. 10 A. 272 at 283. 


Vou. it. THE MADRAS LAW JOURNAL REPOR'S. 965: 


also. In the first place, Dorasinga was owner aa not a mere 
manager, and his ownership was ‘that of a male sapinda and not 
[269] a qualified heritage as in the case of a widow or daughter. The 
Smritis from which his right of succession is deduced by the Mitak- 
shara in Ch. II, 8. 8, verse 6 are those of Vishnu and Manu. The 
former says, “In regard to the obsequies: of ancestors, daughter’s 


sons are considered son’s sons,” and the latter observes, “ By that. 
male child whom a daughter, whether formally appointed or ‘nob, © 


shall produce from a husband of an equal class, the maternal grand- 
father becomes the grand sire of a son’s' son: let that son give the 
funeral oblation.” The Smrition which the Mitakshara rests the 
daughter’s succession is that ot Brihaspati, who says, “as a son, so 
does. the daughter of a man, proceed from his several limbs.” It 
is then clear that in the case of the daughter, the ground of succes- 
sion is that she is her father’s sapinda, because she proceeds from 
his limbs like a son, but in the case of daughter’s son it consists in 
the union of blood relationship through the mother with that of 
sapinda relationship in its spiritual sense’ as in that of son’s son or 
the son of an appointed daughter under ancient Hindu law. Here 
I may also draw attention to the Vedic texts cited in Smriti Chan- 
drika and to its effect, as discussed in Ch. IV, verses 4 to 8. Those 
texts shaw that there is a passage in the. Taittiriya' Veda to the 
effect that females and persons wanting in an -organ or sense<or 
member are incompetent to inherit, that accordingly Baudhayana 


_ gays that females are Incompetent to inherit and that the author of the 


Smriti Chandrika considers that what they take is not Dayam or pure 
heritage but only an “amsom” or an allotment in thé nature of a 
provision or a qualified heritage. Reading the foregoing passages 


together, it follows that, when the daughter succeeds, she takes the. 


heritage as an amsom or as a provision for life with power of alienation 
on exceptional grounds or, as is usually put, as qualified heritage and 
that, as she succeeds solely by reason of blood relationship, her 
succession is: constituted into a case of interposition between two 
consecutive male heirs who are both blood relations’ and sapindas i in a 
spiritual sense. It is also clear, on the other hand, that, when the 
daughter’s son succeeds, he succeeds as a regular sapinda in the Same 
way in which a son’s son or the son of an appointed daughter succeeds, 
that the Vedic text and the disability consequent upon it do not apply to 
him, that he inherits from his mothers’s father though after her death 
and not from her, that he is a full owner like a son’s son or an 
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appointed daughter’s son, and that like every regular or male 
[270] sapinda he also becomes’ a fresh stock of descent when the 
right to inherit once vests.in him. The appellant’s contention which 
ignores this distinction between the daughter and the daughter's son as 


heirs at law cannot be supported. 


As regards the 5th issue, it is sufficient to state that nearness or 
remoteriess of relationship to the Istimrar Zamindar is perfectly 
immaterial. As observed by the Privy Council in Neelkisto Deb 
Burmono v. Beerchunder Thakoor and others 1 and by this court in 
Achammagaru v. Venkavachalapati, * “ it is the nearest in blood to the 
last male holder that is the proper heir and not the senior member of 
the whole group of agnates.’’ 


_ In connection with the 6th issue, it i is argued for appellant 
that like daughters, daughter’s sons inherit asa class and that as 


all the heirs in each class must be exhausted before the estate 


devolves on another class, appellant is a preferable heir by right’ 
of survivorship. This contention is again, as observed by’ the 
Subordinate Judge, clearly nob tenable. It ignores the principle 
that, when by the custom of primogeniture, the senior male ina 
class of heirs excludes the others, the exclusion continues not only 
during his life, but so long as he leaves lineal heirs competent to 
succeed to him. Ifan impartible estate devolves on the eldest of 
three sons by the custom of primogeniture to the exclusion of the rest, 
the preference due to seniority of birth is not a mere personal privilege, 
but a heritable interest which descends to his lineal heirs as his 
representatives. The doctrine of representation as between the father 
and his three lineal descendants consequent on the notion that he is 
reborn in them obtains on each occasion the succession opens up and 
the eldest son’s tight te exclude his brother is continued to his lineal 
male heirs. It is then said that when an impartible estate devolves on 
the eldest of several daughters, the other daughters take by right 
of survivorship. Hach daughter’s succession is only. a case of 
interposition and as she idies, the next in seniority is her father’s 
heir and thus inherits the estate as heir and not by right af survivorship 


= a8 recognised by the Mitakshara. 


As regards the 2nd.and 7th issues, I agree in the opinion of 
the Subordinate ‘Judge that there is noiestoppel in either case for 





1. (1869) 12 M. I. A, 523. 9, (1881) I. L. R. 4 M. 267. 
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the reasons assigned by him. As the appeal, fails on the merits, it 
is not necessary to consider the 8th, 9th and 10th issues. 


[271] I would dismiss this appeal with costs. 


Best, J :—This is an appeal by the plaintiff against the Sub- 
ordinate Judge’s decree dismissing his suit for possession of the 
Zamindavri of Sivaganga to which plaintiff claims to be entitled to 
` succeed on the death of the late Zamindar Dorasinga Tevar, in 
preference to the defendant who is the son of the said Dorasinga 
Tevar. 


_ The Istimrar Zamindar was Gouri Vallabha Tevar who died in 
1829. Thereupon his brother Muthu Vaduga Tevar took possession, and 
he and his descendants retained the same till 1864, when Kattama 
Nachiyar, daughter of the Istimrar Zamindar, recovered the same 
under the decree of the Privy Council following on the judgment of 
their lordships in Katama Natchiar v. The Rajah of Shivaguwnga 1. 
Katama Nachiyar died in 1877 when a contest arose as to the right 
‘of succession between her son, the present plaintiff and Dorasinga 
Tevar, the son of her elder sister’ (deceased) Vellai Nachiyar, which 
resulted in favor of the latter,'‘on the ground that the estate taken by 
Kattama Nachiyar as a daughter was a limited estate, and that on 
her death it devolved not on her own heir but on her father’s heir 
and that Dorasinga Tevar as senior grandson was that heir: 
. Muita Vaduganadha Tevar v. Dorasinga Tevar, 2. Dorasinga Tevar 
succeeded, therefore, and held the Zamindazi, till 1883 when he died. 


Hence this suit in which the plaintiff—appellant—seeks to get 
possession as grandson of the Istimrar Zamindar and, therefore, 
more closely related to him than defendant who is a great grandson. 

The question, therefore, is. whether, on the death of Dorasinga 
Tevar, the succession is to be traced from the Istimrar Zamindar ag 
contended by the plaintiff or from Dorasinga Tevar himself ag 
urged on behalf of the defendant. The Subordinate Judge has 
upheld the defendant’s' contention and I am of opinion that he is right 
in so doing. 

It is urged on behalf’ of the plaintiff that Dorasinga Tevar's 
possession was as manager of the estate by reason of its imparti- 
bility and that, the estate having been the joint family property of 
himself and plaintiff, the latter is entitled to the same by right of 
survivorship. 


1. (1868) 9M. I. A. 589, 3. (1881) L. R. 81. A. 99. 
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- [272] As was observed in the Naraganti case, “The impartibility. 
of ° the subject does not necessitate the denial of the right .of 
suryivorship, and there .are not wanting in the admitted rules which 


_ govern the enjoyment of such property and the succession to it, 


indicia of co-ownership and consequent survivorship.” But can 
the plaintiff be held to have been a: co-owner of the Zamindari 
with Dorasinga Tevar, for it is only in case of co-ownership 
that there can be a right of survivorship. As pointed out by the 
Subordinate Judge, plaintiff and Dorasinga Tevar are the sons of 
different fathers and consequently members of different Hindu families 
and therefore.not co-parceners within the meaning.of the Hindu 
law. The claim by right of sorvivorship has, therefore, been 
rightly rejected; and as the last male owner from whom the right 
of succession is to_be traced-in Dorasinga Tevar, the Subordinate 
judge is right in holding that the son, the defendant, and not 
the plaintiff, is the person entitled to succeed -to the Zamindavri. 


This appeal fails, therefore, and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
‘Wilkinson. TAAR” „i 


Tirugnana Sambanda Pandara Sannadi | Appellants (Defendanis 
Avergal and others so RE 1,3 and 5 to 7).* 


D. 
Nallathambi Pillai and others 
I. L. R, 16 M. 486. 


} Respondents (Pfs. 1, 2, 
f Aand 5). 


Transfer of Property Act TV of 1882, S. 62, Cl. (a)—Usufructuary mortgage— 
Discharge of debt by profits—Right to redeem. 


Where, in a usufructuary mortgage, possession of the mortgaged property is 
delivered to the mortgagee with the stipulation that he should manige the property 
pay a certain sum annually to the mortgagor and‘appropriate the remainder to- 
wards the motgage-debt rendering full accounts of all receipts and disbursements, 
and the mortgage-deed further provides that the mortgagee should be entitled to 
interest on his loan at the rate of 6 percent perannum and “after the said debt 
is discharged in full” the mortgages should re-deliver possession to the mortgagor, 
and where it appears from the context that the discharge of the debt is contemplated 
to be made from the profits of the property: 

Oooo mmm nnnnnnee 
* S. A. Nos. 1481 to 1488 of 1891. Tth September 1892. ) 


4 


/o 4, (1881)I. L. R. 4M. 850 at p. 267. | 


. dents. 
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- Held, that the mortgagor is not at liberty to redeem until the debt is discharged 
from the rents and profits-of the property and that he is not af liberty undef the 
[273] provisions of the contract and S. 62, Ol. (a) of the Transfer of Property meh 
to pay the debt himself. 

(Cons. 23 M. 33; R. 20 B. 677.] 


~ 


Second appeal against the decree of the Subordinate Judge of 


Madura (East) in Appeal Suit No. 468 of 1890 modifying the decree 


of the District Munsif of Madura in Original Suit No. 490 of 1887. 


-` Plaintiffs who were the hukdars of the Melvaram right over two 
villages suit to redeem a usufructuary mortgage made in 1885 to the 
defendants, the temple committee, of their Melvaram right, alleging 
that the debt had been discharged from the rents and. profits of the 
villages and that if any balance was found to be due on taking accounts 
they were prepared to pay the same to defendants. The mortgage-deéd 
recited, as the reason for the mortgage that the plaintiffs were not able 
_to_collect the incomes of the villages i in time and were consequently 
obliged to borrow for paying the salaries. of certain temple servants 
which they were bound to pay from the incomes of -the villages and 
provided, inter alia, that the defendant should manage the villages, pay 


the Government poruppu and road-cess, pay to the: plaintiffs each year’ 


a certain sum for the salaries of the temple servants and appropriate the 
remainder towards the debt and interest at 6 per cent. per annum. The 
defendants were to account for all receipts and disbursements and “after 
the said debts were discharged in full” deliver possession to the plaintiffs. 
The defendants pleaded, inter alia, that, according to the provisions of 
the mortgage- deed, the plainsiffs were not entitled to ask for redemp- 
tion until the debt was discharged from , the profits of the property 
itself that a large balance was still due and the suit was therefore not 
maintainable. The District Munsif found that a sum of Rs. 676-9-4 
was still due on the mortgage-deed, and folding that the plaintiffs were 
not entitled to-sue until the whole debt had been discharged, dismissed 
the suit for redemption but declared the amount due on.the mortgage. 
On appeal the Subordinate Judge held that the plaintiffs were entitled 
to redeem on paying the amount due tothe defendants. The defen- 
dants preferred a second appeal to the High Court. 


P. R. Sundara Aiyar for Appellants. 
V. Bhashyam se and V. Krishnaswami Aiyar for Respon- 


[274] Sundara Aiyar :—I contend that- mndar “the terin of the 
mortgage-deed, the plaintiff could not sue to redeem until the debt ig 
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discharged from the profits of the property. S. 62., Cl: ( n) of the Trans- 
fer ‘of Property Act lays this down. Compare Cl. (b) of that section 
which enacts that where the mortgagee is authorised to pay himself 
only the interest from the profits, the mortgagor may redeem on him- 
self paying the mortgage amount. The reason of the mortgage, Viz., 
that the plaintiffs were not able to’ manage the estate and pay the 
temple servants, shows that it was the’ intention of the parties that the 
defendants should remain in possession till the debt was discharged 
from the incomes of the property. I rely on the dictum of the Privy 
Council in Shah Mukhun Lall v. Baboo Sree Kishen Singh1, and in 
Nawab Azimut Ali Khan v. Jowahir Singh 2, and on N. W.P. S. D. A. 
1854 p. 388, N. W. P. S. D. A. 1851 p. 221 and Rajah Saheb Perladh 
Singh Bahadoor v. Broughton 3 . All these cases lay down that where 
the debt, has not been already, discharged the suit should be dismissed. 


Bhashyam Aiyangar:—S. 62, Cl. (a)-says the mortgagor may 
redeem “when such money is paid”. Ib strongly supports my conten- - 
tion, that the only: pre-requisite to the right to redeem is that thé 
mortgage must be paid somehow, whether it be paid by the mortgagor 
personally or from the rents. Cl. (b) of the gection also supports “this 
view. Except where it was the intention to create a term in favour ‘of 
the mortgagee, the mortgagor is at liberty to redeem on payment of 
the debt, although ‘the parties might have hoped and‘ contemplated 
that the debt would be discharged from the profits. It is. clear in this 
case there was no,intention to create a term in favour of the mortgagee. 
The rate of ‘iriterest is found and the mortgagee is liable to account to 


‘the mortgagor. The casein 12 M. I: A. 157 does not apply. As a 


matter of fact, in that case the suit was not dismissed. In the Weekly 
Reporter case, if does not appear that the -mortgagor offered to pay 


-the debt, he sued to recover,, alleging that the debt had been paid. The 


allegation was found to be untrue and the suit was consequently 


dismissed. The decisions are in my tavor, the plaintiff being permitted 
‘to redeem on payment of the amount found to be due. Incases where 


there is a stipulation that the mortgage-debt is to be paid within 


‘a time stipulated, this court has always held that the mortgagor 


[278] is at liberty to pay earlier, unless there is anything to show it was 
intended to create a term in the mortgagee’s favor. See Rajah Barda . 


Kant . Rai v. Bhagivan Das, * and Sahib Zadah v. Parmeshar Das.6 


1. (1868) 12 M. I. A. 157 at pp. 192, 201. 
2. (1870) 18 M.I.A. 404 at p. 412. 4. (1877) 1.L.R.1 A. 341. 
8. (1875) 24 W. R. 275 at p. 278. 5, (1877) 1.L.R.1 A. 524. 


Å 
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Sundara . Aiyar: -Wotwithatending the prior decisions of this 


. court, S. 60 of Act- IV of 1882 enacts that the mortgagee is not ‘at 


liberty to pay before the time fixed for redemption. This is, in 
accordance with the decisions of the Bombay High. Court. The fact 
is this court was extremely lenient towards the mortgagor, but the 
intention of the Transfer of Property Act is to place both debtor and 
creditor on an equal footing. There is no reason why a provision that 
payment is to be made in a particular manner should be departed from 
in the debtor’s favor. The Allahabad cases are not in point. There 
does not appear to have been a provision there, that the debt should 
be discharged from the usufruct. The dictum in the case in 12 Moore 
is clearly in my favor, The Weekly Reporter case does not proceed 
on the ground that there was no offer to pay the debt. 


The Court deliverd the following 


JUDGMENT.—It is urged that, upon the finding that the 
mortgage-debt was not wholly satisfied from the rents and profits, 
the suit should have been dismissed ‘on the ground that no right of 
redemption had: accrued at the date of the suit and that no decree 


for .redemption ought to have been made. ‘In support of this 


contention reliance i is placed on S. 62, Cl, (a) of the Act IV of 1882. 
That clause is in these terms, “where the mortgagee is authorised 
to pay himself the mortgage-money from the rents and profits of 
the property, the mortgagor has a right to recover possession of 
the property, when such money is paid.” The real question ` is 
whether the words “when the money is paid” mean when the money 
is paid from rents and profits "or include a payment by the mort- 
gagor. The context lends wieght to the contention that the pay- 
ment is contemplated to be made in the mode indicated by the 
contract. Clause ‘(b) also supports the contention. It premises a 
case in which “the mortgagee authorised to pay himself from 
rents and profits the interest of the principal money,” and provides 
for redemption “when the term, if any prescribed for payment 
of the mortgage-money has expired and the mortgagor pays or 
tenders to the mortgagee, the principal. money or deposits it in 
[276] court.” Again‘S. 60 declares that the mortgagor is entitled to 
redeem after the principal money has become payable under the 
contract of mortgage. These’ provisions of the law point to the 
-conclusion that the right-of redemption accrues when according to the 
contract of the parties the mortgage-money has become payab le, an 


Tiruguadié 


Pandara San- 
oe 


Nállathambi 
Pillai. - ‘ 
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is paid, or tendered, or when it is satisfied from rents and profits, when 
such is the mode-of payment indicated by the contract. Prior to the 


_ date when Act IV of 1882 came into force, it was held in several cases 


in this Presidency that when aday is fixed for the payment of the 
debt bya contract of mortgage, and nothing more appears, the. 
presumption is that the day is fixed for the convenience of. the debtor 
and that the mortgagor may. pay the debt at an earlier date, Dorappa 
v. Mallikarjunudu, 1 Keshava v. Keshava, 2? and Máshook Ameen 


Suzzada v. Marem Reddy, 3 


_ On the other handit was held by the Bombay` High Court in 
Vadju v. Vadju, £ and in the cases cited therein, that the general 
principle as to redemption and foreclosure ‘is that in the absence 
of any stipulation express or implied, to thé contrary, the right 
to redeem and she right to foreclose are co-extensive and that 
where there is a stipulation to pay a mortgage-debt in ten years, 
the mortgagor could not redeem at an earlier date. The English law 
on the subject is explained in Fisher’s Law of Mortgages, 3rd 'Ed., p. 
729. The observations of the Privy Council in Prannath Roy Chowdry 
v. Rookea Begum ® are to the same effect. In Brown v. Cole® it was 
laid down that a person could not redeem before the time appointed in 
the mortgage-deed although he tenders to the mortgagee both the 
principal and interest due up to that time. Having regard to Ss. 60 and 
62 of the Transfer of Property’ Act, the legislature appears to have 
adopted the principle that in the absence of a stipulation to the contrary, 
the presumption is that the right to redeem and the right to foreclose 
arise at the same time and that when a date is fixed for payment of 
the mortgage-debt and the mortgagee cannot foreclose earlier, the 


-mortgagor also cannot redeem before the appointed time: 


=. Looking to the terms of the instrument of mortgagor in the 
ease before us, they provide for the mortgagee paying himself the 


‘ debt from tha rents and profits of the estate and for the surrender 


[277] of possession when the, debt is so paid off. ` The event on which 
the obligation to surrender is made by the parties to depend is the 
realization of the principal money and interest by the mortgagees 
themselves from the rents and profits of the mortgaged property and 
the possession by the mortgagees until that event occurs is of the 


1, (1867) 8 M. H. C. R. 863. 4. I.D. R .5 B. 22. | 
3. (1877) I. L. R. 2 M. 45. `. 5. (1859) 7 M.I. A. 8ğö: -- 
3. (1875) 8. M, H. 0. R81. 6. 14 W: R. 427. 
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essence of the transaction. The transaction, then, is a vivum vadium in 
which . no time is fixed for redemption but the party is left to pay him- 
self the sum for which the estate is pledged out of the rents and. profits 
of the estate. The result is that updn the facts found no right to eject 
or redeem had accrued at the date of the suit. 


The decrees of the Subordinate Judge must be reversed and that of 
the District Munsif restored. The respondents will pay appellant’s 
costs in this and the Lower Appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, and Mr 
Justice Shephard. 


Jake and others ... Applts. (Defis. 1 to 8 and 5 to 15).* 
y. . 
Sankayya and others ... Respondents (Plainéif’s.) 


Aliyasantana family—Gift to a mother and one of the children—Survivorship— 
Intention to benefit family—Criminal Procedure Code, S. 146. 


Where a gift is made to a woman and her son, members of an Aliyasantana 
. family by the husband of the former, the property in their hands ‘is not family 
property, enuring to the benefit of other children of the donor but isin the nature 
of self-acquired property. 


On the death of the mother, -her share will lapse to all her children and not to 
_ the surviving donee only, as the intention of the donor must be taken to be to benefit 
the whole family of his wife. 


An order under 8. 146 of the Criminal Procedure Code to which the mother was 
not a party is not binding on her children with regard fo her half-share of the 
property although the donee, of the other half (one of the children) was a party. 


" Second Appeal against the decree of the District Judge of South 
Canara in Appeal Suit No. 116 of 1887, confirming the deeree of the 
Subordinate Judge of South Canara in Original Suit No: 31 of 1886. 


Plaintiffs, members‘of an Aliyasantana family, sued to recover 
from the defendants certain property mortgaged under two bonds 
in 1863 and 1870 to their deceased mother and to the ist plaintiff 
by their deceased father Bachu Banta. The mortgage purported 
to be in consideration ofa loan received from the mortgagees as 
well as from plaintiffs Nos. 2 to 5. “The defendants claimed to 
belong to the same family as the deceased Bachu and to be his 


* S, A. No. 1738 of 1888, 10thi December 1890, 
Pi 25 z 
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heirs under the Aliyasantana law. They pleaded, inter alia, that 
the mortgage-deeds were fraudulent and unsupported by consider- 
ation and that the suit was barred by limitation, having been 
[278] instituted more than three years after the decision of a 
Magistrate under S 530 of the Criminal Procedure Code (Act X of 
1872), in a dispute between the 1st plaintiff, and 2nd defendant in 1881 
in which the Magistrate declared the 2nd defendant to be in possession 
of the property. The Subordinate Judge held that, although there 
was no consideration for the mortgage deeds, the intention of Bachu 
was to make a gift-of the properties and that the intention was 
effectuated by the delivery of possession to the 1st plaintiff and his 
mother and that the defendants did not belong to the same family as 


Bachu, He held on the question of limitation that the donees really 


held the properties on behalf of themselves and the other members of 
the family, that the plaintiffs 2 to 6 and their mother not being 
parties to the Magisterial proceedings, they were not affected by the 
order and that although the Ist plaintiff was a party, he having 
no separate share in the family property, none of the plaintiffs were 
barred by limitation in suing to obtain possession of the properties. On 
appeal the District Judge confirmed the findings of the Subordinate 


Judge. 
The defendant appealed to the High Court. 


C. Ramachandra Row Sahib and C. Sankaran Nair for appellants. 
K. Brown and K. Naraina Row for respondents. 


The Court delivered the following 


JUDGMENT :—The plaintiffs, respondents, are the children of 
one Bachu Banta by his wife Pammunhi. Thèir claim is based upon 
two documents executed by their late father in 1863 and 1870 in 
favor of the 1st plaintiff and his mother. Although these documents 
are in the form of mortgages, it has in effect been found that the 
intention of Bachu Banta was to make a gifs and it has been found 
that such intention was effectuated by delivery of possession. Bachu 
Banta, the last survivor of his family, died in 1881 and disputes arising 


as to the right to his property, an order was passed by the Magistrate 


‘under S. 530 of the Criminal Pocedure Code declaring the property to 


be in possession of one Subbannah. Among the persons who were 


parties to the proceeding before the Magistrate, was the present 1st 
plaintiff. He was certainly a person bound by the order being the 


ty 


arty to whom it was adverse. 
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The first question is whether the other plaintiffs, children, of 
Pammunhi, who neither personally nor py their mother were parties 
to these proceedings can be said to be bound by the order. It should 
be stated that the mother died about 1885 sometime after the date of 
the order. The further question which arises is whether, inasmuch as 
the 1st plaintiff is certainly bound by the order and has not brought 
this suit within the time required by the law of limitation, the suit is 
maintainable in the interest of the other plaintiffs. 


In both the courts below, the property which- is the subject of 
the gift made by Bachu is treated as if if was the family property 
of the plaintiffs and their mother. We cannot, however, accept 
this view. It may have been intended that the mother and her 
[279] children should take the property as an Aliyasantana family ; 
‘but under both documents the persons taking an immediate interest 
are the lst plaintiff and his mother only, and in their hands the 
property was not family property in the nature of self-acquired 
property. As such, it might have ‘been taken in execution at-the 
instance of a judgment-creditor of either of them. It does not, 
however, follow that onthe death of plaintiff’s mother the whole 
property went by survivorship to the Ist plaintiff. Thus to construe 
the gift would be to defeat the intention of the donor to benefit the 
family of Pammunhi. The plaintiffs are her natural’ heirs and, as 
such, entitled to her moiety of the property. Nor.can they in that 
capacity be affected by the order of the Magistrate to which their 
mother was no party. Seeing, however, that the 1st plaintiff was 
possessed of a separate moiety in the property and that he cannot 
now question the Magistrate’s order, the suit is only maintainable 
in respect of one half of the property. 


We think that the decree should be modified -accordingly and we 
allow proportionate costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice Best: 


Ramachandra Aiyar a ... Appellant (1st Defendant)” ` 
\ Ue . 


Narainasami, minor by his guar- ) te tak 
dian Bhagirathi Ammal and the i neue ne a Pas rae 
Collector of Tanjore. RE ds 








* S, A. No. 1488 of 1891, 2nd september 1893, 
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'[I. L. R. 16 M. 838.) 


Diversion of water-supply—Ryot holding lands under Gover nment—Newly* dug 
chamnel —Collector’s order—Damages resulting from diminution of water. 


The plaintiff being anowner of lands irrigated by a channel whose water-sup- 
ply the Government had the right to regulate, Held that a diversion of the channel- 
water under the orders of the Collector along a newly dug channel, causing a mate- 
rial diminusion in the supply necessary for the cultivation of plaintiff's lands, 
was in excess of the powers possessed by him for the regulation of the supply of 
water for irrigation purposes among ryots holding under Government, and that 
the plaintiff is entitled to recover dimiuges resulting from such diversion. 


(Exp. 24 M. 86; R. 28 M. 72=16 M. L. J. 32 ; 31 M. 171=18 M. L. J. 178; 14 
M. L. J. 350 ; 5M. L. T. 148; 20 M. L. J. 871]. 


Second Appeal against the decree of the Subordinate Judge 
of Negapatam ir Appeal Suit No. 331 of 1890 presented against the 
decree of the District Munsif of Kumbakonam in Original Suit No. 312 
of 1886, 


[280] The plaintiff a ryotwari tenant under Government owned 
lands which were irrigated by the Pathatharam channel. The Ist: 
defendant cut a new channel from the Patbhatharam channel under 
orders of the Sub-Collector and diverted a portion of the plaintiff's 
water supply and caused a material diminution thereof which resulted 
in considerable loss to the plaintiff. He brought this action for 
damages and for an injunction directing the lst defendant to fill up 
the channel. The Collector was joined as 2nd defendant. The 2nd 
defendant contended, inter alia, that the revenue authorities acting 
on behalf of Government had full power to regulate the distribution 
of water-supply. The District Munsif gave a decree for an injunction 
as prayed for. On appeal, the Subordinate Judge allowed the claim 


for damagés also. 


The 1st defendant oer this second appeal to the High Court. 
R. Subramania Atyar for appellant. 


The Acting Government Pleader (S. Subramaniem) for 2nd 


respondent. 


S 


C. R. Pattabhiramier for 1st respondent. 


The Court delivered the following 


JUDGMENT :—The Subordinate Judge has found that the chan- 
el in dispute was newly dug, that appellant's statement that an old 


annel had existed is not proved, that the diversion of water from the 


-é 


~ 
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Pathatharanm channel caused a material diminution in the-supply_ ne- on 
cessary for the cultivation of plaintff’s lands and that actual damage was , Aiyar. 
V 


sustained in consequencé in Fasli 1295. Upon these: facts it is clear  Narainasami | 
that the order of the Sub-Collector was in excess of the powers posses- | 

sed by him for the regulation of the supply of water for irrigation pur- 

puses among ryots holding under Government. As observed in Kristna 

Ayyan v. Vencatachella Mudali, 1 the Government has an undoubted 

right to distribute the water of Government channels, but that power 

does not include the. power to disturb existing arrangements to the i 
prejudice of'any tenant during the continuance of the tenancy. This 

is also the view taken by the Bombay High Court in The First 

Assistant Collector of Nasik v. Shamji Dasrath Patil. 2 


As regards the direction that appellant should pay the costs 
of the 2nd defendant (the Collector) in the Court of First Instance 
[281] we cannot disturb the same, as appellant did not make him a 
party in the Lower Appellate Court. 


The appeal fails therefore and is dismissed with costs (two sets). 





ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
















Perumal Kone as ... Appellant (2nd Defendant).* , 
V. 
Kaveri Ammal and others .... Respondents (Plis. & 1st Deft,) 


[I. L. R. 16 M. 121.] 


Mortgage—First mortgayee—Purchase of equity of redemption—Court-sale— 
Second mortgagee—Inconsistent pleas. 


Where a first mortgagee brings to sale and purchases the mortgaged property 
in a suit upon his mortgage without impleading as a party a second usufructuary 
mortgagee who is in possession, held that the 1st mortgage is extinguished by the 
mortgagor's purchase of the equity of redemption and the 2nd mortgagee is not 
entitled-to maintain a suit to redeem the lst mortgage but is only entitled to be 
redeemed as a mortgagee by the equity of redemeption. 


Per curiam: The position of the lst mortgagee who purchases the equity of 
redemption at a court sale is the same as if he had purchased it at a private sale 
fromthe mortgagor. , 


Per Best J: Where & plaintiff is not personally aware of the facts of a transac- 
tion it.is open to him to make.inconsistent allegations and to seek relief in th 









* S. A. No. 126 of 1891. 1st September 1892, -: 
csl, (1871) 7 M.-H.-C. R. 60. . - +2- (1878) I. L:-R. 7 B.:209. 
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Perumal ` alternative according to the conclusion to which the court may come upon the 
Kone Z f s 
a acts. 
Kaveri 


A plaintiff who merely seeks a declaration of his right to redeem is not entit- 


Ammal. ~ 
i led to a decree for redemption. 


[R. 8 C. L. J. 173; Dt. 17 M. 62,)- 


Second Appeal against the decree of the Subordinate J udge of 
Madura (West) in Appeal Suit No. 348 of 1890 reversing the decree of 
the District Munsif of Madura in Original Suit No. 222 of 1889. 


The facts are sufficiently stated in the following judgment cf Best 
J: 


C, Ramachandra Row Sahib for appellant. 
V. C. Desikachariyar for respondents. 
The Court delivered the following 


JUDGMENTS :—Best, J :—The following are the facts of this 
case :—First defendant mortgaged the plaint house to 2nd defend- 
ant in 1884 under Exh. II for a sum of Rs. 350. Exh. II was written 
[282] on the 28th July 1884, but was not signed by 1st defendant 
till 5th December of that year—after criminal proceedings had 
been. instituted against Ist defendant by 2nd defendant for 
cheating (see Exh. W). On the 6th December 1884, 1st defend- 
ant’s Vakil put in a statement (Exh. VI) admitting that Ist 
defendant had executed the document for Rs. 350, but pleading 
that she had only been paid Rs. 304-8-0. The complaintof 2nd 
defendant was thereupon dismissed, on the ground that the dis- 

r _ pute between the parties was of a civil nature (Exh. T). 2nd defend. 
ant then presented the document for registration; but 1st defendant 
denied its execution and the District Registrar, after enquiry, declined 
to register it. This was on the 23rd April 1885. On the following day 
1st defendant executed to the 1st plaintiff the document E mortgaging 
to the latter, with possession, a portion of the same house and several 

-Jands, for a sum of Rs. 1000. | 





















In consequence of the District Registrar’s refusal to register Exh. 
IT, 2nd defendant instituted a suit (No. 181 of 1885) fora decree di- ’ 
recting its registration (under S. 77 of the Registration Act, and, though 
he failed in the Court of First Instance, he succeeded in the Appellate 
Court, (see Exh. XII). Thedocument II was accordingly registered 
n December 1886; and O. S. No. 89 of 1887 was subsequently 
stituted thereon, and resulted in a decree in favour of ‘2nd defendan, 


| 


_ p 
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who caused the house in question to be sold’in execution of the decree z are 
and himself purchased it at that sale on the 21st January 1889. First H 
° veri 


plaintiff was not made a party to the Suit No. 89 of 1887. Hence her Amral. 
suit out of which this second appeal has arisen, in which, claiming to 


mt T 


be in possession as mortgagee under Exh. E, she prays (1) for cancel- 


` lation of Exh. II as fraudulent; (2) for cancellation of the sale in 


execution of the decree obtained by 2nd defendant in O. S. No. 89 of 
1887, as not binding on her “ even if it be held that the mortgage-deed 
of 28th July 1884 (Exh. II) is genuine ;” (3) for a declaration that 
she is entitled to redeem the said mortgage on paying the said mort- 


- gage amount with interest up to date ; and (4) for costs and such other 


further relief as the nature of the case may require. 


Second plaintiff, who is son of the lst plaintiff, was added as a 
party in consequence of 2nd defendant’s allegation in his written 
statement thatthe suit was really brought by this 2nd plaintiff, in 
[288] the name of his mother but on behalf of his junior aunt the 1st 
defendant. It is further explained in the 2nd defendant’s written 
statement that the reason of his not making Ist plaintiffa party to 
his suit No. 89 of 1887 was because the document E under which she 
claims was “ executed fraudulently and without consideration;” and it | 
is added that her son, the 2nd plaintiff, who contested that suit on ; 
behalf of his aunt, the 1st defendant, “ did dot ask that plaintiff (7. e., ' 
1st plaintiff) should be made a party thereto, nor did he say that he 
would pay the sum due to this defendant.” 













The following issues were recorded by the District Munsif :— 


(1). Is the lst plaintiffa bona fide mortgagee for valuable 
consideration from lst defendant ? 


(2). Is the mortgage in favor of 2nd defendant, on which 
decree has been passed in O. 8. No. 89 of 1887,'a true and valid 
transaction for valuable consideration ? 


(3). To what relief, if any, are plaintiff’s entitled ? 


The District Munsif's finding on the 1st issue was in the negative 
and on the 2nd in the affirmative. He consequently dismissed the 
suit with costs. j : 


On appeal the Subordinate Judge has found both E and II to be 
genuine and valid—and, -on the ground that 1st plaintiff not havin 
been a party to O. S. No. 89 of 1887 is:not bound by the deer 
assed in that suit, be has set aside the decree of the Original Co 
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as and given one in favour of the plaintiffs, “ allowing them to redeem 
ve the°2nd defendant’s mortgage by paying him what is due to him under 
te o * his decree until his purchase.” He has also directed 2nd deféndant 


to pay plaintiffs costs. 


In this 2nd appeal by 2nd defendant it is contended, firstly, that 
the plaint ought to have been rejected on the ground of inconsistency, 
seeking, as it did, to avoid the mortgage evidenced by Exh. II or to. 
confirm the same and declare plaintiff’s right to redeem. It has been 
held that it is open to “ a defendant who is a stranger to the transac- 
tion to raise inconsistent pleas as to matters not necessarily or pro- 
perly within his knowledge,” Narayanasami v. Ramasami.l Similarly, : 
it must, I think, be open to a plaintiff, who is nota party to the 
transaction in respect of which the allegations are made, to come into 
court seexing relief in the alternative—dependant upon what may be 

‘found by the court to be the true facts of the case. 


[284] It is next contended that as the suit was brought for 
declaration merely, the Appellate Court was not-justified im giving 
decree for redemption. The Subordinate Judge has referred as autho- 
rity for his procedure ‘to the case reported in Sankana Kalana v., 

i Virupakshapa Ganeshapa.! It is to be observed, however, that the pro- 
: cedure was acceded toeveninthatcase by Pinhey J. one of the two 
judges who took part in it, with an expression of disapproval and only 
because ‘the thing hadbeen allowed sooftenin the Bombay High 
Court” that he did “not consider it ‘either necessary or advisable to 
formally differ ” from his brother judge on the point in that case. In. 
this court, however, the only authority that I have been able to find is 
| against the indulgence allowed to the plaintiffs by the Subordinate 
Judge. See Venkatanarasammah v. Ramiah, 2. 





















It has, however, been further contended oh behalf of the appellant 
that as only a portion of the plaint house is included in Ist plaintiff's 
mortgage-deed E, the Subordinate Judge is in error in giving to 
plaintiffs a decree for redemption of the whole of the house. Further, 


stress is. laid on the circumstance that 2nd defendant has by reason of 
his purchase at the court-sale acquired, in addition to the interest, 


possessed by him as mortgagee under Exh. II, also the right of redemp- 
ption which includes the right to redeem the mortgage to Ist plaintif 
under Exh, E. 





' 1. (1890) I. L. R, 14 M. 172. 2 (1883) I. L. R. T B. 146. 
. § (1879) I. L. R. 2 M. 108. 
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Although in consequence of Ist plaintiff not having been made a: 
party to O. S. No. 89 of 1887 (as required by S. 85 of the Transfer of 


Property Act) she is not affected by the decree'in that ‘suit, yet 2nd 
defendant, as purchaser of the right: of. redemption which belonged to 
the mortgagor. is entitled to all the equities that belonge1 to the said 
mortgagor. If the mortgagor had by private sale transferred his 


interest in the property to 2nd defendant, Ist plaintiff could not have 
maintained a suit for redemption against the latter and I am of opinion. 


that she is equally unentitled to maintain a suit for redemption against 
2nd defendant, the purchaser at the court-sale, who now stands in the 


shoes of the mortgagor. All that 1st plaintiff is entitled to, is to retain. 


possession of the share of the house mortgaged to her till it is redeemed 
by 2nd defendant. Cf. Raghunath Prasad v. Jurawan Rai.1 


I would therefore allow this appeal, and, setting aside the decvee 
of the Lower Appellate Court, restore that of the District Munsif and 
direct plaintiffs to pay 2nd defendant’s costs throughout. 


[285] Muthusami Aiyar, J:—I am also of opinion that upon the 
facts found the declaratory decree for redemption cannot be supported. 
Ordinarily, a 2nd mortgagee has a right to redeem the 1st mortgage, 
but this right ceases when the Ist mortgage ceases. When the 
right arising from the Lst mortgage is united with the mortgagor's 


equity of redemption by purchase ata court-sale, a confusion of. 


the.two rights arises by their vesting in one and the same indivi- 
dual: The doctrine that a purchaser who pays off a pre-existing- 
mortgage can use it asa shield only keeps the security alive for 
his protection. Again, the 2nd mortgagee’s right to redeem the 
prior mortgage is in its nature a right to consolidate the two secu- 
rities into one as against the mortgagor and to hold them together 
until they are redeemed and there can be no right to consolidate 
when the Ist security ceases to exist by payment or by a court-sale 
which extinguishes the first mortgage. At the date ofthe court- 
sale in O. S. No.. 89. of 1887, three distinct rights were in existence, 
those founded on the first and second mortgages and the mortgagor’s 
equity of redemption. The interest which passed by the court-salé 


was whatever the mortgagor and the lst mortgagee could ‘convey - 


together and the result is that the rights that survived the actual 
sale are only two. viz., the equity of redemption vested in the 
original owner against the 2nd mortgagee and the latter's right . to 





1; (1886) I. L: R, 8 A, 105. 
86 
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Perumal ee by him. Otherwise, there would be this anomaly: If 
ve 8 the 2nd mortgagee is allowed to redeem the lst mortgage and 
purchaser by paying him the purchase money, there would be no 
one entitled afterwards to redeem the 2nd mortgage. The original 
mortgagor connot redeem because as between him and the Ist 

» mortgagee, he ceases to be the owner by the sale of his whole 
interest in the property. If the purchaser can redeem the 2nd 
mortgage, the latter can have no right to redeem the former. 
The sale under the order of the court extinguishes the lst mortgage 
and the only right which survives it in the 2nd mortgagee is the 
right to be redeemed. The case should be treated as if the original 
mortgagor conveyed his whole interest: in the property by a 
voluntary sale in extinction of the first mortgage. Moreover, the 
plaintiff is a usufructuary mortgagee in possession of the house and, 
as such, he is not entitled to redeem after the extinction of the 
Ist mortgage. For these reasons I concur in the decree proposed by 

` my ance colleague. 


[186] IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, and 
Mr. Justice Handley. 




















Marudayya Pillai and others - ... Petitioners (accused). “ 
Neus. “4 "i v. oe B 
Ravutha Perumal Pillai e g (complai- 
j - nant 


_ District Rogistrar—Court—Registration when execution admitted—Sanction 
for forgery. g 2 2 
The District Registrar registering u document whose execution is admitted is, 


not a court and his sanction is therefore not necessary for criminal procesdizigs on 
a charge of forgery of the document against the person presenting it for registration ‘ 


. . Petition undeér:Ss. 435 and 439 of the Criminal Procedure Code, 
praying the High Court. to revise the ‘Proceedings of the Town 2nd 


Class Magistrate of Trichinopoly dated 3rd June 1892 Passed: in 
Preliminary Register Case No. 5 of 1892. 


` 


A document was presented for registration at the office of the 
| District Registrar and the person presenting the same admitting exe- 
cation, it was registered by the registrar. The person who was alleged 
6 have executed the document brought a charge against the accused 
“Crl. Rev. Case No. 288 of 1891. 30th August 1892. 


Le: 
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for forgery and false personation before the registering officer. The A 
accused took the preliminary objection before the Magistrate that fhe a 
complaint ought notto be entertained without the sanction of the snare : 
registrar. But the ohjection was overruled and the accused applied to 
the High Court for revision. 


S. Gopalaswami Aiyangar for petitioners. 
T. kama Row for counter-petitioner 


Gopalaswami Aiyangar :—The sanction of the registrar .s necessary 
before criminal proceedings can be instituted. The District Registrar 
is authorized to take evidence. He is a court. See Aichayya v: 
Gangayya. l 

Chief Justice:—That decision relates to Ss. 72 to 75 of the 


Registration Act. ; 


Gopalaswami Aiyangar :—The question merely is whether the 
District Registrar is a court. The reasoning in I. L. R, 15 M. 138 
shows that he is. See page 149. 


[287] Handley, J :—Here the execution is -admitted and no 
evidence taken. 
















Gopalswami Aiyangar:—The question depends on the compe- 
tency to take evidence and rot upon the fact whether in the 
particular case, evidence was taken. Take the case of a document 
filed ina Civil Court and exhibited in evidence upon the admission 
of the parties. Sanction would be necessary if afterwards a 
prosecution is instituted for forgery of the document. So here. 


Handley J :-—But a Registrar is not a Civil Court. 


Gopalswami Aiyangar:—No, ‘but ¿the analogy holds good. A 
Sub-Registrar was held to be a court in respect of wills as he was 
competent to take evidence, Inre Venkatachela1 And in the case 
of other documents he was held not to be a court because there was no 
competency to take evidence on deni al of execution, Queen Fimpress v, 
Sobhanadari,2 Queen Empress v. Subba,3 Queen Empress v. Vythilinga.4 
_ As the District Registrar is authorized always to take evidence, he 
must be held to be a court, no matter whether he takes evidence in 
the particular case or not. 





1. (1887) I.L R. 10M, 164, 8. (1884) I. L. R. 11 M, 8. 
2, (1889) I. L. R. 12 M. 201, 4.: (1888) I. L. R. 11 M. 500 


« 


984 - THE MADRAS LAW JOURNAL ‘REPORTS. VOL. IL. 


a Rama Row:—The fact that the District Registrar is a court 
1 e e : 

oa , sometimes does not make him a court always. The Sub-registrar 
Foe has béen held to be a court in some cases and not in others. The 


legislature could ‘not have contemplated that in all cases of regis- 
tration by a District Registrar sanction should be necessary. 


ORDER :—The objection to the jurisdiction of the 2nd Class 
Magistrate is clearly untenable. The charge is one of forgery and it 
is argued that because the decument in respect of which the forgery is 
alleged was registered, therefore the sanction of the registrar before 
whom it was registered is necessary for the prosecution under S. 195 
of the Criminal Procedure Code. 


Clause (c) of that section provides that no court shall take 
cognizance of any offence described in S. 463, Indian Penal Code 
(forgery) “ when such offence has been committed by a party to 
any proceeding in any court in~ respect of a document given in 
evidence in such proceeding :except with the previous sanction or 
on the complaint of such court.” It has been held (Atchayya v 
Gangayya®) that, a registraréacting under Ss, 72-75 of the Registration 
Act is a court within the meaning of [288] this section but it has 
never beeh-held, and there seems no reason for so holding, that a 
registrar in exercising his ordinary functions of registering a document 
the execution of which is not demedi is a court within the meaning of - 
the section. 





















We hold that the sanction of the registrar was not necessary 
to the prosecution in this case and dismiss this ‘petition. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: —Mr. Justice Muthusami Aiyar and Mr. Justice Wilkinson. 


Ramaswami Alyar - sinat ... Appellant Counter- Petr. )* 
Vv. l 
Rama Aiyar ses _ 4. Respondent (Petitioner) 


Civil Procedure Code, Ss. 268, 2783—Decree for mesne profits—Attachment 
of—Bringing in representative of judgment-debtor deceased before further execution 
—Entering up satisfaction of decree after its attachment. 


Held that (1)a decree for unascertained mesne profits is a decree for money 
and may be attached in the mode provided by . 8.278 ; ; (2) the holder of a decres 
a a mummu 


=O. M.'S. A. No. 88 of 1891. ` *.18th November 1892. 
T 6. (1891) I. L. R. 15 M. 188, 
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' for money is entitled to execute it by attachment of another decree in favor of as eae 
the judgment-debtor after his death if he has brought the representative of ‘such ae j 
judgment-debtor upon the record in the execution proceedings connected with his Hama. Aiyar: 
deoree ; (3) the holder of a decree that is, attached may certify satisfaction of the 

decree under S. 258 after the attachment, if the payment or adjustment was made 

bonafide and before the attachment. ; = 


` Appeal against the order of the District J udge “of Tanjore 
in ©. M. A. No. 59 of 1890 confirming the decree of the Subordinate 
Judge of Kumbakonam in C. M. P. No. 26 of 1889. 


The following statement of facts andthe contentions in the 
conres below is taken from the judgment of the Subordinate J udge : 
“The applicant before me Bamien is an execubion-oreditor of the 
District Munsif’s Court of Mayavaram, who has obtained a decree 
for money against the decree-holder named Arumbur, Ramasami 
Aiyar in O. 8. No. 888 of 1885 on the file of the Subordinate Court 
of Negapatam, transferred to this Court for execution. His decree 
debt now amounts to Rs. 2,343 and odd: and he having attached the 
decree which Arumbur Ramasami. Aiyar has obtained against one 
Nellatugudi Ramasmi Aiyar for some lands and mesne profits 
through the District Munsif’s Court of Mayavaram, has come to 
[289] this court under S. 273 for the execution of this decree and for 
recovery of his decree debt, -by ascertaining the amount of mesne 
profits. payable to Arumbur Ramasami Aiyar’s son and heir named 


Seshappien because Ramasami Aiyar is now dead and by attachment ` 
against the judgment-debtor’s property. 













The defendant, viz., Nallatugudi Ramasami Aiyar contended that: 


(1) The attachment made was irregular and invalid inasmuch 
as it was made after the death of the decree-holder A. Ramasami 
Aiyar and without his son joining as his representative. 


(2) That the attachment was invalid under $S, 266, Cl: (e). 


(3) That the claim for profits having been settled and paid 
to A. Ramasami’s son Seshappien on the 5th March 1888, there was 


nothing a after it and the present applicant had, therefore, nothing 
to recover.’ 


The Subordinate Jadge disallowed the contentions and det 
mined the amount of mesne profits payable to the. applicant, be 
also of opinion that the payment alleged was not true. The def 
ant appealed to-the District Court, But the District Judge wi 


286 THE MADRAS LAW JOURNAL REPORTS. VOL. II: 


me Aa determining. the factum of payment, dismissed the appeal, holding 

| ae n” that after the attachment of the decree by the applicant Seshappien 

Rari Aiyir! the gon of A. Ramasami Aiyar could not certify satisfaction of the 

= | decree. The judgment-debtor preferred a.second appeal to the High 
Court. p ; . 


C. Ramachandra Row Sahib and S. Tyagaraja Aiyar for 
appellant. 


V. Krishnaswami Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—TIt is first argued that the decree for mesne 
profits reserved to be ascertained in execution is nota decree for 
money and that therefore respondent was not entitled to apply under 
S. 278 for the attachment of the decree in satisfaction of his decree 
in O. S . No. 388 of 1885. 


We are of opinion the courts below were rightin disallowing 

this contention. As observed by Hobhouse J, in Sharoda Moyee 

Burmonee v. Wooma Moyee Burmonee, 1 with reference to S. 

232, Act VIII of 1859, the decree was a decree for money [290] 

in the sense that it represented a sum of money to be ascertained 

hereafter. It was also held in Viraragava v. Varada, ? that the 

holder of a decree for unascertained mesne profits is of a money decree 

for the purpose of claiming rateable distribution under S. 295. The 
first contention therefore must be disallowed. 



















It is then argued that as the heir of Ramasami the deceased : 
plaintiff in the suit has not been made a party, the application for 
execution cannot proceed. We observe, however, that Seshappayyan 
has been made a party in the execution proceedings in O. S. No. 388 
‘of 1885; and that the present proceedings are only a continuation of 

hose proceedings. | 


As the payment alleged to have been made by appellant to 
Seshappayyan was, if made bona fide and if the creditor was willing to 
certify, prior to the prohibitory order obtained by the respondent, we 
ee no reason why the debtor should forfeit the benefit of the ad- 
gtment, inasmuch as the creditor is not barred from certifying 
isfaction by any rule of limitation. We cannot accede to the 
tention on behalf of the respondent that the attachment under 8. 


1, (1867) 8 W.R. 1l. 2, (1881) I. L. R. 6 M. 128. 


voi. I. THE MADRAS LAW JOURNAL REPORTS. 987 


273 determines the status of the prior execution-creditor as such. It M a 
only suspends his right for the limited purpose of enabling his judg- 

ment-creditor to obtin satisfaction. We think therefore that the 
judge should have recorded a finding on the question and we shall now 
ask him to find whether the decree was, as is alleged by defendant 
bona fide, satisfied and whether the former creditor is entitled to 
` a certificate. — 


v. 
Rama-Aiyar: 
WE: 


- 


IN THE HIGH COURT OF JUDICATRE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Parker. x r 


i 
Shunmugam Pillai and others... f AUDE ai L, Ap, 2 


v. 
Venkateswara Aiyar ` ... . ... Respondent (Plaintiff). 


Right of inhabitants to take water from private well—Customary right Boe. Shunmugam 
nent—Profit a prendre—Long user. Pillai. 


3 v, 

Where the inhabitants ofa town claimed a right to take water from @ well Venkateswara 
belon zing to the plaintiff, held that if was a customary right in the nature of an Alyar. 
easement capable of being acquired by Jong user, and not a profit a prendre. 


[291] Second Appeal against the decree of the Subordinate -J udge 
of Madura (Hast) in Appeal Suit No. 614 of 1889 reversing the decree 
of the District Munsif of Dindigul in Original Suit No. 227 of 1887. 

















The plaintiff sued for ah injunction directing the defendants, some 
of the inhabitants of Dindigul, to restore a wall which hat. obstructed 
the way to a well from which the defendants claimed the right to take 
water and which they had pulled down. The plaintiff .was the owner 
of the well and the land surrounding it and denied the right of the 
defendants to take water from the well. 


The defendants alleged that the well was dug by the: residents of 
Dindigul more than 50 years ago and claimed if as their own. -They 
also pleaded that they had been using the water of the well customarily 
since ‘the well was dug. The District Munsif dismissed the suit holding- 
that the way was used by the residents of Dindigul from time im- 
memorial and as of right for taking water from the well,-although +t 
well belonged to the plaintiff. On appeal by the- plaintiff,--the § 
ordinate Judge decreed his claim being of opinion that no ease 


~ + 


* S. A. No. 528 of 1890.: - - Ast August 1892. 
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e 


Shatimugam. could be acquired by the defendants and the period of prescription re- 


pa 
quisite for the acquisition of the right kad not elapsed, 
Venktesviagh 
_;  Alyar. The defendants preferred a second appeal to the High Court. 


S. Ramasawmi Mudaliar and C. Sankaran Nair for appellants. 
K. Krishnaswami Atyar for respondent. 


ORDER :—The right asserted by the defendants and found by 
the District Munsif was not an easement, but a customary right. The 
question for decision was whether (as found by the District Munsif) 

the right to the property vesting in the choultry was burdened with 
the right of passage claimed by the defendants. 


Though the Subordinate Judge observes that the evidence as to 
the customary right was hardly worth anything he has not discussed 
that evidence, nor referred to the admissions relied; on by the District. 
Munsif i in paras. 12 and 13 of his judgment. 


. The Vakil was ‘not examined as to the precise duration of the-user. 
and we also observe that the whole of the évidence which the parties 
had to adduce was not heard by the District Munsif in consequence : 

¢ of his refusal to adjourn the case. 


[292] The conterition of .the respondent that the right claimed by 
the defendants is'a mere profit a prendre cannot. be supported. See 
Race v. Ward. 1 2 













Ii the customary right as asserted by the defendants is established 
by:, the user of:the well and the passage claimed by them from a aa 
` prior to the. existence. of. the Chattram their contention must prevail. : 


We will ask for a further finding on the lst issue and will allow 
further evidence to be taken on either side. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Kodali Brahmanna and others | ... Appellants (Defendants). * 
: Us i ; A i ie: ha 
ajah Rungiah Appa Row Bahadur >... Respondent : (Plaintiff). - 
| Rent Recavery Act VIII of 1865, S: 87—Rent paid at a fixed rate for 5 years— 
mptton of implied contract—Interest upon each instalment. ` 


=S- A. Nos. 1081 to 1098 of 1891. 24th March 1892. 
' 1. (1855) 4 BUlisand. BI. 702; - 


. 
~ 
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' Where a tenant had paid rent to his landlord at a certain fixed rate for 5 years Shunmugam 


before suit and the Lower Appallate Court implied a contract to pay at that fate sore 
for the future, keld in second appeal that in the abseuce of evidence to the con- Veébkatesward/ 
trary, the High Court could not say that there was no legal evidence to support Alyar, 


the finding. Held also that a provision in the patta that interest should be pay- 
able on each instalment of rent from the date On which it becomes payable is con- 
sistent with S. 37 of the Rent Recovery Act. 


Second Appeals against the decrees of the District Judge of Kistna 
in Appeal Suits Nos. 342 to 353, 355, 358, 359, 364, 367 and 369 of 
1890, modifying the decision of the Head Assistant Collector of Kistna 
in summary suits, Nos. 332 to 343, 345, 348, 349, 354,857 and 359 
of 1888. 


This was a suit to enforce acceptance of pattas for Fasli 1297. 
The Head Assistant Collector amended the patta with reference to the 
rates before Fasli 1292, although the rate was higher during Fasli 
1292 to 1296. He also refused to allow interest from the rates of the 
instalments and amended the patta by providing interest upon arrears 
outstanding at the end of the Fasli. The District Judge’ on appeal 
implied a contract at the rate fixed for Faslis 1292 to 1296 ‘to pay at 
the same rate in future and ordered interest on the instalments from the 
dates on which they became payable. 


[298} The defendants preferred second appeals to the High Court. 

















T.Rangachariar for H. G. Wedderburn for appellants. 


V. Krishnaswaim Aiyar for S. Subramaniem and P. Subramania 
Aiyar for respondent. 


The Court delivered the following 


JUDGMENT :—It is first urged that there is no evidence of an 
implied contract to pay rent at the rates entered in the pattas. Rent 
was paid at these rates for Faslis 1292 to 1296 inclusive. From this 
circumstance the judge presumed a contract to pay at the same rates 
for subsequent years, in the absence of evidence to the contrary. The 
question for determination is whether we can say in second appeal that 
there is no legally sufficient evidence in support of the finding. As 
observed by a Full Bench in Venkatagopal v. Rangappa, “Payment of 
rent in a particular form or af a certain rate for a number of years is 
presumptive evidence that the parties have agreed to pay and receiv 
rent in that form or at that rate for subsequent years, either par 


1. (1888) I'L. R..7-M. 365. 
87 


4 
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Shunmugam being, of course, at liberty to rebut the presumption.” It is urged by 


Pillai. e re . 
v. the appellants’ pleader that ‘in that case rent had been paid at the 
vee han 14 y d that in Narasimha y. Re 
‘Alyar. same rate for more than years, an at in Narasimha v. Rama- 


sami, and Appardu v. Narasanna,? such payment for periods af five 
and six years respectively was held not to be sufficient to warrant the 
presumption. We observe however that.in the first of-these two cases 
the rent had been paid under a single lease extending over the five 
years and in ‘the second case certain special circumstances are referred 
to and it is stated that the case was not distin guishable from Narasimha 
v. Ramasami. 1 | 


We further observe that in both those cases the findings of the 
` Juower Appellate Courts were upheld. The question whether or no 
there is an implied contract is one of fact, and on second appeal we 
must accept the finding. of the Lower Appellate Court unless we are 
prepared to say that there is no. legal evidence on which the finding 
can be supported. The decision must necessarily depend upon the facts 
of each case and we cannot say that payment for any particular number 
of years is essential. It was open to the appellants in this case to haye 
shown that the rent was excessive or unreasonable or that it was 
intended to hold for any particular period, owing to special circum- 
stances. | 



















[298] We must therefore disallow this objection. Another objection 
is as to interest being made payable from the date on which each instal- 
ment became due, instead of from the end of the year. The judge's 
decision on this point is in accordance with S. 37 of Act VIII of 1865 
and a the decision of this court in Appa Raw v. Ratnam. 3 | 


These appeals fail therefore, and are dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins, Kt: Chief Justice and Mr. 
Justice Wilkinson. ) 


Muthia Chetti alias Ramanathan Chetti. Appellant (Plaintiff).* 


v, 
Subbayyan and others ree ... Respondents: (Defendants). 
. + * S.A. Nos. 166 to 177 of 1891, 25th April 1892. 
1. (1890) I. L. R. 14 M. 44. 2, (1891) I.L. R. 15 M. 47, 


.3, (1889) 1, L. R. 18 M. 24 9, at p. 254, 
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Transfer of Property Act IV of 1882, 8. 85—Swit for sale—Parties--Prior aah 
purchaser—Suit for possession—Option to redeem. a ve. i 
Where a mortgagee sues the mortgagor and brings to sale and purchases the “Subbayyan. 
mortgaged property without impleading as & defendant a purchaser of the equity z 
of redemption of whose purchase the mortgagee is not aware at the date of the suit, 
and subsequently sues the purchaser for possession, held, (1) that the purchaser 
from the mortgagor is not affected by the decree to which he was nota party or 
the sale in pursuance of it; (2) that the suit should not be dismissed, but the 
defendant should be allowed the option of redeeming within a time to be fixed by 
the court, and in case of his failure to do so, the plaintiff would be entitled to 

recover possession. 


Second Appeals against the decrees of the District Judge of 
Madura in Appeal Suits Nos. 170 to 174 and 183 to 189 of 1890 con- 
firming the decrees of the District Munsif of Madura in Original Suits 
Nos. 410, 412 to 415. 367, 369; 371, 373, 377, 379 and 382 of 1888 
respectively. | 


One Venkatasami and his sons hypothecated certain land to one 
‘Chidambara Chetti in 1875. In 1878, Chidambaram’s representatives 
instituted a suit on the bond and obtained a decree which 
they assigned to plaintiff. Plaintiff in execution brought the mort- . 
gaged property to sale and purchased it in 1885. On attempting 
to recover possession, he even resisted the defendants who claimed 
the land under a purchaser from the mortgagors in 1876. Plaintiff 
thereupon instituted the present suit to recover possession of the i 
property and impeached the sale to defendants as fraudulent. The 
, [295] defendants contended, inter alia, that as plaintiff did not make 
them parties to the suit for sale, the decree and the plaintift’s purchase 
were ‘invalid and he was not entitled ‘to recover | possession. The 
Munsif held that the sale tothe defendants was valid and bona fide, 
that plaintiff was not aware of the defendants’ purchase at the time 
of his suit, and that plaintiff was not entitled to maintain ejectment 
against the defendants as they were not parties to the decree in 
execution of which he made his- purchase. On appeal, the 
District Judge held that the plaintiff must have been aware of the 
defendants’ purchase at the time of his prior suit and contirmed the 




















Munsif’s decree. 


a 


The plaintiff preferred a second appeal to the High Court. ` 


S. Subramaniem and P. R. Sundara Aiyar for appellant. 


P. S. Sivaswami Atyar for V. Krishnaswami Aiyar for resp 
ents. | 
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er The Court delivered the following 

otti. ° l ; l 
Sa JUDGMENT :—The mortgage to Chidambara Chetti by 

a Venkatasami Naidu and others was in April 1875. The sale of the 


land hs'phothecated by the mortgagor to the defendants was in June 
or July 1876. The suit by plaintiff’s assignor was in 1878. The District 
Munsif found that there was “no proof worth the name to show that 
plaintiff's assignors had any knowledge of the defendants being in 
occupation of the sites.” The District Judge was therefore in error 

in holding that plaintiffs assignors were bound to have made 
defendants parties to O. S. No. 36 of 1878. If they had no notice of 
their interest they could not make them parties not having been 
parties to that suit. Defendants are not bound by it but they are 
not entitled to ask that plaintift’s present suit shall be dismissed, 
At the time when they purchased the land was subject to the 
mortgage and the sales by Venkatasami Naidu in no way prejudiced 
the right of the prior mortgagee. The purchasers of Venkatasam! 
Naidu’s rights are entitled to have an opportunity of redeeming the 

mortgage, tut if they fail to do so within a date to be fixed by the 
court the plaintiff is clearly ontitled to a decree. We set aside the 
decrees of the courts below and remand the. suits to the Court of 
First Instance in order that if may passa fresh decree in each 
case after determining the amount which each defendant is liable 
‘to pay. Plaintiff is entitled to his costs in this and in the lower 
Appellate Court and the costs of the Court of Hirst Instance wil} 
abide and follow the result. ” 



















{296} IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:_-Mr. Justice Muthusami Aiyar and Mr. Justice 
Parker. 


E. O. Muthuswami Mudaliar, and others. Appellants (Plaintzf's).* 
v. l 
C. Muthukumaraswami Mudaliar ... Respondent (Defendant). 


Hinde law—Inheritance—Maternal uncle, half-blood—Paternal grandfather’ s 
sister's son. 


Held, (1) that a maternal uncle of the half-blood is one’s own cognate kindred 
much as a maternal uncle of the whole blood, and (2) that a maternal uncle of 
- half blood or his son is entitled to sucoeedin preference to the son of the 
er’s paternal aunt. 





* A. S. No. 182 of 1891. 5th May 1892. P 
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Appeal against - ae decree of the District -Judge of Chingleput Muthuswant 


Mridaliar. 
l Suit No. 25 of 1889. 5. NE a. 
in Origina uit No. 25.0 | Mutinda- 
l ; . a : raswami 
The facts are suficiontly-set out in the following judgment.— Mudaliar. ~~ 


P. Anandacharlu and V. Masilamani Pillai for appellants. 


V. Bhashyam’ Ayangar, T. R. Ramachandra Aiyar and v. O. 
Dasikachariar for respondent. i ne 


The Court delivered the following 


J UDGMENT :—The contest in this appeal is as to the right of 
succession to the property of one Muthusami : Mudali deceased. He 
died without issue in 1879 leaving him surviving a widow, Swarnath- 
ammal, who died in the year 1888. The 1st and 2nd appellants are 
the sons and the 3rd appellant is the son’s son of Parvathiammail, 
sister of Arumugatha Mudali, who was Muthusami Mudali’s paternal 
grandfather. The respondent claims under one Nagappa Mudali and 
his sons, the former being the step-brother of Muniammal, Muthusami’s 
mother. The main question for decision in this appeal is whether, as 
held by the judge, a maternal uncle of the half-blood is entitled.to 
succeed in preference to the son of the father’s paternal aunt. It-was 
alleged, for the respondent that Parvathiammal was only the step-sister 
of Arumugatha Mudali- but the judge did not consider it- necessury to 
determine this question as he was of opinion that the distinction 
between the whole blood and the half-blood was not material for ‘the 
purposes of the present suit. Another question. therefore arising for / 
determination in this appeal is, whether a maternal uncle of the half- i 
blood is one’s own cognate kindred as much as a maternal uncle of the 
whole blood. 





















[297]. As regards the difference in blood, the appellant contends 
that the mother’s step-brother is not at all one’ $ bandhu or cognate 
kindred. It is argued for him that the term used i in the text cited 
in the Mitakshrra, Ch. Il, 8. 6, Verse 1, is Matula and that as it-is 

derived from the word mother, if cannot refer to any other than 
her uterine brother. We observe, however, that in ordinary par 
lance the term Matula includes also the mother’s step- brother. 
Amarakosa, Manushya -Var aga Verse 31, the mother’s brother is s 
to be known by the name of Matula, and in the Sanskrit Dictio 
of Larnatha Tarka Vachespati the term “brother” is said to 
one born of the same father, (see Appendix extracts 1 and 2); 
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é “Mutstior = Turning to. the etymology, it is true that the word Matula 
(maternal uncle) is derived from the term, Matru (mother) and 

Mutha formed by adding to it the terminational particle Dulach but there 
y _ Mudaliar. is no authority for the contention that the word so formed means 
only mother’s uterine brother. In the Vartika, under Panini Sutra, 

| Adhyaya IV, Pada 2, Rule No. 36, the ‘following passage is found- 

which appears to be> conclusive : “When the brother is to be indi- 

cated after ‘the words Pitru and Matru (father and mother) the 

terminations Vya and Dulach are prescribed. The word Putrivya is 

the father’s brother and the word Matula is the moines brother,” 


(Appendix extract No. H 


Passing on to the sense in which the term brothers (Bhr daa 
is used by“ “commentators, the conclusion that it is a generic term, 
and includes brothers of the half aš well as of the whole blood is 
irresistible. ` In the Mitakshara, Ch. II, S. 4, Verses ‘5 and 6, 
the commentator treats the word ' ‘brothers” used in the text of 
Yajnavalkya cited in the Mitakshara. Ch. II, 8.1, para 2, (Verses 
CXXXV), as indicating brothers both of the whole and half-blood. 
The only rule of preference. indicated. by him as resting on the 
difference in ‘propinquity, consequent .on the difference of the 
‘mothers is that the uterine brother excludes the half-brother in ` 
eases in which there is a competition between them. Even to this 
rule, the author of the Mitakshara mentions an exception in Ch. II, 
S. 9, Verse’ 7,’ viz., that when the half-brother is reunited and the 
‘uterine brother is not reunited, both ‘take together and divide the 
estate. Again, he -explains “that the rule of preference ig applicable 
















only as between brothers and that the nephews are not entitled to 
inherit when, there are brothers even of the half-blood, since their 
right of succession arises only on failure of brothers. Moreover, 
[298] the author of the Smriti Chandrika follows the Mitakshara and 
says in Ch. XI, S..4, Verse 5 (Krishnasamy Aiyar’s translation, page 
198) that the use of the general term “brothers” in the text of 
Yajnavalkya is intended to denote both the uterine brother and.a 
brother by a different mother. It is clear then that -:the. leading 
ommentaries ‘use the .term brother as generic and thatthe - 
erence of the mothers is - only material when there “is com- 
ition between heirs of parallel grades. The fallacy in the 
mtion of the appellants lies in the assumption that a brother 
e born of the same mother instead of the same father. As 


. Dikshatar, a recent commentator of authority In Southern India, 
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regards ‘the several passages relating to pollution or impurity sa age 
cited from the Mitakshara by the appellant’s pleader (Appendix v. 

No. 4), they do not show that tbe term Matula does not include’ the- dr p 
mother’s half-brother. On the contrary they prescribe pollu- Muđaliar. 

tion alike on the ‘death of maternal uncles both of the whole and the 
half-blood though its duraticn varies according as the deceased is of 
the whole or half-blood. There is only one passage on which much 
stress is laid for the appellants as deserving special notice. The author 
of the Mitakshara cites a text of Manu regarding impurity consequent 
on death and itruns in these terms,. Impurity lasts for three 
days if a Srotrzya dies; but Pakshini pollution, thatis to say, pollution 
for 90 Indian hours, is to be observed in the case of Matuld, pupil, 
Guru and Bandhava. The Mitakshara explains, however, that the - 
term Matula here indicates also mother's sister and others whilst the 
term .Bandhava denotes Atmabandhus, ‘Pitrubandhus and Matru- 
bandhus (one’s. own cognates, one’s father's cognates and one’s 
mother’s cognates) and the suggestion, _therefore, that the ' term 
Matula is used here in addition to the word Bandhava because a 
maternal uncle of the half-blood is not a bandhu is not entitled to 
weight. Moreover, it would be unsafe to draw from the use of 
the word Matula, in. addition to the .word Bandhava in an isolated 
text, the inference suggested for the appellants when the author 
of the Mitakshara gives a special reason for it. Again, Vydyanadha 





















observes that the word Matula in the above text refers to a 
maternal uncle of the whole blood who is absent from the place 
where death occurs and to the maternal uncle of the half-blood 
(Appendix 5). As it is conceded that a maternal uncle of the full 
[299] blood is a bandhu and as it has been so held by the Privy 
Council in Gridhari Lal Roy v. The Bengal Government, 1 the 
contention for the appellants is not tenable. Further, the mother’s 
step- brother is a Bhinna-Gotra- sapinda whether the term sapinda is 
taken in the sense of consanguinity by virtue of the presence of 
particles of one bedy or of capacity to offer funeral oblations. Through 
the maternal grand-father, the maternal uncle is related to his sister’ 
son as sapinda in the sense of consanguinity and to that grandfat 
both the maternal uncle and his step-sister’s son offer funeral oblati 
We think the decision of the judge that the maternal uncle of the 
blood i is one’s own cognate kindred or Atmabandhu i 18 correct. 


1, (1868) 12 M: I. A. 448, 
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serene via ' The next and the most important question is whether under the 
vs Mitakshara law, the maternal uncle excludes the father’s paternal 
Muthukuma» i : ra : ‘ 
raswami aunt’s son. The judge; who determines it in the affirmative, rests his 


~ Mndalisr. decision on the ground that the former is one’s own cognate kindred 


whilst the latter is only the father’s cognate and that as being the 
nearer in affinity, the former excludes the latter. Itis not denied for 
the’ appellants that bandhus are of three classes, one’s own cognate 
kindred, one’s father’s kindred and one’s mother’s kindred. and that each 
class succeeds in:the order in which it is named by reason of 
affinity. It is also not disputed that the text cited in the Mitakshara, 
Gh. II, S. 6, Verse 1 mentions the maternal uncle’s son as one’s own 
bandhu whilst it mentions the father’s paternal aunt’s son only as the 
‘father’s cognate kindred and that if the text is accepted as binding so 


far as it illustrates the odrer of affinity, it is conclusive. But it is | 


argued that the illustrations given in the text are intended to denote 
the classes of bandhus in which maternal uncle’s son and father’s 
paternal aunt’s son are to be placed for the purposes of inheritance, 
that the text itself has reference to relatives for whom Pakshini 
or 90 Indian hours’ pollution is intended to be prescribed, that 
hence it is first cousins or cousin-brothers are alone mentioned, and 
the more important bandhus are not named, and that though 
the author of the Mitakshara cites the text, he does not mean that 
the illustrations ought to be accepted as denoting that the several 























belonging to the several classes in which they are placed. After 
thus endeavouring to put out of consideration the text cited by the 
Mitakshara, it is suggested that one’s own-sister, the father’s sister 

[800] the grandfather's sister, are all daughters born in the family 
and that, as such, their sons should be placed in the class of one’s 
own cognate kindred so as to exclude the maternal uncle who is only 
a maternal relative. In support of this contention, our attention is 
also’ drawn to a recent publication on Hindu law by one Siromani. 
The text ip question is in these terms: “ The sons of his own father’s 
sister, the sons of his own mother’s sister and the sons of his own 
naternal uncle must be considered as his own kindred or Aimabandhus. 
e sons of his father’s paternal aunt, the sons of his father’s maternal 
t and the sons of his father’s maternal uncle must.be considered as 
father’s cognate kindred or Pitrubandhus. Thesons of his mother’s 
enal aunt, the sons of his mother’s maternal aunt and the sons of 


other’s maternal uncle must be reckoned as his Matrubandhus or 
»ther’s cognate kindred,” 


relatives named are to be treated for purposes of inheritance as ` 


~~ y 


?? 


_bandhus of each class and even the most important of them is no vali 
ground for treating the text as of no authority in regard to tho 
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The text is clear that the maternal uncle’s son and therefore the sag hare a 


maternal uncle are Atmabandhus whilst the father’s paternal aunt’s son v. 

is only a Pitrubandhu. There is no foundation for the suggestion that suger 
the Mitakshara did not intend to adopt the text so far as it illustrates | Mudaliar. ae 
the nearness or remoteness of affinity. The commentator expresses no 

dissent from the text nor does he say that the illustrations are not 

correct; on the other hand, he founds upon it a rule of preference and 

adopts it as a test of nearness or remoteness of affinity. It is also 
remarkable-that all the commentaries of the Benares school follow the 

Mitakshara and cite the same text as illustrating the order of affinity. 

See Smriti Chandrika, Krishnasami Aiyar’s translation, Ch. XI, S, 5, 

Verses 14 and15; Vyavahara Mayuka; Ch. IV,S. 2, Verses 22 and 23; 


_ Sarasvati Vilasa, Foulke’s translation 595-8 ; Madhaviya, Dr. Burnell’s 


translation, S. 41, page 29. It is anything but reasonable to hold 
that a commentator like the-author of the Mitakshara would indi- 
cate a rule of preference with reference to a text which according 
fo appellants’ contention erroneously places father’s paternal aunt’s 
sons who are Atmabandhus among Pitrubandhus. It is true that 
certain velatvies only are named in the text as illustrations of each 
class of bandhus but it does not follow that those who are’named 
by way of illustration are either named incorrectly or are not named 
as examples of the order in which affinity is to be traced. It may 
be that the author of the Mitakshara having defined bandhus as 
Bhinna-Gotra-sapindas, considered it sufficient to cite a text which 
contained illustrations as to the mode in which nearness or remoteness 
[301] of affinity is to be ascertained and to leave it to he determined in 
each case wether any particular relative who is not named and who 
claims to be bandhu is really a Bhinna-Gotra-sapinda and comes as 
such within the’ definition of bandhu. It was on this view that the 
Pivy Council held in Gridhari Lal Roy v. The Bengal Government, 1 
that a maternal uncle is a bandhu though not expressly named in the 
Mitakshara. The circumstance of'the text cited not naming all the 


























who are expressly named as belonging to a particular class of bandh 

Another argument urged for the appellants is that the 
Bandhava used in the text means first cousin. or cousin-brother. 
not denied that it signifies also cognates in general as appear 
several extracts contained inthe Appendix. This variation 


1. (1868) 12 M. I. A. 448. 
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Muthuewami reading is noticed by Balambhatila, a commentator of the Benarel 


ial 
school, whe comes to the conclusion that it produces no essentias 


Muthokume. difference in the intérpretation. 

Nudaliar. - Jt is next alleged that the text was intended aie to denote the 
relatives who have Pakshini or 90 Indian hours’ pollution and that it 
has no connection with inheritance. This objection isnot tenable. It 
ignores the fact that Viynaneswara cites the text in the chapter on 
inheritance in order to indicate a rule of ‘preference in cases of 
competition between bandhus of different classes. If it were intended 
only for describing those who observe Pakhsimi pollution there was no 
apparent neeessity for classifying the bandhus inasmuch-as the duration 
of pollution consists one night and two days or two nights and one 
day. -Again, as to the Smriti of Yajynavalkya, in the chapt-.r on 
pollution or impurity Vinaneswara states that by the word 
Mathula in the text are'indicated one’s own cognate knidred, the 
mothers’s cognated kindred and the father’s cognate kindred, all 

= connected with a common ancestor. They have been defined in the 
portion which begins with Yajnavdlkya’s text on inheritance, “ The 
wife, daughter &c.,” (the Mitakshara, Ch. II, S: 1, para. 2, Verse 

=- CXXXV). The question is not whether the relatives named by way 
























or 90 hours’ pollution but it is whether the text has application 
to inheritance. That itis applicable is clear form the above passage 
wherein Vijnaneswara explains [802] the word Mathula as being -a 
generic term which includes the three classes of bandhus and refers 
to his comments thereon in the chapter on inheritance.’ 

As to Siromani’s doctrine, it is discussed by him in Ch. LX, 5. 9 
of his book. He admits that the Mitakshara cites the text of Vridha 
Satatapa not to enumerate all the cognate heirs but as an authority for 
determining the order of succesion among such heirs. He then observes 
that the text cannot be taken to classify and give examples of bandhus. of 
each class and states that in that case it would be difficult to say under 
which class the sister’s son, the brother’s: daughter’s son or the uncle’s 
aughter’s son should be placed. He then proceeds to suggest his own 
rder of succession according to whick he places all related through 
ughters born in the family among Almabandhus. Though sons born 


ssion when there is competition between them with reference to 
earness of propinquity, ‘as, for instance, between a brother and a 
lunele’s son. It is not clear why this analogy should be 


of illustration are all first cousins or cousin brothers having Pakshini. 


the family are all Gotrajas, yet the~Mitakshara regulates the 


f 
ai 


„e 
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ignored in the case of daughters born in the family and why the father’s sea pa 


sister and the grand father’s sister should be treated as related to *the v. 

l at : at, Muthukuma- 
propositus in the same degree of affinity. Nor is it reasonable to awa 
regard one’s own sister’s son and one’s’ grandfather’s sister's son as  Mudaliar. x 
related in the same degree. As for the difficulty. pointed out by 
Siromani, ib is not clear why thé sister’s son, brother’s daughter’s son, 
and son’s daughter’s son should not be treated as Atmabandhus in the 
- same way in which the maternal uncle is treated as an Atmabandhu. 

_ We may refer here to a passage in the Viramitrodaya, Ch. III, 
part I, S. 2, p. 158, “ since in the chapter on Partition of Heritage, the 
conferring of spiritual benefit is by the term, ‘ therefore,’ set out as the 
reason: hence it is indicated that he alone is entitled to get the estate 
on whom the estate being devolved, conduces to the greatest amount of 
spiritual benefit of the deceased owner, and that proximity in this way 
is to be accepted as a general rule and reasonable.” This passage indi- 
cates that as between bandhus of the same class, a rule of preference a 
may be found in the quantity ofspiritual benefit which they confer. 
The conclusions we come to are (1) that those who are’ Bhinna-Gotra 
sapindas or related through females born in or belonging to the [808] 
family of the propositus, are bandhus; (2) that as stated in the text of 
Nridha Satatapa or Baudhayana they are of three classes viz., Atma- 
bandhus, Pitrubandhus and Matrubandhus, and succeed in the order in 
which they are named; (3) that the examples given therein are intended 
to show the mode in which nearness of affinity is to be ascertained, and 
(4) that as between bandhus of the same class, the spiritual benefit they 
confer upon the propositus, is as stated in Viramitrodaya a ground of 























preference. However this may be, Siromani’s theory is in direct conflict 
with the Mitakshara so far as it places the father’s paternal aunt’s son 
among Aimabandhus, and transfers the latter from among Pitrubandhus 
in which the text of Vritha Satatapa or Baudhayana places him. In 
the case before us, there was no allegation nor evidence of any local or 
special custom in support of the order of succession suggested by 
Siromani in amendment of the Mitakshara and the commentaries that 
follow it; and in the absence of such custom, we are not prepared to 
overrule an express text mentioned in them and to hold that one who i 
expressly named therein as a Pitrubandhu is an Atmabandhu. Anoth 
contention is that the maternal uncle and his sons must be conside 
though alive as civilly dead inasmuch as they alienated their inte 
This is manifestly untenable. The decision of the judge is right a 
dismiss this appeal with cosis. . 
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1860—XJ.V : SEE PENAL CODE. 

1864—II (MADRAS) : SEE REVENUE RECOVERY AOT. 
1865—VIII (MADRAS) : SEE RENT RECOVERY AOT. 
1872—I: SEE EVIDENCE ACT. 

1877—1 : SEE SPECIFIC RELIEF ACT. 

„ —III : SEE REGISTRATION ACT. oT 

. p —XV: SEE LIMITATION AOT. l 

1879—I: SEE STAMP ACT. 

1882—IV : SEE TRANSFER OF PROPERTY ACT. 

„ —V : (MADRAS): SEE FOREST ACT. 

„ —X : SEE GRIMINAL PROCEDURE CODE. 

„ —XIV: SEE CIVIL PROCEDURE CODE. ` ae A | 
1884—IV : SEE DISTRICT MUNICIPALITIES AOT. yee ` 
1887—IX : SEE PROVINCIAL SMALL CAUSE COURTS ACT. 

1889—VIIL: SEE SUCCESSION CERTIFICATE ACT. 

Aliyasantana family—Gift to a mother and one of the children— 

Survivorship—Intention to benefit family—Criminal Procedure = Be j 

Code, S. 145. 

Where a gift is made toa woman and her son, members of an 
Aliyasantane family, by the husband of the former, the property in 
their hands is not family property, enuring to the benefit of other 
children of the donor but is in the nature of self-acquired property. ~ ia 

On the death of the mother, her share will lapse to all her i 
children and not tothe surviving donee only, as the intention of 
the donor must be taken to be to benefit the whole family of his wife. 

Jake v. Sankayya - .. tees ae vee QTT~ 25. 273 os ps 
Alteration, material—Swit on bond—Forgery of attestation. weet y = 

The forged addition of the signature of an attesting witness by 
the obligee of a bond after its execution, even though such addition 
is caloulated to facilitate the proof of the liability of such attesting 
witness, under the bond, is not a material alteration which disentitles 
the obligee to sue upon it. l l 

Mohesh Chunder Chatterjee v. Kamini Kumari Dabia, 1, L. R., 

12 O, 818, and Vazeeralli Khan v. Suryanarayana, 1M. LL.d., 
888, followed. 
Semble: Per Shephard J: The obligee may not be entitled to 
recover if the attestation were necessary to make the instru- ` 
ment legally operative. d 
Ramaier v. Shunmugam Pillai... re aaa: }° eee 
Archaka—Trustee—Presumption from management. 
When the Archaka or officiating priest of a temple has been 
managing the affairs of a temple with the knowledge and privity 
of the worshippers, the presumption is that he is the trustee as well 
as the Archaka. 
Ramasami v. Ramasami ae "4, QB 
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Amendment, of plaint on appeal :—See SPECIFIC RELIFS ACT, (2). 

1—Civil Procedure Code, S. 44—Suit for Office—Righi to settle 
co. caste disputes. 

A hereditary ard exclusive right to settle caste disputes between 
members of a caste is not enforceable in a Civil Court, although 
members of the caste make volu: tary payments of fees for the settle- 
ment of such disputes. 

Srinivasa v. Tiruvengada, I. L. R.11 M. 450 distinguished. 

Subbaraya v. Venkatanarasu 
2.———8. 13—Insirument conveying moveables and immovables— 

Want of registration—Suit for moveables— Admissibility of ins- 

trument — Registration Act, S. 49—Res judicata. 

Where certain ' disputed claims in succession to the estate of a 
deceased parson were compromised and the defendants executed an 
instrument to the plaintiff by which } of the movable and immovable 
properties in dispute were conyeyed to the plaintiff, but the instru- 
ment was not registered : 

Held in a suit upon the instrument to recover merely the share 
of the movables that the instrument was admissible in evidence, 
though it could not be used to affect the im novable properties. 

A decision that a will was genuine in a prior sutt between the 
same parties to declare the will forgery, does not operate as res 

p judicata, so as to prevent the plaintiff questioning the validity of the 
e will pleaded by the defendant in bar to the’ plaintiff's recovering in a 
subsequent suit upon the instrument a portion of the properties 
disposed of by the will, the causes of action in the tw) cases being 
different. | C l i 

Thandavan Chetti v. Viliammai l ni i 
8. 13—Plea of joint fraud —Res. judicata between co- 

defendants. o 

In a.suit bya Hindu to recover his father's share of certain 
property on the ground that an alienation of the property: by the 
father to the defendant was a-mere sham transaction, and the result 
of a joint frand of the futher nnd the defendant, intended to defeat 
the plaintiff’s rights to the property, held that the défendant could 
not plead the joint fraud of the plaintiff's father and himself in bar 
of the action. = 

Ina prior suit by the plaintiff against defendant to recover his 
wn half share of the property alienated by the father on the ground 
at the alienation was frvuiulent and void, the whole alienation 
s found to be without consideration and a nullity. The father 
La party defendant and pleaded that the sule was void : 
ald, that the adjudication between the defendant and plaintiff’s 
that the sale of the father’s share also was void being necessary 
o the plaintiff's claim in the prior suit, it was binding as 
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M.L J. Reprint. ! 
Page. Page. 
C. P. 6. —conid. ae whe 
4 —§s 13 and 13—1mplied c covenant for quiet enjoyment—Suit_. 
_for breach- Lessee’s default—Res judicata—Duties of mortgagee 
—Benami purchase. 
Where a lessee entitled to hold under ‘his lease for 15 years is 
deprived of a portion of the property leased owing to his own default 
in paying a debt due to a prior mortgagee, the property being sold 
in execution of a decree obtained by the' mortgagee, he is not entitled 
to damages against the lessor for breach of the implied covenant for 
quiet enjoyment. l 
Held, per Muthusami Aiyar J: that the plaintifi having previously 
sued for the loss of income sustained by him during the two years 
subsequent to his eviction, the present suit is barred by S. 48 of the 
Civil Procedure Code. He was bound to claim in the previous suit all - 
the damages flowing from the breach. Child v. Stenning, L. R. 11 
Ch. D. 82. followed. 


Per Best J: Even if the sale was in parfdue to default on the 
defendant’s part, plaintiff is not entitled to damages, Ist because the 
bulk of the debt for which the sale took place was payable by the 
plaintiff; 2ndly, because the debt being fastened on the property, he 
was entitled to pay the excess and additto the debt aa due to 
himself. : l 























Per cur: Although the purchaser at the -auction covenanted with 
the defendant at the time of his-purchase to resell the property to the _ 
defendant, on the price of the property being repaid to him, this did 
not constitute the purchaser a benamidar or entitle the plaintiff to 
damages against the defendant. Even-if the defendant was the 
real purchaser, the plaintiff being himself the cause of the sale would 
not be entitled to damages. 


Although the decree in the prior suit for damages is conclusive 
with regard to the plaintiff’s right to the damages awarded by it, it is 
not conclusive with regard to the true construction of the document 
in subsequent proceedings between the parties. 3 
Labatheen v. Thurai Raja ... 190 ... 188 
5. -——, 8s. 13, 278, 280 and 283 — DS cisspuent. dais holder— 
Res judicata. 
Where a claim under S. 278 of the .Gode of Civil Procedure to 


certain property attached as belonging- to the judgment-debtor is 
allowed after notice to the judgment-debtor, and a suit by the judg- 
ment creditor to set aside the order and establish his right to sell the 
property as that of the judgment-debtor fails, the adjudication is 
not res judicata between the successful claimant and another creditor 
who attaches the property for his decree as: really belonging to the 
judgment-debtor. 


A judgment-creditor attaches the debtor's s property not as the 
privy or the representative of the-debtor, but by virtue of an inherent 
right to attach property really belonging to the debtor. ‘ 

Gnanambal vy, Parvathi TA . 


4 
M.L.J. 
m Page. 
C. P. 0.—cenid. d : 
* 6——, Ss. 13 and 433—Res judicata—Competency to try sub- 


sequent suit, when—Regquisites of concurrent jurisdiction—Sub- 

ject matter and pecuniary limits. 

The predecessors in interest of the principal defendant instituted 
a suit in the Subordinate Court of Calicut on the 6th of August 1877, 
against the karnavan of the plaintifi’s tarwad, the’ main question 
for decision in which was whether the land in suit was the jenm of 
the defendent’s Devesom or of the’ plaintiff's tarwad. The suit 
having been decreed against the plaintiff’s karnavan in January 1878, 
the plaintiffs now sued in the District Court of South Malabar for a 
declaration that the prior decree was not binding upon them , and 
that the property was the jenm of the plaintiff's tarwad, im- 
pleading the Rajah of Cochin as one of the defendants : 

Held, that although the Subordinate Court of Calicut at the date 
of the trial and determination of the former action was not compe- 
tent to try, by reason of the provisions of S. 488, of Act X of 1877, 
which came into force on the lst of October 1877, the present suit 


to which the sovereign prince was a party-defendant, yet the prior deci- 
sion was res judicata as a Subordinate Court was a court of competent 
jurisdiction as regards the subject-matter of the suit and the pecuniary | 
limits of its jurisdiction. 






























Kuni Amma v. Rama Menon 


1. ———, 48—-Waiver of provision in bend making whole payable 
on defauli—Institution of prior suit, overt act-~—Interest post diem 
—Act XV of 1877, Art. 116—Transaction by Gosha-women, vali- 
dity of—Aliwmgah grant, share of male and female under Maho- 
medan law—-Res judicata—Court of jurisdiction competent to try 
subsequent suit. 


In a hypothecation bond dated 30th October 1875 it was stipulated 

that interest should be paid at a certain rate every year on the 30th 

October, that the principal should be repaid on the 30th October 1878, 
and-that on default of payment of interest in any year, the whole 
principal and interest should become payable. The mortgagee sued in 
the Munsif’s Court in 1877, for the interest due in 1876, stating in 
the plaint that he waived the benefit of the provision in the bond that 


any year and obtained a decree. Ina suit by the mortgagee in 1888, 
or the principal and interest at the stipulated rate up to the date of 
laint, held (1) that S. 48, C. P. C., was no bar to the suit as the alter- 
tive provision for payment of the whole was inserted for the exclusive 
fit of the plaintiff and the plaintiff by instituting the suit of 1877 
sxerciged his option of waiving the benefit of the provision ; (2) 
13 there was no provision for payment of interest post diem, in- 
as only payable by way of damages after the due date and the 
rsuch damages was barred under Art. 116, Sch. Il of the 
on Act 7 (8) that although some of the executants were 
men and there was no eVidence that the transaction was 


the whole should become payable on default of payment of interest in , 
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_ in favor of the 6th defendant, held, that the latter is not entitled to 
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explained to them, it was not invalid, as they did notdeny execution _ . 
and knowledge of its contents and they had executed it in conjunction <= ` 
with very near relations; (4) that the distinction between males 
and females in the computation of shares under the Mahomedan 
law applies also to an Aléwmgah grant where the endowment is 
partible ; (5) that the fact of certain defendants not having claimed 
exemption from liability in the Munsif’s’Court Suit of 1877, did not 
render the question of their liability res judicata in this suit which 
the Munsif was not competent to try. 
Badi Bibi Sahibal v. Sami Pillai .. 285 ... 28% ° 
8. —-——., § 53: See INCONSISTENT CHARACTER. 
Ga 8. 231—Joint decree—Payment to one decree -holder— 
Inquiry as to shares. : 
Payment out of court to one of two decree-holders, but not certi- a 
fied by him as having been received or applied by him for the benefit 
of both, does not satisfy the requirements of S. 258, Civil Procedure - 
Oode, and cannot be regarded as made in satisfaction of the decree, 
except for the purpose of determining what order should be passed 
under S. 231, Civil Procedure Code. 
In such a case, the court in execution should ascertain the 
amount due to each of the decree-holders, and grant execution for the 
decree-amount minus the amount paid, or, where the amount paid’ 
is larger than the share of the decree-holder who has received pay- 
ment, for the decree-amount minus the amount due to him. 
Sultan Moideen v. Savalayammal ~ . 50 ... 50 
10.————-,, 8. 244—Decree for moiety for a operand oiko 
by plaintigf—Claim for a moiety of proceeds. 
Where in a mortgage suit a decree was passed for a moiety of the 
mortgage-amount in favor of the plaintiff and for the other moiety 




















recover in execution proceedings one half of the sale proceeds realized 

at the instance of the plaintiff, decree-holder, and that his remedy, if 

any, is by a separate suit. s 
Kuttiioma Gounden v. Muttia Gounden e 14... 14 


14.———, 8. 244-Swii by purchaser decree-hdlder for possession— 

Parties. 

Where a prior suit by the plaintiff against A and others was 
dismissed as against A and his representatives, and a decree was passed 
against the others, and the plaintiff purchased the shares.of the judg- 
ment-debtors in certain property in execution of the decree, a fresh 
suit against the representatives of A for partition of the shares pur- 
chased is not barred by 8. 244 of the Oode of Civil Procedure. 

Nagamuthu v. Savarimuthu ... i 
Ss. 244, 258 —Déoree—Uneertified ae rae ee 

suit for declaration 

No suit will'lie for a declaration that a decree has been satisfied 
by private agreement. 


12. 
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p 2 ` Page. 
© OPC.—conid. * Sp 
Per cur: the cffect of S. 258 of the Civil Procedure Code is to 
U . exclude proof of au uncertified agreement in execution proceedings, but 
not to limit the operation of S, 244 as to barring a separate suit. 
Batiragulu v. Venkayya ; . 
13.———, 8s. 244, 341—Pur ahas by TE PE moi 
Alienation of trust—Compromise—Suit to set aside sale— Fraud. 
Held, that a pleader who is instructed to obtain the permission of 
the court and bid on behalf of the execution-creditor at a sale in exe- 
cution of a decree is not under an actual incapacity to purchase on 
+ his own account, but the onus lies'heavily on him to prove that the 
transaction was free from all suspicion on account of the fiduciary 
and confidential situation in which he stands in the matter. 

Per cur: he should give his client intormation of his intention to 
bid on his own account and obtain the court’s’ permission. Greenlaw 
v. King, 3 Beav. 61 approved and followed. 

à charge of fraud against-a purchaser is not one that a judgment- 
debtor is bound to make before confirmation of the sale under S. 311, 
Civil Procedure Code, when the purchaser is not a party to the suit, 
nor the representative of a party. 

A razinamah by which a trustee of a temple relinquishes his 
trusteeship is not valid, as a trust cannot be‘the subject bf transfer. 
Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kutty, I. L. R. 1. M. 
235 followed. 

Subbarayudu v. Kotaya ae i S 
— „8s. 2571—A, 258—Oomposition-decd r daong ERETI 

debtor—Adjusiment— Time ie sanction for agreement to give 

time. 

Held by Muthusami Aiyar and Best, JI, (reversing the decision 
of Parker, J.) that a composition-deed assented to by the decree-holder, 
whereby the judgment-debtor transfers all his assets to trustees to pay 
his debts rateably and is himself released from all liability for debts, 
is not an agreemerit to give time to the judgment-debtor under 
8.257 A of the Oode of Civil Procedure, but an adjustment within 
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the decree notwithstanding ‘the adjustment; if it has not been” 
certified according to law. . 

Per Parker, J; Anagreement to give time to the judgment-debtor 
der 8. 257 A may be sanctioned by the court at any time during 
ich the decree is alive. 
amasams Chetti v. Venkatasa Pawker : 

Ss. 258, 273—Decree for mesne profits—Attachment J 
inging in representative of juagment-debior deceased before 
ther a ae fa satisfaction of decree after its 


that (1) a decree for unascertained mesne profits is a decree 
and may be attached in the mode provided by 8. 278; (2) 


the meaning of 8. 258 and that the decreeholder is entitled to execute 


Reprint, 
Page 


112 ... 111 


166 ... 164 


221 ... 2L7 


` 


M.L.d. 
Page. 
C. P, C.—conid. i 


the holder of a decree for money is entitled to execute it by attachment 
of another decree in favor of the judgment-debtor after his death, if he 


Reprint 


has brought the representative of such judgment-debtor upon the re- ~“ 


cord in the execution proceedings connected with his decree ; (3) the 
holder of a decree that is attached may certify satisfaction of the 
decree under 8. 258 after the attachment, if the payment or aout 
ment was made bona fide and before the attachment. 
Ramaswani Aiyar v. Rama Aiyar re 
16.———,, 8. 347—Praud—Declaratory decree. - 4 
Where a judgment-debtor purchases property at court-sale benami 
in the name of another, a suit by a third person for a declaration that 


the judgment-debtor was the real purchaser and that the nominal . 


purchaser has no title is precluded by S. 817 of the Civil Procedure 
Code although the purchase was made benami in order to defraud the 


. Judgment-debtor’s creditors. Courts are bound to carry out the 


provisions of S. 817 irrespective of any fraud on the bendmidar’s part 
In setting up his own title. Kanizak Sukina v. Monohur Das, te L. 
R. 12 C. 204, dissented from. 

A kanom-tenant having denied the title of the plaintiff landlord, 
and alleged that he was holding under another, the latter was made 
a party at the instance of the plaintiff. The suit being decided in 
plaintiff’s favor, and the decision being confirmed in separate appeals 
preferred by the rival-landlord and the tenant, the plaintiff preferred 
& second appeal against the decision in the rival landlord’s eppenl 
only, but made the tenant also a party to it. 

Held, that the tenant’s name must be struck off and the second 
appeal dismissed as against him, as he was not a party to the appeal 
in the lower court, against which the second appeal was presented. 

Quaere: whether, in the circumstances, the plaintiff could claim 
a mere declaration of his title as against the rival landlord. 

Rama Kurup v. Sridevi as zs 
17.———_,, Ss. 348, 611—Order setting aside aipa to B 

Council—Surety for mesne profits— Rgrecution—Appeal—Mesne 

profils including interest. 

The High Court on appeal set aside an execution sale of immov- 
able properties by the Subordinate Court. The auction-purchaser 
appealed to the Privy Council. The High Court took security from 
the judgment-debtors, who were placed in possession pending 
the appeal to the Privy Council, for re-delivery of the properties and 
mesne profits. The Privy Council reversed the order of the High 
Court setting aside the sale and restored that of the Subordinate 
Judge confirming it. On an application by the purchaser for the 
recovery of the mesne profits from the judgment-debtors and his 
sureties,-the Subordinate Judge refused execution against the sureties 
and awarded a certain amount against the juadgment-debtors after 
deducting some charges of a receiver, who was in management of the 
properties under an order of court, for satisfaction of the decrees of 
some creditors of the judgment-debtors, í 
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On appeal tothe High Court against this order, held, (1) that 
although the order of the Privy Council merely confirmed the sale, it 
was competent for.the Subordinate. Court to order the judgment- 
debtors to pay mesne profits to the auction-purchaser by way of 
restitution, a3,the delivery of the property under S. 318, G. C. P., 
isa relief which follows peremptorily the confirmation of the sale ; 
(2) that, as the order of the Subordinate Judge was made in en- 
forcement of the order of the Privy Council, S. 611, 0. GP, 
confers a right of appeal to the High Court so far as the original 
judgment-debtors are concerned ; (3) -that the sureties cannot be 
proceeded against in execution for the recovery of mesne profits ; 
(4) that the purchaser is entitled to interest on the profits of each 
year up to the date of payment ; (5) that the salary of the receiver 
and his establishment who were not appointed for the appellant's 
i benefit or at his request, cannot be deducted in calculating the mesne 
profits. ` ; 
Arunachellam Chetti v. Arunachellam Chetii ... zol 
, 8. 443—Defendant pleading minority—Appointment of 
guardian fcr enquiry as to minority—Trial of preliminary issue. 
Where the defendanY in a suit alleges minority and the plaintiff 
denies it, held, that a guardian should be appointed for the enquiry 
under S. 443, that a preliminary issue should be raised as to the 
question of minority and tried regularly that if the defendant is 
found to bea minor, a guardian for the suit should be appointed for 
him and that if he is found not fo be a minor, the guardian appointed 
y under S. 443 should cease to acb, the defendant 
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for the enquir 
conducting his own case. 

Kasi Doss v. Kassim Sait 
—§. §44—Hatention of time for award. 

_ Held by Muthusamt Aiyar and Best, JJ., reversing the order of 
Shephard J, that, before an award is submitted, it is competent to 
a cort under S. 514, C. C. P., to extend the time fixed for the 
submission of the award, even though the application for such exten- 
tion is made after the expiry of the time previously fixed. 

Lakshmanarasimhum v. Somasundram ues : 
5. §39—Suit againgt trespasser—Declaration --Conseg uen- 

tial relief —Specific Relief Act, I of i877, S. 42. 

Held that S. 589, C. P. C., confersa right of suit against trustees 
hich did not previously exist and it is not applicable to a suit 
ught by ‘persons interested in a religious institution to eject a 
passer from the office of trustee. i 
Held also, that a suit for a mere declaration that the defendant is 
he duly appointed head of a Muti will not lie as it is compo- 
the plaintiff to ask for a consequential relief that some 
alified person be appointed by the court and that the Muti 
properties be handed over to the person so appointed, the 
being ejected therefrom. 
vasa v. Strinivasa Swamy... oar ye 
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C. P, C.—conid. 
24. S. 559— Adding parties in appeal—Hstoppel. 

Where the 1st defendant preferred an appeal against a decree in 
favor of the plaintiff, making him the sole respondent, held that 
it was competent to the appellate court undor S. 569, Civil Procedure 
Code, to make defendants 2 to 4 also respondents, after the expiry 
of the appeal time, as they were strongly interested in the result of 
the appeal. 

Where the purchase money of property sold by the plaintiff was 
payable in discharge of a prior mortgage-debt upon the property, 
and the plaintiff had induced the purchaser to execute a fresh 
bond to the original mortgagee upon which a decree was obtained, 
held that the plaintif was estopped from setting up his own fraud 
in respect of the fresh bond and disputing the validity of the decree 
obtained thereon. 

Kanagappa v. Sokkalinga 


22. S. 586 : See PROVINCIAL SMALL CAUSE COURTS ACT. 
Contract Act and Ss. 2,5—Contraci— Allowing time for Vater 
Nudum pactum— Revocation of proposal. 

A proposal to sell gcods allowing eight days time for the accept. 
ance of the proposal may be revoked within the eight days before 
acceptance, unless the promise to keep the offer open is supported by 
consideration. 

Schonlank v. Muthunayana Chetti > A 
4. Criminal Procedure Code S. 145 :— Aliyasaniana family—Gifet é to 
a mother and sne of the chaldren—Survworship—Intention to benefit 
family. i 
` Where a gift is made toa woman and her son, members of an 
Aliyasantana family by. the husband of the former, the property in 
their hands is not family property, enuring to the benefit of other 
children of the donor but is in the nature of self-acquired property. 


On the death of the mother, her share will lapse to all her children 
and not to the surviving donee only, as the intention of the donor 
must be taken to be to benefit the whole family of his wife. 

-An order under S. 145 of the Criminal Procedure Code to which 
the mother was not a party is not binding on her children with regard 
to her-half-share of the property although the donee of the other half 
(one of the children) was a party. 








Jake v. Sankayya sie ae Tsa 
2,——S. 195 :—See REGISTRATION ACT. 
3. —_—___—-§. 478—Documenis not in evidence— Prosecution. 


Where certain documents had been filed but not given in evidence: 
held it was not competent to the court to order the prosecution of a 
person who put in the documents, for forgery. 


Held also, that the High Court can interfere in revision and 
quash the proceedings of such court even though no final order 
directing the prosecution has been passed. 


Abdul Khadir v. Meera Sahib ase ae 
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’ Customary right —Right of inhabitants to take water from private 
7 well—~Hasament—Profit a prendre—Long user. 
= ~ Where the inhabitants of a town claimed a right to take water 


from a well belonging to the plvintiff, keld, that it was a customary 
right in the nature of an easement capable of being acquired by long 
user, and not a profil a prendre. , 


é 


Shunmugam Pillai v. Venkateswara Aiyar ve ... 290 ... 287 
4. Declaration —Conseguential relief: See OIVIL PROCEDURE CODE, 

(16), (20). Š 
2. - See SPECIFIC RELIEF ACT, (2). ' 





District Municipalities Act IV of 1884, Ss. 191, 192, 194, 195— 
Public slaughier house—License —Public market—Ownership 
of municipality—Notice to vacate. 
\ : No special license 3s required to slaughter animals in a place set 
apart by a District Municipality as a slaughter house under S. 191 
(1) of Act IV of 1884. The public are entitled to use such a place as 
a slaughter house, subject to the payment of the prescribed fee. 

The property in public markets with all the rights of ownership 
is vested in the Municipality under Act IV of 1884, and the Munici- 
pality has power to refuse permission to any one to use a public 
market, subject to the powers of the Governor in Council and tho 
District Collector under S. 85 of the Act. The provision in S. 194 
(1) entitling the Municipality to levy rents, tolls, &., is only enabl- 
ing in ite natute and does not restrict its rights‘as owner. 

An order to vacate a stall let for purposes of sale amounts to a 
direction not to sell from the date on which it is required to be vacated. 

( Per cur : ifin providing a place asa publio slaughter house, a 
portion is set apart-also for the sale of flesh, it is a public market 
within the meaning of S. 194 of Act IV of 1884. 

Municipal Corporation of Madura v. Sandlai Kon ... 206 ... 208 
Diversion of Water-supply —Ryot holding lands under Government 

—Newly dug channel—Collector’s order—Damages resulting from 

diminution of water. 

The plaintiff being an owner of lands irrigated by a channel whose 
water-supply the ‘Government had the right to regulate, held, that a 
iversion of the channel water under the orders of the Collector along 
newly dug channel, causing 2 material diminution in the supply - 
cassary for the cultivation of plaintiff’s lands, was in excess of the 
vers posséssed by him for the regulation of the supply of water for 
ation purposes among ryots holding under Government, and that 
laintiff is entitled to.recover damages resulting from such diver- 
































machandra Aiyar v. Narainasami vk . 279 ... 276 
ent :—See CUSTOMARY RIGHT. 

—of way, declaration of :—See INCONSISTENT CHARACTER. 

el :—See CIVIL PROCEDURE CODE, (21). 

-—-See also EVIDENCE ACT, (2). 

See also HINDU LAW, (4). 
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1. Evidence Act I of 1872, S. 68—Acknowledgment in wr iting-- 
Limitation Act XV of 1877, S. 19, para. 2—Oral evidence when 
original lost—Admissidility of. 

Held, that secondary evidence of the contents of a document con- 
taining an acknowledgment of the plaintiff’s right is admissible in 
cases in which secondary evidence would be admissible under 8. 65 
of the Evidenca Act, notwithstanding the provisions of S. 19, para 
2, of the Limitation Act. . 

Shambhu Nath Nath v. Ram Chandra Shaha, I. L. RB. 12 C. 
267, followed. 

Chathu v. Virarayan 
2, ——_——$8. EA T Ieee: 

Held, that a widow, who, representing she had authority to adopt 
from her husband, induced the respondent’s parents to give him in 
adoption; and got him married to a bride of her choice, is estopped 
from pleading the absence of the husband’s authority to invalidate 
the adoption. ` 

Kanniammal . Veerasami Naiken : 
Forest Act Y (Madras) of 1882, S. 6—Burden of pay E Tee 

— Presumption arising from possesssion—Onus shifted by proof 

of prior possession—Swits against Government. 

Held, by Muthusami Aiyar and Best JJ: (1) The presumption 
of title in favor of a party proved to be in possession of immovable 
property is shifted by proof of prior possession in the adversary, 
such prior possession raising a presumption of title in favor of the 
adversary; (2) when possession is proved to have continued up toa 
certain time, it will be presumed to continue until dispossession 
or cessation of the possession is proved; (3) a person suing to 
establish his right to land against the Crown is entitled to prove it in 
the same way as ina suit against a private individual, and is not 
bound to prove possession for 60 years ; (4) there is no presumption in 
Malabar that forest land belongs to the Crown. Secretary of State v. 
Vira Rayan. I. L. R. 9 M, 175 referred to. 

Per Muthusami Aiyar J: (1) where a party who claims to have 
been in possession for 60 or 70 years is proved to have been in posses- 
sion from 1820, it will be presumed that the possession extended to 
a much earlier period than 1820, unless there is some circumstance in 
the evidence to establish that it originated at a particular time ; (2) in 


claims under Act V of 1882: the burden of proof is on the claimant in - 


the first instance. 

The Secretary of State for India v. Bavetti Haji ... 
4. Gift, to a mother and one of the children. 

See ALIYASANTANA FAMILY. 

2. — — Persona designata. 

Where a widow, who made an illegal adoption to her husband in 
the belief, that it was legal, applied for transfer of Miras of her hus- 
band’s estate to her adopted son’s name stating her reasons for the 
applivation in the words, “I have adopted Alagasundara Mudaliar, 
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` Gift.—contd. 

natural younger brother of my husband with my husband’s per- 
= mission and appointed the said Alagasundara Mudaliar heir to all 
the viliages, the Miras of which stands in my name :” held, that 
thess words cannot-be said to constitute a gift to the adopted son as 
a persona designata independently of the adoption. 

Ohokkammal v. Murugathatl 
4. Hindu Law—Alienation by mother with consent of reversioner— 

Treatment as co-parcener—Rights of purchaser. 

Held, that an alienation made by the mother of the last male 
owner with the consent of the then immediate male reversioner cannot 
be questioned by a person born subsequent to the alienation though 
he may be a nearer reversioner. 

Held also, Whers a person has been treated by an owner of pro- 
perty as a co—-parcener, so as to lead to the public to think that he had 
as much right to the property as such owner, an alienation by him 
aiter the latter’s death cannot be questioned by the heir of the latter. 

Varadiah v. Venkatasubbiah 

































9 ————— Alienation by widow—Davghter alive—Suit by male 
reversioner. 

Held that the presumptive male reversioner can maintain a sit 
to declare an alienation of her husband’s estate by a Hindu widow 
invalid beyond her lifetime, although a daughter, who is the im- 
mediate reversioner, is alive at the date of suit. 

Raghupathi v. Tirumala Reddi ory 


3.——-—Impartible Zemindari—LHstate of daughter's son—Co- 
parcenary among daughter’s sons—Daughter’s son, stock of 
descent— Succession to impartible estate held by daughter’s son. 

Where a person succeeded to an impartible Zamindari as a daugh- 
ter’s son, held, that on his death, his son is entitled the Zamin- 
dari in preference to another daughter’s son. 

Per curiam : (1) There is no coparcenary among the sons of several , 
daughters in respect of property inherited from the maternal 
grandfather: (2) Where an impartible estate has been inherited. 
by a daughter’s son, the further descent of the property must be traced 
rom him and not from his maternal grandfather. 

Per Muthusami Aiyar J : (1) A daughter’s son, though he succeeds 
an obstructed heritage under the Hindu law, does not take a 
ified estate. (2) A collateral cannot claim te succeed to an im- 
able estate asa coparcener of the last male owner, if the latter 
aving male issue. (8) Even assuming coparcenary among the 
several daughters, before succession can pass from one line of 
to another, the former must be extinct. 

huvaduganatha Tevar v. Periasanw Tevar - 
Inheritance—Maternal uncle, half-blood—Paternal grand- 
ter’s son. 

) that a maternal uncle of the half -blood is one’s own cog- 
as much as a maternal uncle of the whole blood, and 
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Hindu Law—conid. - 
(2) that a maternal uncle of the half-blood or his son is entitled to 
succeed in preference to the son of the father’s paternal aunt. 
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Muthusami Mudaliar v. Muthukumaraswami Mudaliar . 296 ... 282 ~ 
8. — —~Inheritance—Preferential heir—Bandhu—Paternal aunt | 
— Maternal grandfather. 
Held, that the maternal grandfather is a nearer heir than the 
paternal aunt to the property of a deceased Hindu. 
Obiter dictum :—The father’s sister is a bandhu. 
Chinnammal v. Venkatachella ee 87 ... 86 
§.——-——, Inheritance—Step sister's son—Bandhu. 
A step-sister’s son is an heir under the Hindu law as a bandhu. 
Subbaraya v. Kylasa a Sas . 89... 88 
7. , Presumption of husband’s estate—or Stridhan— Property 
left by widow. 
There is no presumption under the Hindu law, that the property 
left by a widow was her husband's estate, nor that it was her 
Stridhan. 
Gopala Aiyangar v. Savuri Aiyangar ae f . 261 ... 257 
8. —, Sale by Hindu father—Interest of son in mother’s womb. 
A sale of ancestral property by a Hindu father will not pass the 
interest of 2 son born after the alienation but in his mother’s womb 
at the time. - l 
Sabapatht Pillai v. Somasundaram Pillai . 244 .., 240 
9,——— —. Siridhanam —Inheritance— Maiden daughter— Succession 
to mother’s stridhanam inherited by maiden daughter. ' 
Onthe death of a maiden daughter who had inherited her 
mother’s siridhanam, her brother succeeds to the property, 
Per cir : a maiden daughter inherits her mother’s Stridhanam as 
full owner. 
Narasayya v. Venkayya . 149 ... 147 


1. Inconsistent charscter—Suit upon title to land—Declaration 
. of easement of way. : 

Where the plaintiff sued to restrain the defendants from obstruct. 
ing himin putting up a door acrossa lane on the ground of his 
exclusive title to the lane : held, that it was not competent to the 
court to declare an easement of way in favor of the plaintiff over the 
lane, i 

Sambayya v. Gopalakrishnamma... 


2. ———, pleas —Morigage—First mortgagee-—Purchase of equity 
of redemption—C ourt-sale— Second mortgagee. 

Where a first mortgagee brings tu sale and purchases the mort- 
gaged property in a suit upon his mortgage without impleading as a 
party a second usufructuary mortgagee who is-in possession, held 
that the lst mortgage is extinguished by the morbgagee’s purchase of 
the equity of redemption and the 2nd mortgagee is not entitled to 
maintain a suit to redeem the Ist mortgage but is only eutitled to be 
redeemed asa mortgagee of the equity of redemption. 


. 257 ... 
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| Inconsistent character.—conid. 
Per curiam: The position of the 1st mortgagee who purchases ` 
the equity of redemption at a court sale is the same as ifhe had pur- 
chased it at a private sale from the mortgagor. 
Per Best J : Where a plaintiff is not personally awar: of the facts 
of a transaction it is open to him to make inconsistent allegations 
and to seek -relief in the alternative according to the conclusion to 
which the court may come upon the facts. 
A plaintiff who merely seeks a declaration of his righi a rien 
is not entitled to a decree for redemption. 
Perumal Kone v. Kavéri Ammal _... se BI s ATT 
Interest post diem :—See CIVIL PROCEDURE cop, (7). 
4. Jurisdiction, valuation for—Suit for declaration of status as 
member of tarwad by karnavan. ' 
A suit by a person claiming to be the karnavan for a declaration | 
of his status as a member of the same tarwad with the defendants 
should be valued for purposes of jurisdiction as a suit for possession 
of the whole tarwad property. f 
Ibrayen Konhi v. Komamutt Koya l ... 255 ... 251 
2. , of Revenue Court : See RENT RECOVERY ACT (2) 
4. Landlord end tenant— Disclaimer of tenancy in written statement 
—Cause of action—Suit to eject. Pag 
Where the tenancy did not legally terminate, and the lanālorā 
had no cause of action, at the date of the institution of a suit to eject 
the tenant, the denial of the landlord’s title in the written statement 
in answer to the plaintiff’s suit cannot entitle him to recover upon his 
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or 


plaint. ` 
Madhavan Nambiyar v. Atti Nangiyar ' S1 ... 30 
2. ——, Rent Recovery Act VIII of 1865, Ss. 1 ‘iis ia=Tnmidar: 


_—-Kattubadi—Written agreement. ; 
An Inamdar in a Zamindari is bound to pay to the Zamindar not 
merely kattubadi or other revenue due to Government but Jodi includ- 
ed by the Zamindar’s sannad in the assets of the Zamindari. The 
Inamdar is a tenant and tbe Zamindar is entitled to proceed against 
him under Act VIII of 1865. Rama v. Venkatachalam, I. L. R. 8M, 
76 distinguished. 


Dr: 
The Inam title-deed is not an agreement in writing within the 
aning of 8. 18 of the Rent Recovery Act. 
Suryanarayana v. Appa Row ... . 249 .,, 245 


l] Prectitioners’ Act XVIII of 1879, Ss 28 aad 29-—Right of 
leader to remuneration. 

28 of the Legal Practitioners’ Act is not limited to agreements 
into by a pleader with the party for whom he appears but 
ble to all agreements entered into by a pleader with any 
aining him or employing him in respect of business to be 
im, although such person may not be the party himself. 
reement entered into by a pleader is invalid on account 
ing filed jn court, he is still entitled under S. 29 of the 
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Legal Practitioner's Act—conid. i J 

Aot to recover the amount legally due to him for his services. z 
Per cur : The object of 8. 28 is merely to protect necessitous, im- 

provident-and careless litigants from being taken advantage of by 

unscrupulous legal advideřs and it applies only to remuneration in 

excess of and apart from the amount allowable in taxation. 


Anantayya v. Padmäyya fas .. B47 ... B48 
Limitation—Adve, 2 possession—Prior judgment jens plaintiff’ s 
right. 5 


Defendants 1 to 8 held under 4th defendant certain lands 
purchased in 1876 at a revenue sale, Plaintiff’s title to the land was 
declared by decree of court in 1888 against 4th defendant who claimed 
that plaintiff’s purchase was made benami for himself, but a tenancy j 
alleged by the plaintiff of defendants 1 to 8 under himself was s 
negatived. Plaintiff sued in 1889 more than 12 years after his 
purchase to recover possession from defendants 1 to 3: 


Held, that the suit was not barred by the law of limitation, as 
the possession of defendants 1 to 3 was in law the possession of 4th 
defendant, and plaintiff’s title as aginst 4th PETRER had been 
established within 12 years prior to the suit. __ 

Bapayya v. Basaviah , oe ade w. 210 ... 207 
. Limitation: ‘st XY of 1877, 8. 12—Haclusion of time in 

computation—Time for obtaining copy of judgnsent—Appeal 

under Rent Recovery Act.. 

In.computing the period of limitation prescribed for an appeal to 
the District Court against the decision of the Collector under Madras 
Act VIII of 1865, should be reckoned exclusive of the time requisite 
for obtaining a copy of the decision appealed against. 





























Rama Row v. Fernand e. BIF use 214 
2. ———, S. 19, para 2: See EVIDENCE AOT (1). 
3. ——, 8. 22, not applicable—Defendant on record from- 


the beginning—Ground of liability amended—Suit barred on 
date of amendment. 


Where the ground of liability of a defendant impleaded from the 
beginning was altered by an amendment of the plaint and the suit 
wou! be time-barred at the date of amendment: keld, that S. 22 of 
the Limitation Act did not apply and that the suit was not barred. 

Saminadha Pandara Sannadhi v. Muthayya Chetti .. 119.. 


4. ————, Sch. II, Art. 49—Swit for title-deeds against mortgagee— 
Demand and refusal. 


Art. 49, Sch. II of the Limitation Act, applies to a suit to recover 
the title deeds relating to mortgaged property, wrongfully detained by 
the mortgagee after redemption of the mortgage. Time runs in such a 
suit when the recovery of the title-deeds is demanded by the 
mortgagor and refused, and not from the date of the payment of the 
mortgage amount to the mortgagee. 

Sukbakke v. Marupakkaia Sas see 
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š Limitation Act—contd. 


5. Sch, II Art, 1158 —Loan to be repaid on a specified date— 
‘Acknowledgment— Signature. 

Held, by Weir J. that an acknowledgment of a debt contained in 
a draft willin the handwriting of the debtor which begins with the 
statement that it is a draft of a will executed by so and so is not a 
sufficient acknowledgment to save the bar of limitation. 

Held, by Muthusami Aiyar and Parker J.J. that suit a for the 
recovery of a loan payable on a specified date falls within Art. 115. 
of the limitation Act and not Art. 67. Rameshwar Mandal v. Ram 
Chand Roy, I. L. R. 19 O, 1088, followed. 

Ramasani Mudali v. Muthusami Mudah 
6.———, Sch. II, Art. 146: See GIVI, PROCEDURE CODE (7). 

y 7.———,, Sch. IL, Art. 120—Suit for apportionment of Kattubadi. 
r Where a plaintiff and defendants held disinct portions of an Inam 
subject to payment of Kattubadi under one and the same patta and 
the Head Assistant Collector made an. order of apportionment of the 
Kattubadi more than six years before suit ; held that a suit for the 
apportionment of Kattubadi and quit-rent payable on the land in 
possession of the plaintiff was not barred under Art. 120 of the Limit- 
ation Act as the order of the Coltector was not made under any legal 
authority. 
Per curiam : So long as the joint liability lasts each is ontitled to 
claim an apportionment. 
Durga Pershad v. Ghosita Goria, I. z. R, 11 C,-284 distinguished. 
Anandarazu y. Viyyanna ‘i 
8.————Soh. II, Arts 123, 144—Suit for share in i property of 
an intestate—Oommon enjoyment before suit. 
pos Where 2 member of a Mahomedan family entitled to a share in 
‘the property of an intestate, has been in enjoyment of the property, 
‘ along with the other heirs, a suit by him for the separate pessession 
and enjoyment of his share in it, is governed by Art. 144 and not Art. 
128 of Sch. II of the Limitation Act. 
Abdul Kadir v. Ayishamma 


Mahomedan Law, share of male and female under—Aliumgah grant 

—Transaction by Gosha-women, validity of. 

In a hypothecation bond dated 80th October 1875 it was stipulated 
t interest should be paid at a certain rate every year on the 80th 
ober, thatthe principle should be repaid on the 30th October 1878, 
that on ‘default of payment of interest in any year, the whole 
ipal and interest should become payable. The mortgagee sued in 
insiff’s Court in 1877, for the interest due in 1876, stating in 
t that he waived the benefit of the provision in the bond that 
should become payable on default of payment of interest in 
and obtained a decree. In a suit by the mortgagee in 1888, 
cipal and interest at the stipulated rate up to the date of 
(1) that S. 43, C. C. P. was no bar to the suit as the 
‘ovision for payment of the whole was inserted for the ex- 
of the plaintiff and the plaint by instituting the suit of 
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1877, had exercised his opinion of waiving the benefit of the provision ; ce Ty T 
(2) that as there was no provision for payment of interest post diem, mi 
interest was only payable by way of damages after the due date and --- + . - ae 


the claim for such damages was barred under Art. 116,.Sch. II of 

the Limitation Act; (8) that although some of the executants 

were Gosha women and there was no evidence that the transaction 

was explained to them, it was not invalid, as they.did not deny _ 

execution and knowledge of its contents and they had executed it in . ae 
conjunction with very near relations ; (4) that the distinction between *¢ . 

males and females in the computation of shares under the Mahomedan 

law‘applies also to an Altwmgah grant where the endowment is partible; 

(5) that the fact of certain defendants not having claimed exemption —__ 

from liability in the Munsif’s Court Suit of 1877, did not render the b Q 
question of their liability res judicata in this suit which the Munsif. te A 
was not competent to try. l , 

Badi Bibi Gahibal v. Sami Pillai. . 235-... 982° 
1. Malabar Law —Marumakkatayam—Gift to wife aai -her shite en i aa 

—Presumption of tarwad wucidents. 

Where a Mahomedan governed by the-Marumakkatayam usage 
devised property to ‘his wife and her children ” (who were also 
governed by the Marumakkatayam usage) held, that in the absence 
of an express provision to the contrary. the presumption is that the 
property should be held by the devisees as the exclusive.property of 
their own branch with the usual incidents of tarwad property accord- 
ing to Marumakkatayam usage. Sreemutiy Soorjeemoney Dossee v. 

Denobundoo Mullick, 6 M. I. A, 526 and Makomed Shumsool v. 

Shewukram, L. R. 21. A, 14 followed. Narayanan v. Kannan, 

I. L. R. 7 M. 315 overruled, 

Kunhacha Umma v. Kutti Mammi Haji sa 296 ... 228 
2, Otti— Mor igage— Pre-emption—Court- sale—Notice to pre- l F 

emptor—W aiver of pre-emption right. 

An otti mortgagee, who after an invitation from a decree-holder 
to bid for the property mortgaged at acourt-sale in execution of a 
decree against the mortgagor refuses to bid on the ground that junior ` 
members of the mortgagors’ family might dispute the validity of the 
sale, cannot subsequently enforce his rights of pre-emption-against the 
purchaser, where the decreeagainst the mortgagor was prima facie 
binding on the tarwad and the preemptor made no enquiry and had no- 
reasonable objection to the decree being treated asbinding on the tarwad 

Per Muthusami Aiyar, J: The court-sale created a necessity for E 
the pre-emptor’s electing either to. buy or not to buy.. 

Per Best J:—Even supposing that on the authority of the dictum 
in Cheria Krishnan v. Vishnu, I.L. R. 5 M.198, a pre- emptor is ` 
entitled to be informed what price he is to pay and that he does not 
therefore forfeit his right by not bidding at the sale, the price becomes 
an ascertained sum ès soon as the property is knocked down and the 
pre-emptor should offer to pay it anda suit, instituted nearly & yoa 
after the sale is therefore not maintainable. ` ` 

Ammothi Haji v. Kunhayen Kutti ` “a 
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, Mortage:—See TRANSFER OF PROPERTY ACT, (1), (2), (3), (4), 
J (5), (6). ` 
—— —-:—See INCONSISTENT PLEAS. 
:—See SUCCESSION CERTIFICATE ACT, (8). 
. Parties: See TRANSFER OF PROPERTY ACT, (4). 
. ———— Adding parties in appeal:—See CIVIL PROCEDURE CODE, 
(21). 
1. Penal Code, 88.183, 186—Voluntary obstruction, what. 
The commission of some overt act of obstruction as distinguished 
from mere passive conduct is necessary to constitute an offence under 
S. 186 of the Indian Penal Code. 
Queen- Empress v. Sommanna : 
2, ———' S. 499, Exct. K—De fain Pragi Wank of 
~ good faith, 

Where a certain person alleged to have committed an offence 
against caste but re-admitted by a portion of the community was 
described as a‘‘Doshi ” (sinner) in a paper, copies of which were 
circulated generally by the accused who were dissentiente members of 
the caste: 

Held, that the publication was defamatory and that the accused 
had exceeded the privilege conferred by Exception X to S. 499 of the 
Indian Penal Code, by distributing promiscuously to all classes of 
people copies containing the defamatory matter, 

Thiagaraya v. Krishnasami . 

3,———S. 500—Privilege— Statement by seid person -Malice— 
Ordinary course of trial. 

A defamatory statement made maliciously by an accused person 
not in the ordinary course of trial, though during the progress of it, is 
not privileged. The accused who was defended by counsel, defamed 
the complainant while he was giving evidence in the witness-box. 
The defamatory statement was not made for the purpose of cross- 
examining the complainant, or in defence to the charge against the 
accused : 

Held, the statement was not privileged. 

Per cur: a defamatory statement made bora fide in the course of a 
inal trial is absolutely privileged and cannot be made the subject 
ivil or criminal preceedings. 

ueen-Empress v. Hayes 


jh. 
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a designata :—Seo GIFT, (2). 

, purchase by :—~See CIVIL PROCEDURE CODE, (13) 

n, presumption arising from :—See FOREST ACT. 

Small’ Cause Courts’ Act IX of 1887, C1. 31—Second 
Suit of small cause nature—Suit for crops illegally 
ff—Civil Procedure Code, S. 586. 

erson sues for the value of the crops of certain lands in 
which had been illegally carried off by the defendant, 
for the profits of immovable property wrongfully 
endant within the meaning of Ol. 31 of Bch. II of 
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Brovincial Small Cause Courts’ Act—centd. | l 2 
Act IX of 1887, and is therefore of a small cause natuce. No second 
appeal lies in such a case where the suit has been instituted in the 
regular court. The nature of the suit is not affected by the fact that 
the defendant sets up aclaim of title to the land. 
Annamalai Chetti v. Subramanian Chetti sis 2 15... 151 
1. Registration, want of : See CIVIL PROCEDURE CODE, (25, 
2. -—-—-,whien execution admitted —District Registrar —Court— 
Sanction for forgery. l 
The District Registrar registering a document whose execution is 
admitted is not a court and his sanction is therefore not necessary 
for criminal proceedings on a charge of forgety of the document 
against the person presenting it for registration. 
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Marudayya Pillai v. Perwmall Pillai ms ue 286 4. 282 
1. Registration Act, III of 1877, 8. 49 : See CIVIL PROCEDURE - 
OODE (2). 
2. Ss. 72, 73, 74, 18,—Registrar—Cour t--Criminal Procedure ° 
Code, S. 195. ; ; 


Held, by the Full Bench, that a registrar acting under Ss. 72 to 
75 of the Ragistration Act is a Court for the parposes of S. 195 of the 
Code of Criminal Procedure. ae 

Atchayya v. Gangaya es ve © we G4... Gh 
Religious office—/n@licnability—Transfer to one of several heirs | 
—Relinquishment. 

A religious trust is prima facie inalienable. The succession Llo 
the office is governed by the will of the founder, and where there is no 
direct evidence on that point, by the usage of the particular institu- 
tion from which the founder’s will may bs inferted. 

Where the holder of a religious office alienated if to one out of 
four persons who where entitled to sueceed him, veld, that the aliena- 
tion was invalid although a mere relinquishment in favour of a sole 
next-heir by way of anticipating his legal right might be valid. 

Narayana Prabhu v. Ranga Bhatia sis zi 
1. Rent Recovery Act VIII of 18685, Ss. 14, 13—Inamdar —K ttu- 

badi— Written agreement. 

An Inamdar in a Zamindari is bound to pay to the Zamindac not 
merely kattubadi or other revenue due to Government but jodi in- 
cluded by the Zamindar’s sannad “in the assets of the Zamindari. 
The Inamdar isa tenant and the Zamindar is entitled to proceed 
against him under Act VIII of 1865 Rama v. Venkatachalam, I. L.R, | 
8 M, 576 distinguished. l 

The Inam title-deed is not an agreement in writing within the 
meaning of S. 13 of the Rent Recovery Act. 

Surayanarayana v. Appa Row ss ese 
2, : B. 8—Suit by tenant—Jurisdicti on of Revenue Couri— 

Factum of tenancy denied. 

Held in a summary suit by the tenant to compel the landlord to 
grant a patta, the denial of the tanancy by the landlord does not 
oust the jurisdiction of the Revenue Court. 

' Narayan@chariar y. Ranga Aiyangar 





M.L.J. 
Rent Recovery Act—contd. POBA, 
$.———S8. 12—Mulgeni tenani—Relinquishment— Validity of. 
Held, that S. 12 of the Rent Recovery Act does not authorize a 
mulgeni tenant, to relinquish his land without the consent of the 
landlord, so as to free himself from liability to pay rent. 
Per curiam: it does not appear that a mulgar is a landholder 
specified in S. 3. i 
Krishna Bhatta v, Lakshminaranappa ‘ ae 
4 ——$. 37.—Rent paid ata fined rate for five years—Pre- , 
sumption of implied contract —Interest upon each instalment. 
Where a tenant had paid rent to his landlord at a certain fixed 
rate for 5 years before suit and the Lower Appellate Court implied a 
contract to pay at that rate for the future, held, in second appeal, 
that in the absence of evidenca to the contrary, the High Court could 
not say that there was no legal evidence to ‘support the finding. Held 
also that a provision inthe patta that interast should be payable on 
gach instalment of rent from the date on which it becomes payable is 
consistent with S. 37 of ‘the Rent Recovery Act. 
Brahmanna v. Appa Roy _ 
5.— S. 38— Rent sale—Land on which arrear is due— Suit for 
ejecimeni—Redemption—Practice. l 
Tt is competent to a land-holder under S. 38 of the Rent. Recovery 
Act (Madras Act VIII of 1865) to sell any one of the lands comprised 
in the tenant's patta for arrears of rent due in respect of other lands 
under the same patta. l 
Redemption cannot be allowed in a suit for ejectment. 
Chandu v. Kombi, I. L. R, 9 M, 208 followed. A 


\ 




























292 ... 288 








Ramasami Pillai v. Vellaya Pitlas ‘ | 43... 48 
4.—Res-judicata : See CIVIL PROCEDURE CODE, (2), (8), (4), (5), 
(6), (7). 
9, ———Small Cause Suit—Decision of issue, 
orce.of 5 


The decision of an issue in.a small cause suit has not the f 


res judicata in a subsequent small cause suit relating to a different 


subject matter. 
Per curiam: No'matter decided incidentally by a lower court in : 


ich an appeal is excluded can be res judicata for any other case 
er in the same or.any other court. “2 f 
aman Nambiar v. Pakar = sii 

——-Prior suit by benamidar, real owner standing by--Suit by 
1 owner—Presumption. | 

that a suit to recover property by a person claiming to be 
wner is barred by the decision in @ prior suit on the same 


tion, instituted by the benamidar with the knowledge of 


86... 36° 


-~ 


Itmay be presumed that + suit instituted by the bena- 
tituted with the authority and consent of the true 


enon v. Krishnan Naw 93 $ 91 
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Revenue Recovery Act II of 1864, S. 42—Réevenue Sale—Perpetual . _ ! 

` lease—Incumbrance. í ; i l l 


A perpetual lease is an incumbrance within. the meaning of 8. 42 ` 
! of Act II of 1864. Tho fact that the Collector does not declare it ae = 
invalid does not debar the purchaser at a revenue sale from claiming 


~Y ame 
> A 


J the estate free of the incumbrance. 
= Narasimma v. Surianarayana ... Sa, ... 153... 151 
i 1. Reversioner, swit by ;—See HINDU LAW, (2). 
? 2.———, alienation by mother with consent of :—See HINDU 
LAW, (1). f 
I 1. Specific Relief Act I of 1877, S. 42 :—Sėe CIVIL PROCEDURE 
CODE (20). . _ i 


2.————Declaratory suit—Consequential relief-—Exclusive posses- 
sion—Amendment of plaint on appeal—When not allowed. 
Certain members of two Nair houses V. and V. M. entered into an 
agreement in 1875, which declared that the two houses were branches 
S of one undivided tarwad and made certain arrangements for joint 
management of the properties belonging to both by the representatives 
of both: The members of the house V, who were not parties to the 
agreement, sued for a declaration that the agreement was not binding 
on them, and for a declaration of their title to the properties belong - 
ing'to their tarwad, which they asserted were ir the possession of 
tenants, and for ejectment of the members of the V.M. house from 
their family house, and for possession of documents in the possession 
i of a member of the V. M house. The tenants in possession of the V. 
ee properties had attorned since the agreement of 1875, to the senior 
~n female of the V. house and the senior male of the V. M. house as 
representatives of the amalgamated tarwad. 

























eld, that-undec S. 42 of the Specific Relief Act, a suit for mere 
declaration was not maintainable, it being open to the plaintiffs to 

Q pray for ‘exclusive possession of the properties which they claimed to 
belong tò their tarwad. The possession of the tenants could only be 
regarded as the legal possession of the demisors, and the possession 
of the latter was adverse to the title that the plaintiff sought to esta- 
blish. ` ' 

! Held also, that the plaintifis were not entitled to leave to amend 

a the plaint, as the objection under S. 42 of the Specific Relief Act had 


been taken in the first court, and the plaintiffs had chosen -to take a 
i fresh issue on the: objection. 


Per cur: an amendment ought not to be permitted on appeal, ` 
when it may possibly create a necessity for fresh written statement, 
for fresh issues, and practically amount to a trial de novo. 

Narayana Menon v. Shangunni Menon ig R 
1. Stamp Act I of 1879, S. 7—Power of attorney—A bsence of com- 
) mon interest. : . 

Held that a power.of attorney executed by a number of persons 
do similar acts for. them in relation to different subject matters, 
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none of which they have a common interest, should i stamped as so 
* ‘many separate instruments as there are executants. 





y . Reference under Stamp Act, S. 46 ve 
2. -.§. 54 (d) (6)—Refund of Stamp duty. 
where one of the parties to a document refuses to carry out its 
terms, and a document of a similar nature, to effectuate the same 
purpose, is executed by the executant of the former document to a 
‘third person, the stamp duty paid on the first abortive document 
should be refunded. 
Reference under Stamp Act, S. 46 
4. Succession Certificate Act YII of 1889, S. 4— Suit by assigne 
e of heir of deceased creditor. 
/ In an action by the assignee of the heir of a deceased creditor to 
a recover the debt: held, that a succession certificate must be produced 
oe by the plaintiff before he can obtain judgment. 
À Per cur: a certificate can be granted in respect of a particular l 



































debt. 
Karuppashami v. Pichu Putter 


2.———— Refund of purchase money—Debi _ 

A suit forthe refund of the'price alleged to have been paid for goods 
sold but not delivered, is a suit for the recovery of a deb: within the 
meaning of Act VII of 1889, and the-heir of the vendee suing for 
such refund must produce a succession certificate. 

Penta Reddi v. Anki Reddi dii 
Mortgage by conditional sale—Suit for foreclosure aka 

possession—Pending suit. 

Held, (1) that a mortgagee by conditional sale is entitled to sue 
for possession along with foreclosure, though the mortgagor had been 
in wrongful possession of the mortgaged property, subsequent to the 
date of mortgage and for more than 12 years before suit. 

(2) that the plaintiff need not produce a succession certificate 
under Act VIJ of 1889,where the suit had been institused before the 
Act came into force. 

(3) and that in a suit by the heir of the mortgagee for recovery of 
e mortgage money by sale, no succession certificate was necessary if 
e was no personal liability to pay. 
mmanna v. Gurumirte ai 
ansfer of property Act IY of 1882, S, 62, Cl. (a}—Usstefr uo- 
ry morigage—Discharge of debi by profits—Right to redeem. 
ere, in a usufructuary mortgage, possession of the mortgaged 
ig delivered to the mortgagee with the stipulation that he 
nage the property, pay a certain sum annually to the 
nd appropriate the remainder towards the mortgage-debt 
l accounts of all receipts and disbursements, and the 


3. 





is loan at the rate of 6 per cent. per annum and 


to the mortgagor, and where it appears from the 


1 further provides that the mortgagee should be entitled . 


ebt is discharged in full” the mortgagee -should re- | 
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context that the discharge of the debt is - deceit to be made x 


from thë profits of the property : fae rz i , ‘ 
“Heid, that the mortgagor is not at liberty to redeem until the Vi 
debt is discharged from the rents and profits of the property and that P 
he is not at liberty under the provisions of the contract and 8. 62, Cl. a. 
(a), of the Transfer of Property Act to pay the debt himself. 
Tirugnana Sambanda Pandara Sannadi v. Nallathambi Pillai ... 272 ... 268 


S. 68, Cl. (b), (0) —Usufructuary imortgage—Right to sue 
for mortgage money— Default of mortgagor—Covenant for quiet 
enjoument—Mortgagee’s possession disturbed by wrongful act of 
third party. 

Where the plaintiff the holder of a usufructuary mortgage in 
which there was no personal covenant to pay preferred « claim object- 
ing to the attachment of the mortgaged property in execution of a 
money-decree obtained by a third person against the mortgagor and 
the claim was disallowed and the property sold : 

Held, that the failure of the mortgagor to pay up the judgment- 
debt which led to the sale did not entitle the: plaintiff to sue for the 
money under Cl. (b) of S. 68, of the Transfer of Property Act. 

Held also, that there was-no failure on the part of the defendant 
mortgagor to secure the possession of the mortgaged property to the 
plaintiff without disturbance by any other person within the meaning 
of Cl. (c)-of S. 68 of the Transfer of Praperty Act, as that clause does 
not apply to the wrongful acts of third parties. i 

Pcr cur : covenants for quiet enjoyment however generally expres- 
sed must be understood as applying merely to the acts of those claim- 
ing by title. 

Gopalaswami Aiyar v. Arunachella Moodelly £. eo. 122... 121 
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Ss. 78, 104—-Mortgage—Priority—Negligence of prior 
morigagee—Parimg with title-deeds—Reasonable explanation— 
Registration—Constructive notice— Merger of mortgage. 

Gross neglect, unaccompanied by any element of fraud on the 
part of a prior mortgagee, by a which a subsequent mortgagee is in- 7 
duced to lend money to the mortgagor on the security of the property 
entitles the subsequent mortgagee under S. 78 of the Transfer of 
Property Act to priority over the 1st mortgagee. The English 
decisions on the questions are not applicable to cases under the 


Allowing the title-deeds of the mortgaged property to remain in 
the hands of the mortgagor for a, peritd of £ years without any reason- 
able explanation for doing s0 amounts to gross neglect within the 
meaning of the rule. 

The prior mortgagee stated that the title- deeds were given back to 
the mortgagor for getting a fresh Collector’s certificate for th 
property, and that on being asked subsequently, the mortga 
stated that it was the practice for the Collector to retain the tj 
deeds and that he had therefore retained them. 
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Held, that this was not a reasonable explanation for allowing the 
rportgagor to retain the title-deeds for 8 years. 


Where there is no bona. fide inquiry for the title-deeds, or reason- 
7 ~ alle excuse for their non-production, the court will impute such fraud 
7 Ëo the prior mortgagee, as is sufficient, even under the English 
decisions, to postpone him to the subsequent mortgagee. 
Registration of a prior mortgage is not censtructive notice of it to 
a subsequent mortgagee within the meaning of 8. 3 of the Transfer 
of Property Act. 
Lakshmandas Sarupchand v. Dasrat, I. L, R,6 B, 168, not 
followed. Gangadhara v Sivarama, I. L. B, 8 M, 246, followed on 
the principie of stare decicis. The Madras Hindu Union Bank v. C. 


= Venkatarangiah, I.L.R. 12 M, 424, distinguished.. Observations 
\ as to whether registration of a document ought on principle to consti- 
“\ tute notice of it. 
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Where the holder of a prior mortgage over property subject to a 
puisne encumbrance purchases the equity of redemption, and makes 
no declaration at the time of purchasing it of an intention to keep 
his mortgage alive: 

Quacre: whether itcan be considered to be kept alive on the 
ground.that it would be for his benefit to do so, unless it was so at the 
time when the conveyance was executed. 

Shah Maun Mull v. Madras Building Co., Ld. 


4°————, 8. 85--Suit for sale—Parties—Prior purchaser—Suit 
for possession—Option to redeem., 

Where a mortgagee sues the mortgagor and brings to sale and 
purchases the mortgaged property without impleading as a defendant 
a purchaser of the equity of redemption of whose purchase the 
mortgagee is not aware at the date of the suit, and subsequently sues 
the purchaser for possession, eld, (1) that the purchaser from the 
mortgagor is not affected by the decree to which he was not a party 
or the sale in pursuance of it; (2) that ihe suit should not be 
Aismissed, but the defendant should be allowed the option of 
eeming within a time to be fixed by the court, and in case ef his 
ure to do so, the plaintiff would be entitled to recover possession. 
Muthia Chetti v. Subbayyan. 


-—, Ss. 92, 93— Redemption degree—Time for payment of 
igage money—Computation of tune—Appeal—Confirmation 
iginal decree. 

a decree for a redemption provides that on payment of 
due to the mortgagee within six months from the date 
mortgagee should deliver possession of the mt ctgaged 
e mortgagor, but in default of payment of the m2, tgage 
the six months, the mortgagor’s right to redeem 
e extinguished, and on appeal by the mortgagee with | 
unt due to him, the Appellate Court simply 
al decree, the time for payment of the mortgage 
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amount is not necessarily to be computed from the date of the 
appellate decree. q 

Pér cur: where there is an appeal, the decree of the ‘Appellate 
Court, though it merely confirms the original decree, - supersedes 
it and is the only decree in the case capable of execution. 

Manavikravan v. Karuppan Chetii 
—, 8. 99— Report of the Indian Law Comipesonene 3 

A person holding a mortgage on certain property, who is also the 
assignee of a prior mortgage, is at liberty to bring the property to sale 
for the second mortgage subject to the first mortgage. S. 99 of the 
Transfer of Property Act does not apply to such a case. 





The report of the Indian Law Commissioners on the Transfer of 


Property Act referred to, as to the object of S. 99. 

Abdul Rakmian v. Mahomed m 
Trust, alienation of:—See CIVIL PROCEDURE CODE, (18). 
Valuation of suit:—See JURISDICTION, (1). 

Waiver, of provision in bond making whole payable on default: 

See CIVIL PROCEDURE CODE, (7). 

Will.— Hindu will in the Mofussil—Suit for legacy—Adminis- 
tration —Ascertainment of assets and liabilities—Indemnity. 

A suit for payment of a legacy, where the executors have not con- 
sented to pay it, must ke treated as being in the nature of an adminis- 
tration suit. An executor is not- -bound to pay a general legacy with- 
out taking an account of the aasets and liabilities of the testator and 
ascertaining whether thete i is a residue for the payment of the legacy. 

A suit for a legacy ‘cannot be sustained, unless the executors are 
in possession of assets sufficient to warrant its payment, or might 
with ordinary diligence have collected such assets. 

When necessary to protect the executors, the legatee should be 
directed to give an indemnity for the amount of the legacy, before 
recovering it from the executors. 

Rajamannar v. Subbalakshmi 
1. Zamindari, impartible : See HINDU LAw (3) 
2.————One , sharer alone registered proprietor—Patta in his 

name—Suit to enforce accepiance of patia. 

_ The registered proprietor of a Zemindari, although entitled only 
toa share in it, is alone entitled to sue the tenant for acceptance of 
patta. 

Ayyappa v. Venkatakrishnamarazu ses 
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